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STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1889,  IN  THE  SEVENTY. 

FOURTH  YEAR  OF  THE  STATE. 


No.  14,036. 

Boyd  et  al.  v.  Black  School  Township. 

Township  Tbustes. — CofOraetion  qf  Debt  by,  in  Excess  </  Fund  on  Hand, — 
How  May  be  Made, — Oouniy  Oommimonen. — A  township  trustee  has  no 
power  to  bind  his  township  hj  contracting  a  debt  in  excess  of  the  fund 
on  hand  to  which  the  debt  is  chargeable,  and  of  the  fund  to  be  derived 
from  the  tax  assessed  against  his  township  for  the  year  in  which  such 
debt  is  to  be  incurred,  without  first  procuring  an  order  from  the  board 
of  conntj  commissioners,  as  provided  in  sections  6006  and  6007,  R.  S. 
1881. 

Same. — Sdu>ol  Suppliee, — Purchase  ofwUhout  AvihorUy, — Suit  to  Recover  for. — 
Value  of  Property  Iteceived. —  What  Township  May  Show  as  to. — Rescission  of 
Oontraet, — Tender. — Evidence. — When  the  trustee  of  a  school  township 
undertakes  to  bind  his  township  by  contracting  a  debt  in  disregard  of 
the  above  sections,  and  property  has  been  received  and  retained  which 
is  beneficial  to  the  township,  it  is  competent  for  the  township  to  show 
that  the  property  is  worth  less  than  the  contract  price,  without  offering 
to  rescind  the  contract  or  tendering  back  the  property  received. 

Saios. — ImxUid  GomiratiLfor  School  Supplies. — Right  (^  Recovery  against  Town- 
skip. —  What  Based  upon. — Extent  of  Township^ s  Obligation. — Where  it  ap- 
pears,  in  a  case  like  the  present,  that  the  contract  was  invalid  for  want 


188      1 
tgS  600 

US      1 
lat    lfl5 

\m       1 
101    420 

ki6i  m 


2  SUPBESCE  COURT  OF  INDIANA, 

Bojd  eiaLv.  Black  School  Township. 

of  a  compliance  with  the  statate,  the  right  to  recover  does  not  rest  upon 
the  contract,  hat  upon  the  fact  that  the  township  received  and  enjoyed 
the  benefit  of  property  soitable  and  necessary  for  the  use  of  the  schools. 
In  such  a  case  the  township  is  only  bonnd  to  pay  the  actnal  cash  value 
of  what  it  received. 

From  the  Posey  Circuit  Court. 

E.  D.  Owen  and  F.  P.  Leonard,  for  appellants. 
A.  P.  Havetf,  E.  M.  Spencer  and  G.  V.  Menzies,  for  ap- 
pellee. 

MrrcHELLy  C.  J. — James  B.  Boyd,  and  two  others,  part- 
ners, doing  business  in  the  firm  name  of  Boyd,  Hinchman  & 
Co.,  brought  this  action  as  the  assignees  of  The  Straight  Wood 
Company,  against  Black  School  Township,  in  Posey  county. 
They  alleged  in  their  complaint  that  the  township  trustee,  on 
behalf  of  the  township,  executed  a  promissory  note  whereby 
the  school  corporation  promised  to  pay  to  the  plaintiffs'  as- 
signor f  342,  on  a  date  specified,  for  certain  school  furniture 
therein  described.  It  is  alleged  that  the  furniture  was 
suitable  and  necessary  for  the  use  of  the  schools  in  the  town- 
ship ;  that  it  was  delivered  to  and  received,  retained,  and 
used  by  the  township,  and  that  the  articles  sold  and  received 
were  worth  the  amount  agreed  to  be  paid  for  them.  The 
plaintiff  recovered  a  judgment  for  $118.51,  and  the  principal, 
if  not  the  only,  question  presented  is  whether  or  not  evi- 
dence was  properly  admitted  which  tended  to  prove  that  the 
furniture  was  worth  less  than  the  contract  price.  It  is  set- 
tled by  the  decisions  of  this  Court  that  a  township  trustee 
has  no  power  to  bind  his  township  by  contracting  a  debt  in 
excess  of  the  fund  on  hand  to  which  the  debt  is  chargeable, 
and  of  the  fund  to  be  derived  from  the  tax  assessed  against 
his  township  for  the  year  in  which  such  debt  is  to  be  incurred, 
without  first  procuring  an  order  from  the  board  of  county 
commissioners,  as  provided  in  sections  6006  and  6007,  B.  S. 
1881.  J^erscn  School  Totonahip  v.  LiUonj  116  Ind.  467; 
Middleton  v.  Ghreeson,  106  Ind.  18 ;  Roseboom  v.  J^erson 
School  Tp.,  122  Ind.  377. 
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The  evidence  fairly  discloses  that  the  township  trustee 
contracted  the  debt  mentioned  in  the  complaint  in  violation 
of  the  provisions  embraced  in  the  above  sections.  When 
the  trustee  of  a  school  township  undertakes  to  bind  his  town- 
ship by  contacting  a  debt  in  disregard  of  those  sections^  and 
property  has  been  received  and  retained  which  is  beneficial 
to  the  township^  it  is  competent  for  the  township  to  show 
that  the  property  was  worth  less  than  the  contract  price, 
without  offering  to  rescind  the  contract,  or  tendering  back 
the  property  received.  Possibly  in  a  case  where  all  the  con- 
ditions existed  which  authorized  the  township  trustee  to  cre- 
ate a  valid  debt  against  the  township,  the  corporation  would 
be  bound  by  the  contract  price  the  same  as  an  individual, 
unless  it  appeared  that  a  fraud  had  been  perpetrated  on  the 
township.  Surely,  if  the  vendor  of  the  goods  and  the  town- 
ship trustee  entered  into  a  conspiracy  to  defraud  the  town- 
ship by  inserting  in  the  note  a  sum  largely  in  excess  of  the 
known  value  of  the  property  received,  the  utmost  that  could 
be  recovered  on  the  contract  would  be  the  actual  vialue  of 
the  property  retained  and  used  in  the  schools  of  the  town- 
ship. This  would  be  so  whether  the  township  trustee  had  or 
had  not  complied  with  the  statute.  In  a  case  like  the  present, 
where  it  fairly  appears  that  the  contract  was  invalid  for 
want  of  a  compliance  with  the  statute,  the  right  to  recover 
does  not  rest  upon  the  contract,  but  upon  the  fact  that  the 
township  received  and  enjoyed  the  benefit  of  property  suita- 
ble and  necessary  for  the  use  of  the  schools.  Boyd  v.  Mill" 
creek  School  Township^  114  Ind.  210.  In  such  a  case  it  is  only 
bound  to  pay  the  actual  value  of  what  it  received. 

The  case  was  apparently  tried  upon  this  theory,  and  there 

is  no  error  in  the  record. 

Judgment  affirmed,  with  costs, 
raed  March  20, 1890. 
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14,146. 

Dewitt  v.  Boring. 

SrATnTB  OF  LnoTATioiiS. — Deterrnmation  of  Suretsfslnp. —  When  Action  Mud 
he  BroughL — An  action  to  determine  the  qaestion  of  Buretyship,  and  to 
have  an  order  made  that  execution  iBsue  on  the  judgment  theretofore 
rendered  against  the  plaintiff  and  the  defendant  in  the  pending  action, 
which  the  plaintiff  had  paid,  the  question  of  suretyship  not  having 
been  passed  upon  in  the  original  action,  must  be  brought  within  six 
years  from  the  time  the  cause  of  action  accrued.  The  right  of  action 
rests  in  parol,  and  does  not  rest  upon  the  original  judgment.  Like  all 
other  actions  for  the  collection  or  recovery  of  a  judgment  for  money  not 
evidenced  by  a  writing,  it  is  barred  after  six  years. 

SuBBTYSHiP. — PUa  cf  Infancy, — (hnduswenen  of  Original  Judgment. — In  an 
action  brought  after  the  recovery  of  a  judgment,  to  determine  the  ques- 
tion of  suretyship,  the  plea  of  infancy  is  bad.  The  original  judgment  is 
conclusive  upon  those  against  whom  it  was  rendered,  that  they  were  le- 
gally liable  for  the  payment  of  the  debt. 

From  the  Rush  Circuit  Court. 

W.  OoMady  and  D.  8.  Morgan,  for  appellant. 
G  Cambem  and  T.  J.  Netvkirk,  for  appellee. 

Berkshire,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  to  obtain  relief  under  sections  1212, 1214,  R.  8. 
1881. 

It  was  alleged  in  the  complaint  that  on  the  11th  day  of 
December,  1875,  one  Frank  Alter  recovered  judgment  before 
a  justice  of  the  peace  against  the  appellant  and  the  appellee 
in  the  sum  of  (141.54,  upon  a  note  which  they  had  executed ; 
that  the  appellant  was  the  principal  on  said  note,  and  the 
appellee  his  surety ;  that  the  question  of  suretyship  was  not 
tried  and  determined  in  said  action ;  that  the  appellee  was 
forced  to  pay  the  judgment,  and  thereafter,  on  the  21st 
day  of  June,  1876,  he  caused  a  transcript  of  said  judgment 
to  be  filed  in  the  Rush  Circuit  Court ;  that  said  judgment  is 
due  and  unpaid.  The  demand,  at  the  close  of  the  complaint, 
is  that  the  question  of  suretyship  be  determined,  and  an  or- 
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der  made  that  execution  issue  on  the  judgment  for  the  ap- 
pellee's benefit* 

The  court  overruled  a  demurrer  to  the  complaint,  and  the 
appellant  saved  an  exception. 

The  appellant  then  answered  in  three  paragraphs,  the  gen- 
eral denial,  the  statute  of  limitations,  and  infancy.  Demur- 
rers were  sustained  to  the  two  affirmative  answers,  and  the 
appellant  reserved  exceptions. 

The  appellant  thereafter  withdrew  his  general  denial,  and 
judgment  was  rendered  against  him  for  want  of  an  answer. 

The  errors  assigned  are  :  That  the  court  had  no  jurisdic- 
tion of  the  subject-matter  of  the  action ;  that  it  erred  in  over- 
ruling the  demurrer  to  the  complaint;  that  it  erred  in  sus- 
taining the  demurrers  to  the  second  and  third  paragraphs  of 
answer. . 

The  members  of  the  Court  are  not  of  one  mind  as  to  the 
jurisdiction  of  the  circuit  court,  and  as  it  does  not  become 
necessary  to  decide  the  question,  we  leave  it  undecided. 
If  the  court  had  jurisdiction,  we  are  of  the  opinion  that 
the  complaint  was  good,  and  the  demurrer  properly  over- 
ruled. 

We  do  not  care  to  take  any  time  in  considering  the  plea 
of  the  statute  of  limitations.  In  the  recent  case  of  Kreider 
v.  IseTibiee,  post,  p.  10,  the  question  was  thoroughly  consid- 
ered, and  the  autl^oriiies  cited,  and  the  conclusion  reached 
that  an  action  such  as  the  present  is  barred  after  six  years 
from  the  time  the  cause  of  action  accrued.  It  is  held  in  that 
case,  and,  we  think,  properly  so,  that  the  right  of  action 
rests  in  parol,  and  does  not  rest  upon  the  original  judgment ; 
and,  like  all  other  actions  for  the  collection  or  recovery  of  a 
judgment  for  money  not  evidenced  by  a  writing,  is  barred 
after  six  years.  The  court  erred  in  sustaining  the  demurrer 
to  this  paragraph  of  answer. 

The  plea  of  infancy  was  bad.  The  original  judgment  was 
conclusive  upon  the  appellant  that  he  was  legally  liable  for 
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the  payment  of  the  debt,  and  the  present  action  was  to  sob- 
rogate  the  appellee  to  the  rights  of  the  judgment  creditor. 

The  judgment  is  reversed,  with  costs. 

Filed  March  20, 1890. 


No.  14,123. 

Faubote  et  al.  v.  The  State,  ex  bel.  Swain  bt  al. 

Bond. — Cf  CorUradorfor  Building  Qravd  Road. — OonqdakU  upon. — Allegan 
don  as  to  Furnishing  MaUrials. — Sufficiency  of. — In  a  Bait  on  a  hond  given 
by  a  contractor  for  the  constroction  of  a  grayel  road,  the  complaint 
Bufficientlj  allies  that  the  materials  famished  the  contractor  by  the 
plaintiff  were  nsed  in  the  construction  of  the  road,  when  it  ayers  that 
the  indebtedness  is  for  materials  famished  to  the  contractor  by  the 
plaintiff,  at  his  special  instance  and  request,  for  the  construction  of 
said  road,  viz. :  gravel,  stone  and  sand,  a  bill  of  particulars  of  which 
is  filed,  etc. 

Same. — Cofy  of  Bond. — Omission  of  a  Sureties  Name  from. — Effect  of  ulKen  &e 
Vniixs  in  Joint  Demurrer. — Where  the  name  of  one  of  the  sureties  on 
the  contractor's  bond  does  not  appear  on  the  copy  of  the  bond  set  out 
as  an  exhibit  to  the  complaint,  but  he  joins  with  his  co-sureties  in  filing 
a  joint  demurrer  to  the  complaint,  also  jointly  assigns  errors,  the  com- 
plaint being  good  as  to  the  other  defendants,  the  demurrer  was  not  well 
taken,  and  was  properly  overruled. 

Same. — Special  Finding  of  Faets. — Construction  of. — In  its  special  finding  of 
facts,  the  court  found  "  that  on  the  8th  day  of  September,  1882,  the 
same  being  the  fifth  day  of  the  September  term,  1882,  of  the  board  of 
commissioners  of  the  county  of  Bush,  in  the  State  of  Indiana,  the  said 
board  of  commissioners  entered  an  order  for  the  improvement  of  a  cer- 
tain highway  in  the  county  of  Bush,  in  the  State  of  Indiana,  and  for 
the  construction  of  a  free  gravel  road  therein  under  and  in  pursuance 
of  the  laws  of  the  State,  which  order  is  in  the  words,  to  wit : "  then 
follows  a  copy  of  the  order. 

Hddf  that  this  must  be  treated  as  a  finding  that  the  board  of  commis- 
sioners made  an  order,  and  stating  the  terms  of  the  order. 
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Htldj  also,  that  a  certificate  of  the  county  auditor  following  the  order, 
which  was  unnecessary  and  should  not  have  been  included  in  the  find' 
ing,  must  be  treated  as  surplusage. 

From  the  Henry  Circuit  Court. 

/.  A.  New  and  E.  W.  Fell,  for  appellants. 
D.  S.  Morgan,  for  appellees. 

OjjDB,  J. — This  is  an  action  brought  by  the  appellees 
against  the  appellants  upon  a  bond  executed  by  the  appel- 
lants, Francis  M.  Faurote  and  Lewis  L.  Brown,  as  princi- 
pals, and  their  co-appellants  as  sureties,  the  said  Faurote 
and  Brown  having  contracted  to  construct  a  certain  gravel 
road,  and  the  bond  was  executed  in  the  sum  of  $17,600,  con- 
ditioned for  the  faithful  performance  of  said  contract,  and 
was  executed  under  the  act  concerning  free  turnpike  roads. 

The  action  is  to  recover  for  the  value  of  gravel  and  stone 
purchased  by  the  contractors,  Faurote  and  Brown,  to  be 
used  in  the  construction  of  the  turnpike. 

There  was  a  demurrer  filed  by  the  appellants  to  the  com- 
plaint, and  overruled  by  the  court.  It  is  unnecessary  to  set 
out  the  complaint  more  fully,  as  the  ruling  on  the  demurrer 
thereto,  except  as  we  shall  hereafter  specifically  consider  the 
questions  in  regard  to  it,  involves  the  same  question  which 
was  presented  and  decided  in  the  case  of  Faurote  v.  State,  ex 
reL,  110  Ind.  463.  In  that  case  the  same  defects  in  the 
bond  were  considered,  and  the  question  as  to  the  liability 
on  the  bond  fully  discussed  ;  and  it  was  held  that  the  bonds- 
men were  liable  to  the  material  men  for  materials  furnished 
in  the  construction  of  the  road  on  failure  of  the  contractors 
to  pay  for  the  same  ;  and  it  is  conceded  that  under  the  hold- 
ing in  that  case  the  complaint  in  this  case  is  good,  except  it 
is  contended  that  the  complaint  in  this  case  does  not  allege 
that  the  materials  furnished  the  contractors  by  the  appellees, 
and  sued  for  in  this  case,  were  used  in  the  construction  of 
the  road.  The  complaint  is  clearly  good  in  this  respect.  It 
is  allesred  that  the  indebtedness  is  for  materials  furnished  to 
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them  by  the  appellees,  at  their  special  instance  and  request, 
for  the  construction  of  said  road,  viz. :  gravel,  stone,  and 
sand,  a  bill  of  particulars  of  which  is  filed,  etc. 

The  statute,  section  4246,  R.  S.  1881,  provides  ''that  the 
contractor  so  receiving  said  contract,  shall  promptly  pay  all 
debts  incurred  by  him  in  the  prosecution  of  such  work,  in- 
cluding labor,  materials  furnished,  and  for  boarding  the 
laborers  thereon ; ''  and  section  4247  authorizes  ''Any  la- 
borer and  materialman,  or  person  furnishing  board  to  said 
contractor,  *  *  and  having  a  claim  against  such  contractor 
therefor,  shall  have  the  right  of  action  against  such  con- 
tractor and  his  bondsmen  therefor.'^ 

The  allegations  of  the  complaint  bring  the  appellees  within 
the  provisions  of  the  statute,  as  it  is  alleged  the  materials 
were  furnished  to  the  contractor  for  the  construction  of  said 
road.  The  finding  of  facts  shows  that  the  materials  were 
used  in  the  construction  of  the  road. 

There  is  a  further  objection  urged  to  the  complaint  in  be- 
half of  appellant  Cranor.  The  name  of  Cranor  does  not 
appear  to  the  copy  of  the  bond  set  out  as  an  exhibit  to  the 
complaint ;  but  this  question  is  not  presented  by  the  record. 
Cranor  and  his  co-sureties  file  a  joint  demurrer  to  the  com- 
plaint ;  also,  jointly  assign  errors,  and  the  complaint  being 
good  as  to  the  other  defendants,  the  demurrer  was  not  well 
taken,  and  was  properly  overruled.  The  finding  of  facts 
shows  that  Cranor  signed  the  bond. 

There  was  a  special  finding  of  facts  made  by  the  court, 
and  conclusions  of  law  stated,  and  the  appellants  excepted 
to  the  conclusions  of  law.  Appellants  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  exceptions  taken ; 
appellants  also  made  a  motion  for  a  venire  de  novo,  which  was 
overruled,  and  the  rulings  assigned  as  error. 

The  three  last  specifications  of  error,  viz. :  the  exception 
to  the  conclusions  of  law,  the  rulings  of  the  court  on  the 
motion  for  a  new  trial,  and  the  motion  for  a  venire  de  novo. 
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are  discussed  together  by  counsel  for  appellant^  and  are  based 
upon  the  insufficiency  of  the  finding  of  facts. 

It  is  contended  that  the  finding  of  facts  is  defective,  in 
that  it  sets  out  the  evidence  instead  of  finding  the  facts.  We 
do  not  think  the  finding  is  subject  to  the  objection  urged  by 
counsel.  It  is  true  the  form  of  the  finding  is  not  one  which 
it  would  be  well  to  follow,  and  there  is  some  surplusage ; 
but  facts  are  found  entitling  the  appellees  to  a  judgment 
against  the  appellants  for  the  amount  due  them. 

The  first  finding  of  the  court  is,  '^  that  on  the  8th  day  of 
September,  1882,  the  same  being  the  fifth  day  of  the  Sep- 
tember term,  1882,  of  the  board  of  commissioners  of  the 
county  of  Bush,  in  the  State  of  Indiana,  the  said  board  of 
commissioners  entered  an  order  for  the  improvement  of  a 
certain  highway  in  the  county  of  Bush,  in  the  State  of  Indi- 
ana, and  for  the  construction  of  a  free  gravel  road  thereon 
under  and  in  pursuance  of  the  laws  of  the  State,  which  or- 
der is  in  these  words,  to  wit :"  then  follows  a  copy  of  the 
order.  This  must  be  treated  as  a  finding  that  the  board  of 
commissioners  made  an  order,  and  stating  the  terms  of  the 
order.  There  is  a  certificate  of  the  county  auditor  follow- 
ing the  order,  which  is  unnecessary,  and  should  not  have 
been  included  in  the  finding.  While  it  is  bad  practice  to 
include  it,  yet  it  must  be  treated  as  surplusage. 

In  the  second  finding  the  court  finds  that  the  board  of 
commissioners,  at  the  trial,  had  full  jurisdiction  of  the  sub- 
ject-matter. 

The  same  rule  which  we  have  applied  to  the  first  finding 
must  be  applied  to  the  others,  which  are  in  like  form,  and 
when  this  rule  is  applied  to  the  facts  as  found  by  the  court, 
they  entitle  the  appellees  to  a  judgment  for  the  amount  found 
due  them  ;  and  there  is  no  available  error  in  the  exceptions 
to  the  conclusions  of  law,  or  the  rulings  of  the  court  on  the 
motion  for  a  new  trial,  or  the  motion  for  a  venire  de  novo. 

Judgment  affirmed,  with  costs. 

Filed  March  20, 1890. 
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^  JuDOMBHT. — Suintifdiip.  —  Subrogation.  —  SuUnUe  af  Ximitafibn&^— Where  a 

152  563  judgment  is  recoyered  against  both  the  makers  of  a  promissory  note 

Il^T-^  pfuna/ooe  co-principals,  the  issue  of  suretyship  not  having  been  tried 

or  adjudged  in  the  proceedings,  an  action  brought  subsequently  by  one 
of  the  judgment  defendants  who  has  paid  the  judgment  to  try  the  ques- 
tion of  his  suretyship  in  the  judgment  and  to  be  subrogated  to  the 
rights  of  the  judgment  plaintifif  is  governed  by  section  292,  R  S.  1881, 
which  requires  all  actions  on  accounts  and  contracts  not  in  writing  to 
be  brought  within  six  years  next  after  the  cause  of  action  accrues,  and 
is  barred  by  the  statute  of  limitations  if  not  brought  within  that  time. 
The  action  in  such  case  is  upon  the  implied  promise  oi  the  priocipil 
to  pay  the  surety. 

From  the  Elkhart  Circnit  Coart. 

D.  N.  Weaver,  for  appellant. 
H,  C.  Dodge,  for  appellee. 

Coffey,  J. — The  complaint  in  this  cause  avers  substan- 
tially that  on  the  15th  day  of  April,  1871,  the  appellant  and 
the  appellee  executed  their  promissory  note  for  the  sum  of 
three  hundred  dollars,  with  interest  at  the  rate  of  ten  per 
cent.,  to  Daniel  Hill ;  that  appellant  received  all  the  consid- 
eration for  said  note,  and  that  appellee  signed  said  note  as 
surety  for  the  appellant,  and  not  otherwise ;  that  the  said 
Daniel  Hill  endorsed  said  note  to  one  John  H.  Baker,  who 
endorsed  the  same  to  the  firm  of  John  H.  Baker  and  Joseph 
A.  S.  Mitchell ;  that  said  Baker  &  Mitchell  brought  suit  on 
said  note  against  the  appellant  and  the  appellee  in  the  com- 
mon pleas  court  of  Elkhart  county,  on  the day  of  De- 
cember, 1871,  and  such  proceedings  were  had  in  said  suit 
that  on  the  2d  day  of  January,  1872,  they  recovered  judg- 
ment in  said  court,  on  said  note,  against  the  appellant  and 
the  appellee  in  the  sum  of  $363.77  ;  that  no  issue  was  made, 
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tried,  or  adjadged  between  the  appellant  and  the  appellee  as 
to  which  of  them  was  principal  and  which  was  surety ;  that 
on  the  31st  day  of  May,  1873,  appellee  paid  all  of  said  judg- 
ment, interest,  and  costs,  said  costs  amounting  to  the  sum 
of  $40.00;  that  no  part  of  said  sum  has  ever  been  returned 
to,  or  paid  by,  appellant  to  appellee ;  that  more  than  ten 
years  have  elapsed  since  appellee  paid  said  judgment,  inter- 
est;  and  costs. 

Prayer  that  appellee  be  declared  surety  in  said  judgment ; 
that  he  have  execution  thereon,  collectible  with  ten  per 
cent,  interest  from  the  date  of  the  rendition  of  said  judg- 
ment. 

A  demurrer  to  this  complaint,  for  want  of  snflScient  facts 
to  constitute  a  cause  of  action,  was  overruled,  and  appellant 
excepted. 

The  appellant  answered  in  two  paragraphs,  the  first  being 
a  general  denial. 

The  second  paragraph  is  as  follows :  "  And  for  second 
and  further  answer  defendant  says,  that  the  alleged  cause  of 
action,  in  plaintiff's  complaint  mentioned,  did  not  accrue 
within  six  years  last  passed  before  the  commencement  of  this 
suit ;  and  that  said  alleged  cause  of  action  did  not  accrue 
within  the  fifteen  years  last  passed  before  the  commencement 
of  this  suit." 

The  court  sustained  a  demurrer  to  this  answer,  and  the 
appellant  excepted. 

Upon  a  trial  of  the  cause  the  court  found  that  the  appel- 
lee was  surety  for  the  appellant  in  the  judgment  mentioned 
in  the  complaint,  and  entered  judgment  accordingly,  and 
awai*ded  the   appellee   execution  on  said  judgment. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  ruling  of  the  circuit  court  in  overruling  the  demurrer 
to  the  complaint,  and  in  sustaining  the  demurrer  to  the 
answer  above  set  out. 

The  only  question  involved  in  the  case  relates  to  the  stat- 
ute of  limitations. 
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It  is  contended  hj  the  appellant  that  either  the  six  years' 
statute  or  the  fifteen  years'  statute  applies  to  the  action, 
while,  on  the  other  hand,  it  is  contended  by  the  appellee  that 
it  is  governed  by  the  twenty  years'  statute  of  limitations. 

We  can  not  approve  the  mode  adopted  by  the  appellant 
in  pleading  two  separate  statutes  in  the  same  paragraph  of 
answer,  but  as  no  objection  was  made  to  it  by  motion  to 
paragraph,  or  otherwise,  in  the  circuit  court,  it  must  be 
treated  in  this  Court  as  a  proper  plea.  So  treating  it,  we 
proceed  to  an  examination  of  the  question  involved. 

If  this  were  a  suit  by  the  appellee  against  the  appellant  to 
recover  a  personal  judgment  for  the  money  paid  in  satisfac- 
tion of  the  judgment  set  up  in  the  complaint,  it  is  settled 
that  such  action  would  be  barred  by  the  six  years'  statute  of 
limitations.  Sextan  v.  Sexton,  35  Ind.  88 ;  Lilly  v.  Dunn, 
96  Ind.  220 ;  Gieseke  v.  Johnson,  115  Ind.  308. 

The  reason  for  these  decisions  is  plainly  stated  in  each  of 
the  cases  cited,  and  that  is,  that  the  action  is  not  upon  the 
instrument  which  the  surety  signed  for  his  principal,  but  is 
upon  the  implied  promise  of  the  principal  to  indemnify  him 
from  loss  on  account  of  becoming  such  surety. 

It  is  plain  that  the  judgment  upon  which  the  appellee  is 
seeking  an  execution  is  not  governed  by  the  provisions  of 
section  1214,  B.  S.  1881,  for  that  section  has  application  to 
judgments  upon  the  face  of  which,  or  in  connection  with 
which,  it  is  made  to  appear  that  one  or  more  of  the  judg- 
ment defendants  is  surety  for  some  one  or  more  of  the  other 
judgment  defendants.  Under  the  provisions  of  that  section 
where  a  judgment  defendant,  who  is  a  surety,  pays  the  judg- 
ment, he  is  at  once  subrogated  to  all  the  rights  of  the  judg- 
ment plaintiff,  and  may  at  once  take  out  execution  in  his 
own  name,  and  collect  from  the  other  judgment  defendants 
the  amount  he  has  been  required  to  pay  to  satisfy  the  judg- 
ment as  to  the  judgment  plaintiff. 

In  this  case,  when  the  appellee  paid  the  judgment  described 
in  his  complaint  it  w.as,  prima  facie,  discharged.     He  could 
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not  take  an  execution  thereon  in  his  own  name  until  there 
had  been  a  trial  and  final  adjudication  that  he  was  surety  for 
the  appellant.  Laval  v.  Rowley j  17  Ind.  36;  Scherer  v. 
Schutz,  83  Ind.  543;  Sliields  v.  Moore^  84  Ind.  440;  Mont- 
gomery  v.  Vtchery^  110  Ind.  211. 

It  is  true  that  the  appellee  had  the  right  to  bring  his  ac- 
tion at  any  time  within  the  statute  of  limitations^  to  try  the 
question  of  his  suretyship  in  said  judgment^  and  to  be  sub- 
rogated to  the  rights  of  the  judgment  plaintiff,  as  he  is  now 
doing ;  and  by  the  pleadings  the  question  as  to  what  are  the 
limitations  in  such  actions  is  presented  for  our  consideration. 

In  our  opinion  the  action  is  governed  by  section  292,  B. 
S.  1881,  which  requires  all  actions  on  accounts  and  contracts 
not  in  writing  to  be  brought  within  six  ye^rs  next  after  the 
cause  of  action  accrued.  It  can  not  be  an  action  on  the 
judgment,  for,  as  we  have  seen,  no  action  can  be  maintained 
upon  the  obligation  which  the  surety  has  paid,  for  that  con- 
tains no  promise  to  pay  him  anything ;  but  it  must  be  upon 
the  implied  promise  of  the  principal  to  indemnify  the  surety. 
Furthermore,  if  it  were  an  action  on  the  judgment,  it  would 
become  merged  in  the  new  judgment  when  rendered,  the 
very  thing  the  -appellee  is  seeking  to  avoid.  His  effort  is 
to  keep  the  judgment  which  he  paid  alive,  as  a  security  for 
the  money  paid  by  him.  It  is  a  fundamental  principle  of 
equity,  independent  of  any  statute,  that  when  a  surety  pays 
the  debt  of  his  principal  he  is  entitled  to  be  subrogated  to 
all  the  rights  and  securities  possessed  by  the  obligee  whose 
claim  he  has  paid. 

As  the  judgment  which  the  appelle  paid  does  not  fall 
within  the  provisions  of  section  1214,  siipray  he  is  now  seek- 
ing a  judgment  of  the  court  which  will  subrogate  him  to  the 
rights  and  securities  possessed  by  the  judgment  plaintiffs  in 
that  judgment  at  the  time  he  paid  it  off,  and  thus  bring  him 
within  the  provisions  of  that  section.  To  entitle  him  to  this 
relief  he  must  satisfy  the  court : 

First.     That  he  is  a  mere  surety  in  that  judgment. 
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Second.    That  he  has  paid  the  jadgknent. 

Third.     That  the  appellant  has  never  indemnified  him. 

If  this  were  a  suit  by  the  appellee  against  the  appellant  to 
recover  a  personal  judgment  on  account  of  the  money  paid  in  . 
discharge  of  the  judgment^  he  would  be  compelled  to  prove 
precisely  the  same  thing,  and  no  more.  In  neither  form  of 
action  does  the  judgment  furnish  any  proof  that  the  appel- 
lant is  indebted  to  the  appellee  in  any  sum,  as  surety.  So  it 
must  be  that  the  reason  for  the  six  years'  statute  of  limita- 
tions applies  with  equal  force  to  both  cases. 

The  case  of  Lilly  v.  Dunn^  supra^  and  the  case  of  Arbogast 
V.  Hays,  98  Ind.  26,  are  strongly  in  point. 

In  the  case  last  cited  Hays  executed  a  note  to  the  First 
National  Bank  of  Winchester^  with  Arbogast  as  surety,  for 
(900,  and  further  secured  the  note  by  a  mortgage  on  real 
estate,  executed  to  the  bank.  Arbogast  paid  $500  of  the 
note,  and  after  the  lapse  of  six  years  brought  suit  against 
Hays  to  be  subrogated  to  the  rights  of  the  bank  in  the  note 
and  mortgage,  and  prayed  a  foreclosure  of  the  mortgage  and 
sale  of  the  mortgaged  premises  to  satisfy  the  amount  he  had 
paid  as  surety.  The  mortgage  contained  an  express  promise 
to  pay.  It  was  held  that  his  cause  of  action  was  barred  by 
the  six  years'  statute  of  limitations. 

In  speaking  of  the  claim  in  that  suit,  the  court  said : 
'^  Arbogast's  claim  for  reimbursement  rests  simply  and  solely 
upon  the  implied  obligation,  which  the  mortgagors  assumed, 
to  indemnify  him  against  the  payment  of  any  part  of  the  note 
which  he  signed  with  them  as  their  surety.  ^  ^  ^  AH  the 
analogies  deducible  from  limiting  statutes  lead  us  to  the 
conclusion  that  a  surety's  right  of  subrogation  to  securities 
held  by  the  creditor  can  not  be  enforced  after  his  claim 
against  his  principal  has  been  barred  by  the  statute  of  lim- 
itations." 

As  this  judgment  is  not  governed  by  section  1214,  9upra, 
the  same  may  be  said  of  this  case.  If  there  had  been  en- 
tered a  proper  decree  at  any  time  within  the  statute  of  limit- 
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atioDs,  showing  that  the  appellee  was  a  mere  surety  in  the 
judgment  upon  which  he  is  seeking  execution,  then  a  differ- 
ent question  would  be  presented.  But  as  the  right  to  such 
execution  can  not  exist  without  a  trial  and  determination 
of  the  question  involving  the  liability  of  the  appellant  upon 
his  implied  promise  to  indemnify  the  appellee  on  account  of 
becoming  his  surety  on  the  note  which  was  the  foundation 
of  the  judgment,  we  think  the  action  should  have  been 
brought  within  six  years  from  the  date  of  the  payment  of 
the  judgment.  It  is  the  finding  and  decree  now  entered 
which  fixes  the  liability  of  the  appellant  to  the  appellee,  and 
not  the  original  judgment. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
overrule  the  demurrer  to  the  second  paragraph  of  the  appel- 
lant's answer,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Mitchell,  C.  J.,  took  no  part  in  the  decision  of  this 
cause. 

Filed  Feb.  8»  1890;  petition  for  a  rehearing  overruled  Mazch  20»  1890. 


No.  13,693. 

The  Terbe  Hautb  Am>  Indianapolis  Bailboad  Com- 
pany V.  Clem. 

NBGlJOBNGB.*-7f^fUfy  ai  Oromng, — PreaumpUon. — It  is  the  duty  of  a  rail- 
road corporation  to  so  constnict  and  maintain  its  crossings  that  they 
may  be  safely  used  by  persons  travelling  the  highway.  For  a  negligent 
breach  of  this  dnty  it  must  answer  in  damages  to  one  who  exercises  or- 
dinary care,  and  sustains  an  injury  from  the  breach  of  dnty  by  the 
company.  But  the  presumption  of  negligence  which  prevails  in  cases 
where  passengers  are  injured  while  on  the  trains  of  the  carrier  does  not 
obtain  where  injury  is  received  at  a  crossing. 
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Same. — Repair  <^  Oroesing, — Bkndence, — ^It  was  error  to  permit  the  plaintiff 
to  prove  that  after  the  accident  occurred  the  defendant  changed  and 
repaired  the  crossing. 

Same. — Evidenoe  of  Subaequeni  Etepaxr%, — Evidence  of  repairs  made  after  an 
injury  has  been  sustained  is  incompetent  to  show  antecedent  negli- 
gence. 

Same. — Dm  Oare.'^ExereUe  of^How  Determined, — ^As  a  general  rule,  the 
law  does  not  require  any  one  to  exercise  extraordinary  care  or  vigilance. 
In  the  present  case  due  care  was  all  that  was  required.  Whether  due 
care  was  used  must  be  determined  by  the  precedent  facts  and  attendant 
circumstances,  not  from  what  subsequently  occurs. 

From  the  Carroll  Circuit  Court. 

W.  H.  RuBsely  F.  F.  Moore,  J.  G.  Williams  and  S.  0.  Bay- 
less,  for  appellant. 

L,  D,  Boyd  and  X.  O.  Beck,  for  appellee. 

Elliott,  J. — The  appellee  recovered  a  judgment  for  dam- 
ages for  an  injury  to  a  horse  which  he  was  driving.  The 
theory  of  the  appellee  is  that  the  appellant  was  negligent  in 
constructing  a  crossing  at  a  point  where  its  railroad  crossed 
a  public  road,  and  that  the  injury  to  his  horse  was  caused 
by  the  appellant's  negligent  breach  of  duty. 

It  is  quite  well  settled  that  it  is  the  duty  of  a  railroad 
corporation  to  so  construct  and  maintain  its  crossings  that 
they  may  be  safely  used  by  persons  travelling  the  highway, 
and  that  for  a  negligent  breach  of  this  duty  it  must  answer 
in  damages  to  one  who  exercises  ordinary  care  and  sustains 
an  injury  from  the  breach  of  duty  by  the  company.  Evans- 
mile^  etc.,  R,  R,  Co,  V.  Oristy  116  Ind.  446;  Evansville,  etc., 
R.  R.  Go.  V.  Carvener,  113  Ind.  51  ;  Indianapolis,  etc.y 
R.  R.  Co.  V.  Stout,  53  Ind.  143. 

The  appellee's  counsel  are  in  error  in  assuming  that  the 
same  rule  applies  to  actions  for  the  recovery  of  injuries  re- 
ceived at  a  crossing  that  applies  in  cases  where  passengers  are 
injured  while  on  the  trains  of  the  carrier.  The  presumption 
of  negligence  which  prevails  in  such  cases  does  not  obtain  in 
such  a  case  as  this,  and  the  cases  of  Cleveland,  etc.,  12.  R. 
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Co.  V.  Newell y  104  Ind.  264,  and  Terre  Haute,  etc.,  R.  R. 
Go.  V.  Buck,  96  Ind.  347,  are  not  in  point. 

The  evidence  upon  the  question  of  negligence  in  this  in- 
stance is  not  of  that  satisfactory  character  which  authorizes  us 
to  declare  that  the  judgment  should  be  affirmed,  although  in- 
competent evidence  was  admitted.  If,  therefore,  we  find 
that  incompetent  evidence  was  permitted  to  go  to  the  jury 
over  the  objection  of  the  defendant,  we  must  reverse  the 
judgment. 

The  appellee* was  permitted  to  prove  that  after  the  acci- 
dent occurred  the  appellant  changed  and  repaired  the  cross- 
ing. This  was  error.  Evidence  of  repairs  made  after  an 
injury  has  been  sustained,  is  incompetent  to  show  antecedent 
negligence.  This  question  was  carefully  considered  by  the 
Supreme  Court  of  Minnesota,  in  the  case  of  Morse  v.  Miii- 
neapolia,  etc.,  R.  W.  Go.,  30  Minn.  464,  and  three  of  the  earlier 
decisions  of  that  court  were  overruled.  In  the  course  of  the 
opinion  in  that  case  it  was  said :  ^^  But,  on  mature  reflection, 
we  have  concluded  that  evidence  of  this  kind  ought  not  to 
be  admitted  under  any  circumstances,  and  that  the  rule  here- 
tofore adopted  by  this  court  is  on  principle  wrong;  not 
for  the  reason  given  by  some  courts,  that  the  acts  of  the 
employees  in  making  such  repairs  are  not  admissible  against 
their  principals,  but  upon  the  broader  ground  that  such  acts 
afford  no  legitimate  basis  for  construing  such  an  act  as  an 
admission  of  previous  neglect  of  duty.  A  person  may 
have  exercised  all  the  care  which  the  law  required,  and  yet, 
in  the  light  of  his  new  experience,  after  an  unexpected  ac- 
cident has  occurred,  and  as  a  measure  of  extreme  caution,  he 
may  adopt  additional  safeguards.  The  more  careful  a  per- 
son is,  the  more  regard  he  has  for  the  lives  of  others,  the 
more  likely  he  would  be  to  do  so,  and  it  would  seem  to  be 
unjust  that  he  could  not  do  so  without  being  liable  to  have 
such  acts  construed  as  an  admission  of  prior  negligence.  We 
think  such  a  rule  puts  an  unfair  interpretation  upon  human 
Vol.  123.— 2 
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conduct^  and  virtually  holds  out  an  inducement  for  continued 
negligence."  The  authorities  are  collected  and  discussed  in 
the  case  of  Nalley  v.  Hartford  Carpet  Co,,  51  Conn.  524,  and 
it  was  there  said  :  '^  The  fact  that  an  accident  has  happened 
and  some  person  has  been  injured,  immediately  puts  a  party 
on  a  higher  plane  of  diligence  and  duty  from  which  he  acts 
with  a  view  of  preventing  the  possibility  of  a  similar  acci- 
dent, which  should  operate  to  commend  rather  than  condemn 
the  person  so  acting.  If  the  subsequent  act  is  made  to  re- 
flect back  upon  the  prior  one,  although  it  is  done  upon  the 
theory  that  it  is  a  mere  admission,  yet  it  virtually  intro- 
duces into  the  transaction  a  new  element  and  test  of  negli- 
gence which  has  no  business  there,  not  being  in  existence  at 
the  time."  The  question  received  consideration  in  the  very 
recent  case  of  Hodges  v.  Percival  (111.)^  23  N.  E.  R.  423,  and 
in  the  course  of  the  discussion  the  court  said :  '^  The  hap- 
pening of  an  accident  may  inspire  a  party  with  greater  dili- 
gence to  prevent  a  repetition  of  a  similar  occurrence,  but  the 
exercise  of  such  increased  diligence  ought  not,  necessarily, 
to  be  regarded  as  tantamount  to  a  confession  of  past  neglect." 
The  rule  asserted  in  the  cases  from  which  we  have  quoted 
is  declared  in  many  other  cases.  Dougan  v.  Champlain 
Transportation  Co.,  56  N.  Y.  1 ;  Baird  v.  Daly,  68  N.  Y. 
547 ;  Dale  v.  Delaware,  etc.,  R.  R.  Co.,  73  N.  Y.  468 ;  Sal- 
ters  V.  President,  etc..  Canal  Co.,  3  Hun,  338 ;  Payne  v.  Troy 
etc.,  R.  R.  Co.,  9  Hun,  526 ;  Cramer  v.  City  of  Burlington, 
45  Iowa,  627 ;  Hudson  v.  C.  &  N.  W.  R.  R.  Co.,  59  Iowa, 
581 ;  Ely  v.  St.  Louis,  etc.,  R.  W.  Co.,  77  Mo.  34. 

The  rule  stated  and  enforced  in  the  cases  referred  to  is 
the  only  one  that  can  be  defended  on  principle.  To  declare 
the  evidence  competent  is  to  offer  an  inducement  to  omit  the 
use  of  such  care  as  the  new  information  may  suggest,  and  to 
deter  persons  from  doing  what  the  new  experience  informs 
them  may  be  done  to  prevent  the  possibility  of  future  acci- 
dents. The  effect  of  declaring  such  evidence  competent  is 
to  inform  a  defendant  that  if  he  makes  changes  or  repairs  he 
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does  it  ander  penalty  ;  for^  if  the  evidence  is  competent,  it 
operates  as  a  confession  that  he  was  guilty  of  a  prior  wrong. 
If  it  is  competent^  then  it  would  be  the  duty  of  the  court  to 
charge  the  jury  that  they  must  regard  the  making  of  subse- 
quent repairs  as  evidence  of  antecedent  negligence;  and  this^ 
certainly,  would  violate  settled  principles,  for  it  is  what  oc- 
curs prior  to  the  action,  and  not  what  happened  afterwards, 
that  determines  whether  there  has  or  has  not  been  a  culpa- 
ble breach  of  duty.  If,  for  example,  the  owner  of  a  mill,  or 
fectory,rep«i«or  improves  it  after  an  accident  has  happened, 

SO  as  to  prevent  the  possibility  of  future  accidents,  the  just 
inference  is,  not  that  he  was  previously  guilty  of  negligence, 
but  that,  prompted  by  humane  motives,  and  influenced  by 
the  new  information  supplied  by  the  fact  that  an  accident 
has  happened,  he  has  exerted  extraordinary  care,  and  taken 
such  precautionary  measures  as  render  it  impossible  that 
any  one  should  be  injured  in  the  future.  It  is  unjustly  re- 
versing the  presumptions  to  hold  that  such  an  owner  im- 
proves, or  repairs,  because  he  was,  at  sometime  anterior  to 
the  time  of  making  the  improvements  or  repairs,  guilty  of 
an  actionable  wrong.  True  policy  and  sound  reason  require 
that  men  should  be  encouraged  to  improve,  or  repair,  and 
not  be  deterred  from  it  by  the  fear  that  if  they  do  so  their 
acts  will  be  construed  into  an  admission  that  they  had  been 
wrong-doers.  A  rule  which  so  operates  as  to  deter  men  from 
profiting  by  experience,  and  availing  themselves  of  new  in- 
formation has  nothing  to  commend  it,  for  it  is  neither  expe- 
dient uor  just. 

Accidents  do  happen,  despite  the  utmost  care  and  dili- 
gence ;  but,  with  very  rare  exceptions,  the  happening  of  an 
accident  does  not  of  itself  supply  grounds  for  inferring  neg- 
ligence. It  is  common  knowledge  that  accidents  occur 
which  even  the  highest  degree  of  care  can  neither  anticipate 
nor  prevent ;  but,  in  cases  where  an  extraordinary  accident 
happens,  which  ordinary  prudence  could  not  have  foreseen, 
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or  anticipated,  neither  a  natural  nor  an  artificial  person  is 
liable.     Wabash,  etc.,  B.  W.  Go.  v.  Locke,  112  Ind.  404. 

The  law  does  not,  as  a  general  rule,  require  any  one  to  ex- 
ercise extraordinary  care  or  vigilance. 

The  question  in  this  case,  and  in  all  others  like  it,  is^ 
whether  the  defendant,  prior  to  the  accident,  used  due  care, 
and  whether  due  care  was,  or  was  not  used,  must  be  deter- 
mined by  the  precedent  facts  and  attendant  circumstances, 
not  from  what  subsequently  occurs.  If  a  person  does  all 
that  is  reasonable  under  the  facts  as  they  exist,  and  are  known 
at  the  time  of  the  injury,  or  at  some  antecedent  time,  he  is 
not  a  wrong-doer,  for  no  one  is  bound  to  anticipate  and  pro- 
vide against  unusual  and  unexpected  accidents.  In  Lane  v. 
Atlantic  Works,  111  Mass.  136,  it  was  said  :  '^The  test  is 
to  be  found  in  the  probable  injurious  consequences  which 
were  to  be  anticipated,  not  in  the  number  of  subsequent 
events  and  agencies  which  arise."  Events  may  cast  their 
shadows  before  so  as  to  render  an  act  wrong,  but  they  can 
not  cast  them  backward  over  an  act  not  wrong  when  it  was 
performed,  and  make  it  a  tortious  one. 

The  fact  that  the  happening  of  an  accident  may  convey 
information  producing  a  conviction  or  belief  that  had  extra- 
ordinary precaution  been  taken  the  injury  would  have  been 
prevented,  does  not  legitimately  tend  to  prove  that  ordinary 
care  and  vigilance  were  not  exercised.  All  may  be  done 
that  ordinary  care  required,  and  yet  a  person  satisfied  by 
experience  that  a  higher  degree  of  care  may  insure  absolute 
safety,  may  employ  extraordinary  means  to  prevent  acci- 
dents in  the  future.  In  doing  this  he  does  what  is  com- 
mendable, and  certainly  he  ought  not  to  be  restrained  or 
checked  by  the  fear  that  if  he  does  resort  to  unusual  means 
to  insure  safety,  he  may  be  treated  as  one  who  confesses  that 
he  was  a  wrong-doer  when  the  accident  occurred.  It  is  un- 
justly burdening  one  who,  influenced  by  the  light  supplied 
by  events,  resorts  to  greater  precantions  to  insure  the  safety 
of  others. 


NOVEMBER  TERM,  1889.  21 


McAninch  etaLv,  DenniB. 


The  incidental  remark  made  in  the  case  of  City  of  Goshen 
y.  England,  119  Ind.  368,  can  not  be  considered  as  an  author- 
itative a£Brmation  of  the  right  to  adduce  evidence  of  subse- 
quent repairs  to  prove  precedent  negligence. 

Judgment  reversed,  with  instructions  to  award  a  new 
trial. 

Filed  March  19, 1890. 
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FaAUDUunrr  Conveyance. —  Volunlary  Conotyanee  WUhoui 
Fraud. — AUegation  of. — It  is  not  necessary  in  an  action  to  set  aside  a 
fraadalent  conveyance  to  allege  fraud,  or  the  knowledge  of  fraud,  on 
the  part  of  a  person  taking  a  volantary  oonveyanoe  without  a  consid- 
eration. 

From  the  Clinton  Circuit  Court. 

J.  N.  SimSy  for  appellants. 

8.  H.  Doyal  and  P.  W.  Oardy  for  appellee. 

Oldb,  J. — This  was  an  action  brought  hj  the  appellee  against 
the  appellants  to  set  aside  two  conveyances  of  real  estate,  one 
by  John  McAninch  and  his  wife  Martha  to  Valentine  S.  Mc- 
Aninch^and  one  by  Valentine  S.  McAninch  and  his  wife  Angie 
H.  to  said  Martha  A.  McAninch,  and  to  subject  the  said  real 
estate  so  conveyed  to  execution  and  sale  to  satisfy  a  judg- 
ment obtained  by  the  appellee  against  John  McAninch  and 
Milton  A.  McAninch. 

The  complaint  alleges  that  said  conveyances  were  made 
without  any  consideration  whatever ;  that,  on  March  17th, 
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1883,  one  of  the  defendaats,  John  McAninch^  together  with 
one  Milton  A.  McAniuch,  became  indebted  to  plaintiff  by 
their  note  of  that  date  in  the  sum  of  $100^  due  in  twelve 
months^  payable  without  relief  from  valuation  or  appraise- 
ment laws,  with  eight  per  cent,  interest  and  attorney's  fees ; 
that,  on  the  20th  day  of  February,  1886,  the  plaintiff  re- 
covered a  judgment  on  said  note  in  the  Clinton  Circuit  Court 
against  the  defendant  John  McAninch,  and  Milton  A.  Mc- 
Aninch for  the  sum  of  ^133  and  costs,  amounting  to  $150.80, 
which  judgment  is  in  full  force  and  wholly  unpaid  and  un- 
satisfied ;  that,  on  the  1st  day  of  October,  1885,  the  defend- 
ant John  McAninch  was  the  owner  in  fee  of  the  following 
real  estate,  describing  it,  and  on  said  day  said  defendant  John, 
for  the  purpose  and  with  the  intent  to  hinder,  delay  and  de- 
fraud his  creditors,  and  especially  this  plaintiff,  conveyed  said 
property  by  warranty  deed  to  his  co-defendant,  Valentine  S. 
McAninch,  for  the  colorable  consideration  of  $3,000,  but  for 
no  actual  consideration  whatever ;  that  said  Valentine  S. 
McAninch,  on  the  28th  day  of  November,  1885,  his  wife 
Angie  H.  McAninch  joining  him,  conveyed  said  real  estate 
to  the  defendant  Martha  A.  McAninch,  the  wife  of  John  Mc- 
Aninch, for  the  colorable  consideration  of  $3,000  but  for  no 
actual  consideration  whatever;  that  said  Milton  A.  Mc- 
Aninch, one  of  the  makers  of  said  note  upon  which  judg- 
ment was  rendered,  is,  and  ever  since  said  note  became  due 
has  been,  insolvent,  and  has  had  no  property  subject  to  ex- 
ecution out  of  which  said  judgment  could  be  paid,  and  he 
has  paid  no  partof  said  judgment;  that  defendant  John  Mc- 
Aninch had  not  at  the  time  either  of  said  conveyances  was 
made,  nor  has  he  since  had,  nor  has  he  now,  sufficient  other 
property  subject  to  execution  to  pay  his  debts,  or  this  judg- 
ment, or  any  part  thereof. 

Demurrers  were  filed  to  this  complaint  by  the  defendants 
separately,  and  overruled,  and  such  rulings  are  assigned  as 
error. 

The   objections   urged   to  the  complaint  by  counsel  for 
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appellants  are^  that  it  does  not  allege  that  either  Valentine 
or  Martha  McAninch,  at  the  time  of  the  conveyances^  had 
any  knowledge  of  the  existence  of  John  McAninch's  indebt- 
edness to  the  plaintiff^  or  of  his  fraudulent  intent^  or  that 
Valentine  conveyed  to  Martha  with  any  fraudulent  intent,  or 
that  Martha  had  any  knowledge  of  the  source  of  Valentine's 
title. 

These  objections  are  not  tenable.  The  complaint  alleges 
the  total  insolvency  of  Milton  McAninch  at  the  maturity  of 
the  note^  and  at  all  times  subsequent  thereto ;  also  that  at 
the  date  of  the  conveyances^  and  at  all  times  subsequent 
thereto;  the  defendant  John  McAninch  had  no  property  sub- 
ject to  execution  except  the  real  estate  conveyed,  and  that 
he  conveyed  the  real  estate  to  hinder,  delay  and  defraud  the 
plaintiff  and  his  other  creditors;  that  neither  Valentine  Mc- 
Aninch, nor  Martha,  the  wife  of  John  McAninch,  paid  any 
consideration ;  that  the  conveyances  were  both  without  any 
consideration  whatever. 

It  is  shown  by  the  complaint  that  John  McAninch^  being 
insolvent;  and  having  no  property  subject  to  execution  aside 
from  the  real  estate,  fraudulently  conveyed  the  same  to  Val- 
entinc;  and  Valentine  and  wife  conveyed  the  same  back  to 
Martha,  the  wife  of  John,  both  conveyances  being  without 
any  consideration  whatever. 

It  is  not  necessary  to  allege  fraud,  or  the  knowledge  of 
the  fraud;  on  the  part  of  the  person  taking  a  voluntary  con- 
veyance without  consideration.  This  doctrine  is  well  settled 
by  the  decisions  of  this  court.  Spaulding  v.  Blythe,  73  Ind. 
93 ;  Meredith  v.  Gtizens  Nat'l  Bank,  92  Ind.  343 ;  McOok 
V.  Loehr,  79  Ind.  430;  BarUey  v.  Tapp,  87  Ind.  25 ;  Biahop 
V.  StaUy  ex  reL,  83  Ind.  67. 

The  further  question  is  discussed  as  to  the  sufficiency  of 
the  evidence  to  support  the  finding  and  decision  of  the  court, 
which  is  presented  by  the  motion  for  a  new  trial;  and  the 
overruling  of  the  motion  assigned  as  error. 
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We  have  looked  into  the  evidence  and  find  it  is  sufficient 
to  support  the  finding. 

There  is  no  error  for  which  the  judgment  should  be  re- 
versed. 

Judgment  affirmed,  with  costs. 

FUed  Not.  23, 1889 ;  petition  for  a  rehearing  o?emiled  March  19, 1890. 


No.  14,126. 
MOWBBAY  V.  AjiTTBIM,  ReCEIVEB. 

BuxLDiKO  Association. — Property  of, — Liability  o/Seereiary, — The  secretary 
of  a  building  association  is  not  an  insarer  of  the  property  and  money 
coming  into  his  hands  as  such  secretary,  but  his  liability  is  only  that 
of  an  ordinary  trustee  or  bailee  for  hire.  Following  Norwood  y.  Harness, 
98  Ind.  134. 

Same. — Promieaory  Note, — Loss  qf  Without  Seereianfs  Negligenos, — Liabiliiy. — 
Where  such  secretary  entrusts  a  promissory  note  for  safe  keeping  to  the 
president  of  the  association,  a  responsible  person  and  a  prudent  busi- 
ness man,  the  association  having  no  place  for  the  safe  keeping  of  its 
securities,  and  it  is  lost  through  no  negligence  of  the  secretary,  and 
comes  into  the  hands  of  the  makers  who  defeat  an  action  for  recovery,  the 
secretary  is  not  liable  for  the  amount  of  the  note. 

From  the  Miami  Circuit  Court. 

W.  E.  Mowbray f  L.  Walker^  H.  J,  Shirk  and  /.  Mitchell, 
for  appellant, 

0.  A.  Cole,  N,  N.  Antrim  and  W.  B.  McClintio,  for  appellee. 

COPPEY,  J. — This  was  a  suit  by  the  appellee,  as  receiver 
of  the  Working  Men's  Saving,  Lioan  and  Building  Associa- 
tion, of  Peru,  Indiana,  against  the  appellant,  on  his  bond  as 
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secretary  of  said  association.  The  condition  of  said  bond  is 
as  follows :  ''  Now  if  the  said  William  E.  Mowbray  shall 
well  and  truly  perform  the  duties  of  said  office  of  secretary, 
as  prescribed  by  the  constitution  and  by-laws  of  said  asso- 
ciation, then  this  obligation  shall  be  void,  otherwise  to  be 
and  remain  in  full  force  and  effect.'^ 

At  the  date  of  the  execution  of  the  bond  in  suit,  the  con- 
stitution of  the  association  provided  that  the  secretary  should 
keep  correct  minutes  of  the  proceedings  of  the  association, 
and  of  the  board  of  directors ;  that  he  should  keep  accurate 
accounts  with  all  stockholders,  and  attest  all  orders  signed  by 
the  president  legally  drawn  on  the  treasurer ;  that  he  should 
receive  all  dues  for  stock  and  other  payments  from  the  mem- 
bers, and  pay  the  same  to  the  treasurer,  taking  his  receipt 
therefor ;  that  he  should  have  charge  of  the  seal  and  all  the 
books  and  papers  of  the  association  ;  all  of  which  he  should 
deliver  to  his  successor  in  office. 

The  complaint  alleges  that  the  appellant  was  duly  elected 
secretary  of  said  association  on  the  15th  day  of  January,  1880, 
and  duly  qualified  to  serve,  as  such,  during  the  year  1880 ; 
that' on  the  24th  day  of  January,  1881,  he  was  duly  elected 
as  his  own  successor  and  duly  qualified ;  that  during  the  year 
1880,  he  had  in  his  care,  custody  and  control  a  certain  prom- 
issory note  belonging  to  and  the  property  of  said  association, 
dated  September  25th,  1879,  due  on  or  before  September  25th, 
1880,  payable  to  the  order  of  the  Wbrking  Men^s  Saving, 
Loan  and  Building  Association,  of  Peru,  Indiana,  for  $200, 
with  interest  from  date  at  the  rate  of  eight  per  cent,  per  an- 
num, without  relief  from  valuation  or  appraisement  laws, 
with  five  per  cent,  attorney's  fees,  signed  by  Eliza  J.  Trissal 
and  Noah  W.  Trissal,  and  secured  by  mortgage  on  the  fol- 
lowing real  estate  in  Miami  county,  Indiana,  to  wit :  Lots 
Nos.  55  and  56,  in  Smith's  second  addition  to  Peru,  Indiana, 
*  *  *  which  note  is  of  the  value  of  three  hundred  and 
fifteen  and  j^  dollars ;  that  he  wrongfully  neglected,  failed 
and  refiised  to  pay  to  the  treasurer  of  said  association  the 
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money  due  on  said  note^  or  to  deliver  to  his  successor  in 
office  said  note ;  that  he  failed  and  refused,  and  still  fails 
and  refuses,  to  deliver  to  the  plaintiff  said  note  or  the  money 
due  thereon,  although  the  plaintiff  has  specially  requested 
him  so  to  do,  before  the  commencement  of  this  suit,  whereby 
the  plaintiff  has  been  damaged  in  the  sum  of  three  hundred 
and  fifteen  and  -^^  dollars. 

The  appellant  answered  this  complaint  in  nine  paragraphs. 
The  court  sustained  a  demurrer  to  the  fourth,  fifth,  sixth, 
seventh  and  ninth  paragraphs  of  the  said  answer,  and  this 
ruling  is  assigned  as  error  in  this  court. 

The  fourth  paragraph  of  the  answer  admits  the  possession 
of  the  note  mentioned  in  the  complaint,  and  the  right  of  the 
plaintiff  to  recover  nominal  damages,  and  in  avoidance  of 
all  claims  for  damages,  except  such  as  are  merely  nominal, 
alleges  that  in  the  year  1880,  while  he  held  the  possession 
of  said  note,  said  association  furnished  no  place  for  the  safe 
keeping  of  its  securities;  that  appellant  occupied  a  room 
jointly  with  one  Dukes  who  was  the  president  of  said  asso- 
ciation, and  was  and  still  is  a  man  of  large  financial  means ; 
that  with  the  consent  of  said  Dukes  he  left  said  note  in  the 
fire-proof  safe  of  the  said  Dukes,  with  the  other  securities 
of  said  association ;  that  at  the  request  of  the  said  Dukes, 
who  was  the  president  of  said  association,  and  upon  his  rep- 
resentation that  the  niakers  of  said  note  desired  to  pay  the 
same,  at  a  time  when  the  appellant,  by  previous  arrange- 
ment, would  be  absent  from  his  office,  he  delivered  said  note 
to  the  said  Dukes  to  receive  the  money  due  thereon ;  that 
he  has  never  had  said  note  in  his  possession  since  he  so  de- 
livered the  same  to  said  Dukes ;  that  the  makers  of  said  note 
now  have  the  possession  of  the  same,  but  the  said  Dukes  de- 
nies that  they  paid  the  same  to  hini ;  that  the  association 
brought  suit  on  said  note  against  the  makers  thereof  in  the 
Miami  Circuit  Court,  after  the  same  was  so  delivered  to  the 
said  Dukes,  but  was  defeated  in  said  suit ;  that  no  part  of 
said  note  was  ever  paid  to  the  appellant. 
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The  fifth  paragraph  of  the  answer  admits  that  the  appel- 
lant had  the  possession  of  the  note  mentioned  in  the  com- 
plaint as  therein  alleged^  but  avers  that  the  same  was  lost 
without  any  fault  or  negligence  on  his  part ;  that  after  the 
loss  of  the  same^  in  a  suit  by  the  said  association  against  the 
makers  thereof,  as  upon  a  lost  note,  it  was  defeated ;  that 
the  makers  of  said  note  never  paid  the  same,  or  any  part 
thereof. 

The  sixth  paragraph  is  the  same  as  the  fourth,  except  that 
it  omits  the  averments  that  the  appellee  delivered  the  same 
to  Dukes,  and  the  defeat  of  the  association  in  a  suit  on  the 
note,  and  avers  that  the  same  was  taken  from  the  safe  with- 
oat  his  knowledge  or  consent,  and  avers  that  the  same  has 
never  been  paid. 

The  seventh  avers  that  the  appellant  received  no  money 
on  the  note  mentioned  in  the  complaint,  and  that  the  same 
was  lost  while  in  his  possession  as  secretary  of  said  associa- 
tion, without  any  fault  or  negligence  on  his  part. 

The  ninth  paragraph  is  substantially  the  same  as  the  sev- 
enth. 

The  appellant  contends  that  this  case  falls  within  the  rule 
announced  in  the  cases  of  Noi^vood  v.  Harness,  98  Ind.  134, 
8t(Ue,ex  reL,  v.  Greensdaky  106  Ind.  364,  Slauter  v.  Favoritey 
107  Ind.  291, and  Naltner  v.  Dolan,  108  Ind.  500,  and  that  he 
IS  liable  only  for  the  want  of  such  care  as  is  required  of  an 
ordinary  trustee  or  bailee  for  hire.  On  the  other  hand,  it  is 
contended  by  the  appellee  that  the  case  falls  within  the  rule 
announced  in  the. cases  of  Halbert  v.  StatCy  ex  rel.,  22  Ind. 
125,and  Inglia  v.  State,  ex  rel.y  61  Ind.  212,  and  that  the  ap- 
pellant is  an  insurer  of  the  property  and  money  coming  into 
his  hand  as  such  secretary. 

It  is  said  in  some  of  the  cases  of  the  class  to  which  the 
two  last  cited  belong,  that  when  a  public  officer  receives 
ftmds  the  money  belongs  to  him  and  that  he  becomes  a 
debtor  to  the  fund  received,  and  for  that  reason  it  is  no  de- 
fence when  called  upon  to  account,  to  say  that  the  money 
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has  been  lost,  stolen  or  destroyed.  The  rule  is  based  upon 
public  policy,  and  when  applied  to  public  officers  is  a  salu- 
tary one.  But  the  reason  for  the  rule  does  not  exist  as  to 
officers  of  a  private  corporation.  They  are  in  no  sense  the 
owners  of  the  money  which  comes  into  their  hands,  and 
have  no  right  to  use  it,  except  in  the  business  of  the  corpo- 
ration. If  the  rule  was  applicable  to  private  corporations, 
then  the  officers  of  a  banking  institution  would  be  individ- 
ually liable  to  the  bank  for  the  funds  stolen  from  the  bank, 
though  such  theft  occurred  without  their  fault  or  negligence. 
We  are  of  the  opinion  that  the  liability  of  the  appellant  is 
that  of  an  ordinary  trustee  or  bailee  for  hire,  and  that  it  is 
governed  by  the  rule  announced  in  the  cases  first  above  cited. 
It  follows  that  the  circuit  court  erred  in  sustaining  the  de- 
murrers to  the  fourth,  sixth,  seventh  and  ninth  paragraphs 
of  the  answer.  The  seventh  and  ninth  paragraphs  are  gen- 
eral, in  their  terms,  but  in  the  absence  of  a  motion  to  make 
them  more  specific  they  are  sufficient.  Di^y  v.  Hotoard,  77 
Ind.  182 ;  Boyoe  v.  FUzpatrickf  80  Ind.  626 ;  Jones  v.  Whiie, 
90  Ind.  255;  Ohio,  etc.,  R.  W.  Co.  v.  Walker,  113  Ind.  196. 

Nor  can  we  say  that  the  evidence  which  the  appellant 
might  have  introduced  under  these  paragraphs  could  be  given 
in  evidence  under  the  eighth  paragraph  of  the  answer,  as  con- 
tended by  the  appellee.  The  proof  under  the  eighth  para- 
graph would  be  limited  to  the  specific  facts  therein  averred, 
while  under  the  seventh  and  ninth  it  might  have  taken  a 
much  broader  range. 

It  is  also  complained  in  this  court  that  the  circuit  court 
erred  in  overruling  a  demurrer  to  the  third  paragraph  of  the 
reply  to  the  eighth  paragraph  of  the  answer. 

We  think  this  complaint  is  well  founded.  The  eighth 
paragraph  of  the  answer  avers  that  the  note  mentioned  in 
the  complaint  was  lost  while  the  same  was  under  the  control 
of  the  appellant,  as  secretary  of  said  association,  without  any 
fault  or  negligence  on  his  part,  under  the  circumstances  fol- 
lowing :  That  said  association  did  not  designate  or  provide 
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for  appellant,  as  its  secretary ,  any  means  for  securely  keep- 
ing the  papers  left  in  his  possession  or  custody  as  such  sec- 
retary, but  appellant,  by  permission  of  one  Aaron  N.  Dukes, 
made  use  of  a  suitable  safe  belonging  to  said  Dukes,  and  kept 
in  the  office  jointly  occupied  by  said  Dukes  and  the  appel- 
lant ;  that  the  note  in  controversy  was  kept  in  said  safe,  to 
which  only  said  Dukes  and  the  appellant  had  access ;  that 
said  Dukes  was  and  is  a  careful,  prudent  business  man,  and 
then  was,  and  still  is,  financially  solvent  and  responsible ; 
that  there  was  a  series  of  notes  executed  by  Trissal  and  Tris- 
sal,as  stated  in  the  complaint,  three  in  number,  so  left  in  said 
safe,  one  of  which  was  the  note  in  controversy ;  that  one  of 
said  notes  was  due  and  payable  about  the  15th  day  of  April, 
1880,  and  the  others  did  not  mature  until  after  that  date  ; 
that  having  received  notice  from  said  Trissal  that  he  would 
about  that  time  pay  the  note  then  due,  and  being  at  that  time 
necessarily  about  to  be  absent  from  bis  office  and  away  from 
said  county  in  which  said  office  was  situated,  he  authorized 
said  Dukes  to  receive  payment  of  the  note  then  due ;  that 
said  Dukes  did  receive  said  money  on  the  note  then  due,  and 
paid  the  same  to  the  appellant,  who  has  fully  accounted  for 
and  paid  the  same  to  the  treasurer  of  said  association ;  that 
thereafter,  about  the  time  of  the  maturity  of  the  note  in  con- 
troversy, the  appellant  discovered  that  said  note  was  missing 
from  said  safe ;  that  he  did  not  at  any  time  subsequent  to  said 
collection,  to  wit,  on  the  15th  day  of  April,  1880,  remove 
said  note  from  said  safe,  or  collect  the  same,  or  any  part 
thereof,  or  in  any  way  assent  to  its  collection  or  removal. 

To  this  answer  the  third  pai'agraph  of  the  reply  alleges  that 
the  appellant,  while  acting  as  secretary  of  the  association,  to 
wit,  on  the  —  day  of  April,  1880,  delivered  said  note  to  said 
Dukes  for  safe  keeping  and  for  collection,  as  the  agent  of  the 
appellant ;  that  while  the  same  was  so  in  the  possession  of 
said  Dukes  as  such  agent,  to  wit,  on  the  —  day  of  April, 
1880,  the  payor  thereof  Noah  W.  Trissal,  paid  the  same  in 
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full  to  said  Dukes^  as  the  agent  of  appellant,  and  that  said 
Dukes  thereupon  surrendered  said  note  to  the  said  Trissal. 

This  reply  proceeds  upon  the  theory  that  the  appellant  is 
liable  for  the  note  in  controversy  without  regard  to  any  ques- 
tion of  negligence.  A  rule  that  would  render  him  liable  un- 
der the  circumstances  disclosed  by  this  answer  and  the  reply 
thereto,  would  render  personally  liable  the  officers  of  a  bank, 
administrators  and  guardians,  where  they  entrust  claims 
for  collection  to  agents  or  attorneys,  however  careful  they 
might  be  in  the  selection  of  such  agents  or  attorneys.  As 
we  have  seen,  the  rule  which  holds  a  public  officer  as  an  in- 
surer of  the  funds  in  his  hands  does  not  apply  to  officers  of 
a  private  corporation,  like  the  one  before  us. 

We  think  the  court  erred  in  overruling  the  demurrer  to 
this  reply. 

Judgment  reversed,  with  directions  to  overrule  the  demur- 
rer to  the  fourth,  sixth,  seventh  and  ninth  paragraphs  of  the 
answer,  and  to  sustain  the  demurrer  to  the  third  paragraph 
of  the  reply. 

FUed  March  19, 1890. 


No.  14,110. 

The  State,  ex  rel.  Kahn,v.  Woodward. 

Bastabdt. — Defendants  Inability  to  Pay  Judgment. — BeUaae  After  Teal's  Im- 
prisonment, — Section  992,  B.  S.  1881,  contemplates  a  motion,  or  applica- 
tion, to  be  made  for  the  release  of  the  defendant  in  a  bastardj  pro- 
ceeding, who  is  unable  to  paj  or  replevy  the  judgment,  and  that  the 
court  shall  have  proof  in  support  of  such  application,  and  if  it  shall 
affirmatively  appear  that  the  defendant  has  been  imprisoned  in  the 
county  jail  for  the  period  of  one  year,  and  is  unable  to  pay  or  replevy 
the  judgment,  the  court  shall  make  an  order  discharging  him. 
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Same. — Impritonmenl. — Bhndenee  Showing. — Where  the  evidence  shows  such 
defendant  to  have  been  under  the  control  of  the  sheriff  continuously ; 
that  he  ate  within  the  prison  part  of  the  jail,  but,  owing  to  restricted 
accommodations,  slept  in  another  part  of  the  jail  from  the  other  prison- 
ers, and  that,  being  trusty,  he  was  not  locked  in  his  cell,  no  opportu- 
nity of  escape  being  afforded,  he  is  entitled  to  his  discharge.  The  fact 
that  the  defendant,  for  a  part  of  the  time,  was  put  to  work  on  the 
streets  and  other  public  improvements  outside  the  jail,  which  will  be 
presumed  to  have  been  done  under  a  proper  order,  does  not  affect  the 
defendant's  right  of  discharge. 

From  the  Wells  Circuit  Court. 

J.  8.  Dailey,  L,  Mock  and  A.  Simmona,  for  appellant. 

OiiDS,  J. — This  was  a  prosecution  for  bastardy^  and  the  de- 
fendant was  found  to  be  the  father  of  the  child  ;  and  the  court 
ordered  the  payment  of  the  sum  of  $600  to  the  relatrix  for 
the  maintenance  of  the  child^  and  on  the  failure  of  the  de- 
fendant to  pay  or  replevy  the  judgment  he  was  committed  to 
the  jail  of  Wells  county.  After  the  expiration  of  one  year 
the  defendant  made  an  application  to  be  released,  on  the 
grounds  that  he  had  been  imprisoned  in  the  county  jail  one 
year,  and  that  he  was  unable  to  pay  or  replevy  the  judgment. 
The  relatrix  appeared  and  objected  to  his  discharge,  on  the 
grounds  that  he  had  not  been  confined  in  jail  one  year.  The 
court  heard  evidence  in  support  of  the  application,  and  or- 
dered the  release  of  the  defendant,  and  from  this  order  and 
judgment  of  the  court  the  appellant  appeals,  and  contends 
that  the  court  erred  in  sustaining  the  motion,  or  application, 
of  the  defendant  for  his  release. 

It  is  contended  by  counsel  for  appellant  that  the  evidence 
in  support  of  the  application  shows  the  fact  to  be  that  the 
defendant  had  not  been  imprisoned  in  the  county  jail  for  one 
year,  but  only  for  a  few  weeks,  and  that  the  remainder  of  the 
time  he  had  his  liberty,  and  went  and  came  at  will,  associated 
with  the  family  of  the  sheriff,  and  was  only  confined  in  jail,  or 
under  lock  and  key,  as  were  the  family,  at  night  time,  being 
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able  to  leave  the  house  at  any  time  at  will.  We  are  not  fa- 
vored with  a  brief  on  behalf  of  the  appellee. 

The  statute^  section  992,  R.  S.  1881,  provides  that  '^  should 
the  defendant  fail  to  replevy  or  pay  said  judgment,  and  in 
default  thereof  be  committed  to  jail,  and  upon  proof  thereof 
being  made  to  the  court  that  the  defendant  has  been  impris- 
oned in  the  jail  of  the  county  for  a  period  of  twelve  months 
from  the  date  of  his  imprisonment,  and  that  he  is  unable  to 
pay  or  replevy  the  same,  he  may  be  released  from  imprison- 
ment by  an  order  of  the  court,  made  at  any  regular  term  of 
said  court,  which  order  shall  be  entered,^'  etc. 

This  statute  contemplates  a  motion  or  application  to  be 
made  for  the  release  of  the  defendant,  and  that  the  court 
shall  have  proof  in  support  of  such  application,  and  if  it  shall 
affirmatively  appear  that  the  defendant  has  been  imprisoned 
in  the  county  jail  for  the  period  of  one  year,  and  is  unable 
to  pay  or  replevy  the  judgment,  the  court  shall  make  an  or- 
der discharging  him.  If  there  is  any  evidence  tending  to 
support  the  finding  of  the  court  the  case  must  be  affirmed. 

We  have  read  the  evidence  and  think  counsel  are  in  error 
in  their  construction.  The  evidence  shows  the  defendant  to 
have  been  under  the  control  of  the  sheriflF  all  the  time,  and 
that  he  always  ate  his  meals  within  the  prison  part  of  the 
jail ;  that  by  reason  of  having  more  prisoners  than  that  por- 
tion of  the  jail  constructed  exclusively  for  male  prisoners 
would  accommodate,  the  sheriff  changed  defendant's  place 
of  sleeping  to  the  portion  of  the  jail  constructed  for  females, 
and  he  continued  to  sleep  in  that  part  of  the  jail.  The  de- 
fendant was  trusty  and  was  not  locked  within  the  cell  at 
night,  but  to  escape  from  that  part  of  the  prison  in  which 
he  slept  it  was  necessary  to  pass  through  the  office,  and 
the  office  was  locked  at  night  so  that  the  defendant  could 
not  escape.  The  evidence  further  shows  that  from  October 
2d,  until  the  following  March,  the  defendant  was  constantly 
confined  in  jail ;  that  during  the  remainder  of  the  year  he 
worked  under  the  direction  and  control  of  the  sheriff  upon 
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the  streets  and  other  public  work  without  compensation. 
There  is  no  evidence  to  show  whether  or  not  the  work  was 
done  under  and  by  authority  of  the  board  of  county  com- 
missioners. The  law  authorizes  prisoners  to  be  put  at  labor 
under  such  rules  and  regulations  as  the  board  of  county  com- 
missioners shall  prescribe.  Nothing  appearing  to  the  con- 
trary^ the  presumption  is  that  the  sheriff  discharged  his  duty 
according  to  law,  and  that,  therefore,  he  only  worked  the 
prisoners  in  his  custody  under  a  proper  order  of  the  board. 
We  think  the  evidence  supports  the  finding  of  the  court  that 
the  defendant  had  been  imprisoned  in  the  county  jail  for  one 
year.  It  was  necessary  to  show  imprisonment  for  one  year. 
This  would  be  shown  by  proof  of  the  order,  and  that  the 
sheriff  took  him  into  custody,  as  the  presumption  would  be 
that  the  sheriff  discharged  his  duty,  and  that  the  prisoner 
continued  in  custody  until  he  was  discharged,  and  the  sheriff 
would  be  liable  if  he  allowed  the  prisoner  to  escape.  StcUe, 
ex  reLy  v.  Hamiltony  33  Ind.  502.  Possibly,  if  the  defend- 
ant escaped  and  remained  at  large,  or  fraudulently  procured 
his  liberty,  he  would  not  be  entitled  to  release  under  the 
statute.  The  statute  needs  no  interpretation  ;  it  means  what 
its  terms  purport;  that  before  he  shall  be  entitled  to  his 
discharge  it  shall  have  been  proven  that  he  ^^  has  been  im- 
prisoned in  the  jail  of  the  county  for  a  period  of  twelve 
months  from  the  date  of  his  imprisonment.'^  Imprison 
means  to  confine,  to  incarcerate,  to  shut  up  or  restrain  one 
of  his  liberty — see  Webster  and  Worcester — ^but  as  the  stat- 
ute authorizes  the  working  of  prisoners,  the  sheriff  is  au- 
thorized under  a  proper  order  to  put  the  prisoner  at  work, 
and  while  at  work  under  the  control  and  supervision  of  the 
sheriff  the  prisoner  would  be,  in  contemplation  of  law,  in 
the  custody  of  the  sheriff,  and  when  he  had  remained  in  the 
custody  of  the  sheriff  for  the  one  year,  he  would  be  entitled 
to  be  discharged.  The  sheriff  has  no  authority  to  allow  pris- 
oners committed  to  the  county  jail  and  placed  in  his  custody 
Vol.  123.— 3 
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to  ran  at  large,  and  grant  to  them  their  liberty  in  violation 
of  the  order  and  judgment  of  the  coort,  but  the  prisoner  is 
not  responsible  for  the  sheriff's  neglect  of  duty.  When  he 
was  taken  into  custody  by  the  sheriff,  it  was  the  duty  of  the 
sheriff  to  confine  him  in  jail.  The  prisoner  was  in  the  cus- 
tody of  the  sheriff,  and  the  sheriff  had  it  in  his  power  at  any 
time  to  keep  him  confined  in  jail,  and  the  prisoner  could  not 
enter  the  prison  without  the  sheriff's  authority,  so  that  the 
evidence  in  any  event  shows  no  more  than  a  failure  of  the 
sheriff  to  discharge  his  duty,  and  the  defendant  can  not  be 
made  to  suffer  the  penalty. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  March  19, 1890. 
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No.  15,181. 

The  State  t;.  Hoard. 

CBiiONAit  Law. — Keeping  Disorderly  Liquor  Shop. — Indictment, — Sviffidaiey 
of, — A  count  in  an  indictment  charging  the  defendant  with  a  violation 
of  section  2097,  B.  8.  1881,  is  good,  which  employs  the  language  of  the 
statute  in  charging  the  offence.  A  second  count  of  the  indictment  is 
also  good,  which  sets  forth  the  particular  disorderly  acts  and  conduct 
of  those  who  were  allowed  to  drink  liquor  in  the  appellee's  dram  shop. 

From  the  Steaben  Circuit  Court. 

E.  A,  BrcUton,  Prosecating  Attorney^  for  the  State. 

Elliott^  J. — ^The  first  count  of  the  indictment  charges 
the  defendant  with  a  violation  of  section  2097  of  the  crim- 
inal code^  and  employs  the  language  of  the  statute  in  charg- 
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ing  the  offence.  A  ooant  in  an  indictment  similar  in  all  its 
material  features  to  that  under  immediate  mention  was  held 
good  in  the  case  of  Sbinner  v.  8taU,  120  Ind.  127.  That  de- 
cision is  in  harmony  with  the  general  line  of  cases,  and  is 
decisive  of  the  question  arising  upon  the  motion  to  quash 
the  first  count  of  the  indictment  before  us. 

The  second  count  of  the  indictment  sets  forth  the  partic- 
ular disorderly  acts  and  conduct  of  those  who  were  allowed 
to  drink  intoxicating  liquor  in  the  appellee's  dram  shop,  and 
is  good  even  under  the  strictest  common-law  rules.  2  Chitty 
Crim.  Law,  39 ;  Gillett  Crim.  Law,  section  589. 

The  trial  court  erred  in  sustaining  the  motion  to  quash. 

Judgment  reversed. 

filed  Maich  20, 1880. 


NO.H065. 
BVEBBOAD  £T  AL.  V.  SCHWABTSBKOPF. 

pLBADnro.— .BiiiMJii^  CknUraeL — ^ilfinoer  ASUging  Breads — QmoiiIimi  MenmL 
— Where  the  fint  paragraph  of  a  complaint  is  based  upon  a  special  con- 
tract to  fnmish  material  and  erect  a  house  for  the  defendant,  and  the 
second  is  upon  a  ^uanltMia  mtrwU  for  material  furnished  and  labor  per- 
formed, paragraphs  of  answer  which  plead  the  special  contrast  and  al- 
lege its  breach,  each  being  pleaded  as  a  defence  to  the  entire  complaint, 
do  not  constitute  a  defence  to  the  paragraph  upon  the  qfuoinJtvm  merv^ 
and  are  therefore  demurrable. 

8amx. — CKofipe  tri  CofnJtratL — BedveLion  <4  Work, — OredUfor, — To  such  com- 
plaint a  paragraph  of  answer  claiming  credit  on  account  of  a  change 
made  in  the  contract,  hy  which  the  amount  of  work  was  reduced,  is 
good. 

Same. — Mechanics  Lien, — Atuwer  AUeging. — ^A  paragraph  of  answer  based 
upon  a  clause  of  the  contract  providing  that  no  payments  were  to  be 
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made  on  the  building  nntil  the  defendant  was  satisfied  that  all  claims 
for  material  and  labor  had  been  paid,  alleging  that  mechanic's  liens  ex- 
isted against  the  property  to  an  amount  less  than  one  hundred  and 
twenty -five  dollars,  does  not  constitute  a  defence  to  a  paragraph  of  com- 
plaint upon  a  quantum  meruU  averring  an  indebtedness  of  more  than 
three  thousand  dollars,  and,  hence,  is  demurrable. 
Contract. — Breath. — AeceplanoR  cf  Work. — Qwmtum  Meruit, — Where  one 
has  entered  into  a  special  contract  to  perform  work  for  another,  and  has 
done  the  work,  but  not  in  the  time  or  manner  stipulated  in  the  con- 
tract, if  the  work  done  is  accepted  and  used  by  the  other  party,  the 
latter  is  answerable  to  the  amount  he  is  benefited  upon  an  implied 
promise  to  pay  for  the  value  he  has  received. 

From  the  Bartholomew  Circuit  Court. 

O.  W.  Cooper y  C,  B.  Cooper  and  W.  H.  Everroad^  for  ap- 
pellauts. 

M.  Haoker  and  W.  F.  Strickland,  for  api)ellee. 

CoFFEYy  J. — This  was  a  suit  by  the  appellants  against  the 
appellee  to  recover  for  material  furnished  and  used^  and  for 
the  erection  of  a  brick  business  house  in  the  city  of  Colum- 
bus, Indiana,  and  to  enforce  a  mechanic's  lien  against  said 
building. 

The  complaint  is  in  two  paragraphs.  The  first  paragraph 
is  based  upon  a  special  written  agreement,  entered  into  be- 
tween the  appellants  and  the  appellee,  in  which  the  appel- 
lants agreed  to  furnish  the  material  and  erect  the  house 
therein  named  within  a  given  time,  and  for  a  specified  price. 
The  complaint  alleges  that  the  appellants  have  performed 
the  conditions  of  said  contract  on  their  part,  but  the  appellee 
refuses  to  pay  for  said  building. 

The  second  paragraph  is  for  material  furnished,  and  for 
work  and  labor  done  and  performed  by  the  appellants  for  the 
appellee,  at  his  request,  in  the  erection  of  a  brick  business 
house  in  the  city  of  Columbus,  Indiana. 

The  appellee  filed  an  answer,  in  nine  paragraphs,  to  which 
the  court  overruled  a  demurrer,  and  the  appellants  excepted. 
The  correctness  of  this  ruling  is  the  only  question  involved 
in  the  case. 
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The  appelloe  has  not  favored  us  with  a  brief.  The  appel- 
lants, in  their  brief^  discuss  the  questions  arising  on  the 
third,  fourth^  fifth,  and  sixth  paragraphs  of  the  answer  only, 
and  we  will  regard  all  other  questions  as  waived. 

The  third  paragraph  of  the  answer  pleads  the  special  con- 
tract upon  which  the  first  paragraph  of  the  complaint  is 
based;  avers  that  the  material  and  work  for  which  the  ap- 
pellants sue  were  furnished  under  said  contract,  and  that  the 
appellants  did  not  perform  the  conditions  of  said  contract 
on  their  part,  in  this  :  that  said  work  has  never  been  done 
and  performed  to  the  acceptance  of  the  architect  who  super- 
intended said  work,  and  that  he  refused  to  accept  the  same ; 
and  that  said  work  was  not  done  within  the  time  prescribed 
by  said  contract. 

The  fourth  paragraph  of  the  answer  sets  out  the  special 
contract  upon  which  the  first  paragraph  of  the  complaint 
is  based,  and  the  plans  and  specifications  for  the  building 
therein  named,  and  avers  that  the  work  and  labor  and  ma- 
terial  for  which  the  appellants  sue  were  furnished  under  said 
contract;  that  the  appellants  have  never  completed  said 
work,  but  have  abandoned  the  same;  that  believing  that 
the  appellants  would  complete  said  work  the  appellee  moved 
into  the  lower  rooms  of  said  building  and  occupies  the  same 
as  a  hardware  store,  but  that  he  refused  to  and  still  refuses 
to  accept  said  work. 

The  fifth  paragraph  of  the  answer  claims  a  credit  on  ac- 
count of  a  change  made  in  the  contract,  by  which  the  amount 
of  work  called  for  in  the  written  agreement  was  reduced  in 
quantity,  setting  out  specifically  the  changes  made. 

The  sixth  paragraph  of  the  answer  sets  out  the  special 
written  contract  between  the  parties,  and  avers  that  by  the 
terms  thereof  no  payments  were  to  be  made  on  the  building 
therein  described,  or  on  the  material  therefor,  until  the  ap- 
pellee was  satisfied  that  all  claims  for  material  and  labor 
had  been  paid  by  the  appellants ;  that  there  was  and  is  now 
on  file  and  on  record  in  the  recorder's  office  of  Bartholomew 
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county  the  following  claims  for  materials  furnished  to  appel- 
lants and  labor  done  and  performed  for  them  for  said 
building,  and  upon  which  they  have  filed  and  hold  liens 
against  the  real  estate  described  in  the  complaint,  viz. : 
Hege  &  White,  $90.93 ;  Wesley  R.  Ellis,  $13 ;  and  Frank 
Lucas,  $13. 

The  third,  fourth  and  sixth  paragraphs  of  the  answer  are 
each  pleaded  as  a  defence  to  the  entire  complaint. 

Whatever  might  be  said  as  to  the  third  and  fourth  para- 
graphs as  a  defence  to  the  first  paragraph  of  the  complaint, 
based  upon  the  special  agreement  between  the  parties,  it 
must  be  perfectly  plain  that  neither  of  said  answers  consti- 
tutes a  defence  to  the  second  paragraph  of  the  complaint. 

The  second  paragraph  of  the  complaint  is  not  based  upon 
the  special  contract  between  the  parties,  but  is  upon  the 
quantum  meruit. 

To  that  paragraph  it  was  no  defence  to  say  that  the  house 
was  built  and  the  materials  furnished  under  a  special  contract 
with  which  the  appellants  had  not  complied.  Nor  was  it 
any  defence  to  say  that  the  architect  had  not  accepted  the 
work  provided  for  in  the  contract. 

Where  one  has  entered  into  a  special  contract  to  perform 
work  for  another,  and  has  done  the  work,  but  not  in  the 
time  or  manner  stipulated  in  the  contract,  if  the  work  done 
is  accepted  and  used  by  the  other  party,  the  latter  is  answer- 
able to  the  amount  he  is  benefited  upon  an  implied  promise 
to  pay  for  the  value  he  has  received.  MeClure  v.  Secrist,  5 
Ind.  31;  Kerstetter  v.  Raymond^  10  Ind.  199;  Wolcottv. 
Yeager,  11  Ind.  84;  Boyle  v.  Guysinger,  12  Ind.  273;  Oar- 
ver  V.  Daubenspechy  22  Ind.  238 ;  Adams  v.  Cosby,  48  Ind. 
153;  Branham  v.  Johnson,  62  Ind.  259. 

In  cases  like  this  the  rights  of  both  parties  are  open,  to  be 
settled  according  to  the  facts  proved,  notwithstanding  the 
special  contract.     Adams  v.  Cosby,  supra. 

In  the  third  paragraph  of  the  answer  it  is  not  denied  that 
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appellee  has  received  the  benefit  of  the  appellants^  material 
and  labor ;  while  in  the  fourth  it  is  shown  that  he  is  in  the 
actual  possession  and  enjoyment  of  the  house  erected  under 
the  special  contract. 

It  is  so  well  settled  that  an  answer  which  attempts  to 
answer  the  whole  complaint,  and  answers  only  a  part,  is  bad, 
that  it  can  not  now  be  regarded  as  an  open  question. 
Smith  y.  lAUle^  67  Ind.  549;  Alvord  v.  Earner,  45  Ind. 
156. 

No  valid  objection  is  pointed  out  to  the  fifth  paragraph 
of  the  answer,  and  we  think  it  good  for  the  purpose  for  which 
it  is  pleaded. 

The  clause  in  the  contract  upon  which  the  sixth  paragraph 
of  the  answer  is  based  is  as  follows:  ''The  final  payment 
being  due  when  the  work  is  completed  and  accepted  by  the 
owner  and  architect,  the  said  owner  being  satisfied  that  all 
claims  for  material  and  labor  have  been  paid  before  any  of 
above  payments  shall  be  made.'^ 

It  is  unnecessary  to  stop  and  inquire  whether  the  answer 
setting  up  a  breach  of  this  clause  in  the  contract  would  con- 
stitute a  good  defence  to  the  first  paragraph  of  the  com- 
plaint, as  it  is  pleaded  as  a  defence  to  both  paragraphs.  Nor 
need  we  inquire  as  to  the  right  of  the  appellee  to  bring  into 
court  those  claiming  liens  on  his  property  for  the  purpose 
of  adjusting  their  claims,  and  having  such  decree  entered  as 
would  protect  him,  as  no  such  action  was  attempted. 

Whatever  the  rights  of  the  appellee  may  be  under  this 
clause  in  the  contract,  we  are  clear  that  the  answer  does  not 
constitute  a  defence  to  the  cause  of  action  set  up  in  the  sec- 
ond paragraph  of  the  complaint.  That  paragraph  alleges  an 
indebtedness  of  more  than  three  thousand  dollars,  and  it  can 
not  be  successfully  maintained  that  the  appellants  can  not 
recover  any  part  of  that  sum,  because  there  exist  mechan- 
ic's liens  against  the  property  for  less  than  one  hundred  and 
twenty-five  dollars. 
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We  think  the  court  erred  in  overraling  the  demurrer  to 
this  paragraph  of  the  answer. 

Judgment  reversed,  with  directions  to  sustain  the  demur- 
rer to  the  third,  fourth,  and  sixth  paragraphs  of  the  answer, 
and  for  further  proceedings  not  inconsistent  with  this  opinion. 

FUed  March  20, 1890. 


No.  15,276. 

Wallis  v.  Cooper,  Administrator. 

Admikibtbatob. — AppcifUmeni  qf. — Discretion  of  OircuU  Churt  as  to. — ^The 
circuit  coart  has  a  wide  discretion  in  matters  concerning  the  appoint- 
ment of  administrators,  and  the  appellate  court  will  not  control  that 
discretion,  nor  interfere  with  its  exercise,  except  where  it  has  been 
abused. 

From  the  Gibson  Circuit  Court. 

/.  H.  Miller  and  8.  M.  Holcovnby  for  appellant. 
H.  A.  Yeager,  for  appellee. 

Elliott,  J. — ^The  appellee  was  appointed  administrator 
de  bonis  non  of  the  estate  of  Catherine  Wallis,  deceased,  by 
the  clerk  of  the  Gibson  Circuit  Court  on  the  14th  day  of 
September,  1889,  and  the  letters  and  the  bond  were  subse- 
quently reported  to  the  court  for  confirmation  and  approval. 
Over  the  objection  of  the  appellant  the  appointment  was 
eonfirmed.  The  appellant  thereupon  petitioned  the  court  to 
appoint  her  the  administrator  of  the  estate  of  the  decedent, 
but  her  petition  was  denied. 

The  circuit  court  has  a  wide  discretion  in  matters  concern- 
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iDg  the  appointment  of  administrators^  and  the  appellate 
court  will  not  control  that  discretion  nor  interfere  with  its 
exercise  except  where  it  has  been  abused.  We  think  that  in 
this  instance  there  was  no  abuse  of  discretion,  and  that  the 
circuit  court  wisely  and  justly  exercised  its  authority. 

Judgment  affirmed. 

FUed  Match  21, 1890. 
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No.  14,038.  |i«  436 

The  City  of  Bloomington  v.  Smith  et  al. 

MUHIGIFAL  CoRFOBATiON. — Bonds  of. — Recovery  JJjpon  When  LoeL — Indem- 
nifieaHon  <f  OUy. — In  a  salt  brought  against  a  municipality  upon  certain 
of  its  bonds,  the  plaintiff  is  entitled  to  recover  where  the  complaint  avers 
that  the  bonds  were  lost  before  maturity,  and  while  they  were  held  and 
owned  by  the  plaintiff,  and  the  offer  is  made  to  indemnify  the  city 
against  loss  on  account  of  the  inability  of  the  plaintiff  to  present,  or  re- 
torn  the  bonds  for  cancellation,  and  an  approyed  bond  is  brought  into 
court  for  the  indemnity  of  the  city. 

Same. — Mumeipal  Bonds, — Governed  by  Law  Merchant — ^Municipal  bonds, 
drawn  payable  to  bearer,  are  negotiable  as  inland  bills  of  exchange,  and 
are,  therefore,  only  payable  after  they  are  due,  upon  presentation  at  the 
office  of  the  city  treasurer,  or  at  the  place  where  they  are  made  paya- 
ble.   They  are  governed  by  the  law  merchant. 

Bnx  OF  EzcHANOE. — Rtynuni  of, — Agreement  of  Aeeeptarf  or  PayoTf  as  to, — 
Power  of  Oowi  of  Equity  Gonceming, — The  agreement  of  an  acceptor,  or 
payor,  of  a  bill  of  exchange  is,  that  upon  a  date  fixed  he  will  pay  upon 
presentment  of  the  identical  bill.  He  has  the  right  to  insist  upon  the 
condition,  but  a  court  of  equity  has  the  power  to  comx>el  payment  upon 
suitable  indemnity  being  offered. 

CSdrtkact. —  Unforeseen  Accident,— Equitable  Beli^  AgainsL — Where  an  ac- 
cident occurs,  which  was  not  anticipated  and  provided  for  when  the 
contract  was  made,  and  which  leaves  one  of  the  parties  remediless  in  a 
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court  of  law,  the  jarisdiction  of  a  court  of  equity  may  then  be  invoked 
to  giye  relief  against  the  accident. 

From  the  Monroe  Circuit  Court. 

J.  B.  MuUcyy  R.  W,  Miers  and  E.  Corr,  for  appellant. 
J.  H.  Louden  and  W.  P.  Rogers^  for  appellees. 

Mitchell,  C.  J. — The  city  of  Bloomington,  on  the  let 
day  of  January,  1881,  issued  bonds  to  the  amount  of  $32,000 
for  the  purpose  of  funding  the  indebtedness  of  the  city. 
Three  of  the  bonds  thus  issued,  of  the  denomination  of  one 
hundred  dollars  each,  were  delivered  and  made  payable  to 
Isabella  Smith,  or  bearer.  It  is  averred  in  the  complaint 
that  while  the  bonds  were  held  and  owned  by  Mi*s.  Smith 
they  were  lost,  and  that  after  they  became  due  and  payable 
she  demanded  payment  of  the  amount  due,  and  offered  to 
indemnify  the  city  against  loss  on  account  of  her  inability 
to  present  or  return  the  bonds  for  cancellation,  but  that  the 
city  refused  to  accept  any  indemnity,  or  to  pay  the  bonds. 
The  death  of  Mrs.  Smith  is  averred,  and  the  complaint  con- 
tains such  other  averments  as  entitle  the  plaintiffs  to  sue  as 
her  heirs.  They  brought  into  court  an  approved  bond  for 
the  indemnity  of  the  city,  and  asked  and  obtained  judgment 
for  the  amount  of  the  bonds  and  interest. 

The  position  of  the  city  is  that  municipal  bonds,  drawn 
payable  to  bearer,  are  negotiable  as  inland  bills  of  exchange, 
and  are  therefore  only  payable  afler  they  are  due  upon  pre- 
sentation at  the  office  of  the  city  treasurer,  or  at  the  place 
where  they  are  made  payable. 

For  the  purposes  of  this  case  it  may  be  conceded  that  the 
proposition  above  stated  is  correct,  and  that  the  bonds  in 
question  were  governed  by  the  law  merchant.  Board,  cfc., 
V.  Bright,  18  Ind.  93 ;  New  Albany ,  etc.,  Co.  v.  Smith,  23  Ind. 
353 ;  Gardner  v.  Haney,  86  Ind.  17. 

It  is  an  old  and  familiar  rule  that  although  the  holder  of 
a  bill  payable  to  bearer  could  not  recover  in  a  court  of  law 
without  showing  the  presentation  of  the  identical  paper,  a 
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coart  of  chancery,  upon  proof  that  the  bill  had  been  lost  or 
stolen,  would  order  it  paid  upon  equitable  terms.  Thus  it 
is  said  by  a  learned  author :  "A  court  of  equity,  however, 
may,  where  the  bill  is  asserted  to  be  lost,  give  relief  to  the 
holder ;  but  then  it  is  always  upon  the  terms  that  he  shows 
satisfactory  proofs  to  establish  the  loss,  and  gives  good  se- 
curity for  the  repayment  of  the  money,  if  the  acceptor  shiall 
be  compelled  to  pay  the  same  again  to  another  holder/' 
Story  Bills  of  Exchange,  sections  447, 448.  Depew  v.  Wheelan, 
6  Blackf.  485.  The  rule  which  requires  indemnity  is  not  ap- 
plicable in  case  the  loss  occurs  after  maturity.  Elliott  v.  Wood^ 
wordy  18  Ind.  183;  National  State  Bank  v.  Ringd,  51  Ind. 
393 ;  Gregg  y.  Union  County,  etc.,  Bank,  87  Ind.  238. 

The  agreement  of  an  acceptor  or  payor  of  a  bill  of  ex- 
change is,  that  upon  a  date  fixed  he  will  pay,  upon  present- 
ment of  the  identical  bill.  He  has  the  right  to  insist  upon 
the  condition,  but  the  power  of  a  court  of  equity  to  compel 
payment  upon  suitable  indemnity  is  thoroughly  established. 
Savannah  NaJPl  Bank  v.  Haskins,  101  Mass.  370. 

When  an  accident  occurs  which  was  not  anticipated  and 
provided  for  when  the  contract  was  made,  and  which  leaves 
one  of  the  parties  remediless  in  a  court  of  law,  the  jurisdic- 
tion of  a  court  of  equity  may  then  be  invoked  to  give  relief 
against  the  accident.  Daniel  Neg.  Instr.,  sections  1477, 
1478 ;  Randolph  Com.  Paper,  section  1696  ;  Adams  v.  Ed- 
mundsy  55  Vt.  352. 

It  would  be  against  conscience  that  the  maker  should  es- 
cape payment  of  an  honest  debt,  notwithstanding  satis&ctory 
proof  that  the  bill  had  been  lost  or  stolen,  and  hence  could 
not  be  presented,  and  notwithstanding  the  holder  had  ten- 
dered adequate  indemnity.  Fales  v.  Ruesell,  16  Pick.  315 ; 
Thayer  v.  King,  15  Ohio,  242  ;  Smith  v.  Rockwell,  2  HUl, 
482  ;  Snyder  v.  Wolfiey,  8  S.  &  R.  326. 

There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  21, 1890. 
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No.  14,139. 

Bowman  et  ai..  v.  Jobs  et  al. 


HiOHWAT.— iSBflond  Fteioen. — Adfoene  BaporL—Oowniy  Ckmanmionen.-'Ap- 
peaL-^OireuiU  CkmrL — ^After  the  second  yiewers,  appointed  as  provided 
in  section  6028,  B.  Q.  1881,  have  reported  against  the  utility  of  a  high- 
way, it  is  the  imperative  doty  of  the  board  of  commissioners,  under 
section  5024,  B.  S.  1881,  to  enter  a  judgment  refusing  to  establish  the 
highway ;  and  the  circuit  court  upon  appeal  if  it  finds  that  the  pro* 
oeedings  have  been  r^^ular,  and  that  the  viewers  regularly  appointed 
have  reported  adversely  to  the  utility  of  the  highway,  has  nothing  to 
do  but  to  dismiss  the  appeal.  \ 

From  the  Huntington  Circuit  Court.  I 

JB.  M.  Cobb  and  (7.  TT.  Waikins,  for  appellants. 

W.  H.  Trammel,  for  appellees.  j 

I 

Bebkshibe,  J. — The  appellants  filed  a  petition  with  the 
board  of  commissioners  of  Huntington  county  asking  for 
the  location  of  .a  public  highway.  Viewers  were  appointed 
who  reported  in  favor  of  locating  the  highway  as  asked  for 
in  the  petition.  A  remonstrance  was  afterwards  filed  and 
second  viewers  appointed.  They  reported  adversely  to  the 
petitioners^  that  the  highway  proposed^  if  located^  would  not 
be  of  public  utility.  The  board  of  commissioners  approved 
the  report  of  the  last  viewers^  and  refused  to  locate  the  said 
highway.  From  the  judgment  of  the  board  of  commis- 
sioners an  appeal  was  taken  to  the  circuit  courts  and  on  mo- 
tion of  the  remonstrants  the  appeal  was  dismissed  and  a 
judgment  rendered  against  the  petitioners  for  a  portion  of 
the  costs,  and  from  the  judgment  of  the  circuit  court  this 
appeal  is  prosecuted. 

The  only  error  assigned  is  as  to  the  ruling  of  the  court 
dismissing  the  appeal. 

We  think  the  court  committed  no  error.  The  appeal 
brought  the  case  to  the  circuit  court  de  novo,  but  with  power 
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to  try  and  determine  only  such  questions  as  the  board  of 
commissioners  had  power  to  try  and  determine. 

After  the  second  viewers  were  appointed,  as  provided  in 
section  5023,  R.  S.  1881,  and  had  reported  against  the 
utility  of  the  road,  section  5024  made  it  the  imperative  duty 
of  the  board  of  commissioners  to  enter  a  judgment  refusing 
to  establish  the  highway. 

After  the  second  viewers  had  reported  the  board  of  com- 
missioners had  no  further  jurisdiction,  except  to  render  final 
judgment  against  establishing  the  road  and  for  costs. 

Under  the  statute  this  judgment  was  a  finality,  and 
left  nothing  for  the  circuit  court  to  try  and  determine. 
The  circuit  court  could  look  into  the  proceedings,  but 
if  it  found  they  had  taken  the  regular  course,  and  that 
viewers  had  been  appointed  as  provided  for  in  section 
5023,  and  that  they  had  reported  adversely  to  the  utility  of 
the  highway,  it  had  but  one  thing  to  do,  and  that  was  to 
dismiss  the  appeal. 

Janes  v.  Dvffy,  119  Ind.  440,  seems  to  be  directly  in 
point,  but  it  is  claimed  that  that  case  is  in  conflict  with  the 
case  of  Ghreen  v.  Elliott,  86  Ind.  53,  and  that  the  last-named 
case  is  sound  both  upon  authority  and  principle,  and  there- 
fore the  case  of  Jones  v.  Duffyy  supray  should  be  overruled. 

In  the  case  of  Ghreen  v.  Elliott,  supra,  no  motion  was  made 
to  dismiss  the  appeal  in  the  circuit  court,  but  without  objec- 
tion the  parties  went  to  trial,  and  after  verdict  the  appel- 
lant filed  a  motion  for  a  venire  de  novo^  and  a  motion  for  a 
new  trial,  which  said  motions  the  court  overruled  and  the 
appellant  excepted  ;  and,  after  judgment  upon  the  verdict, 
appealed  to  this  Court. 

The  questions  raised  and  considered  in  the  circuit  court 
were  considered  by  this  Court,  and  none  other  than  those. 

The  question,  therefore,  which  was  considered  and  de- 
cided in  JoT^es  v.  Duffy,  supra,  was  not  before  the  Court  in 
Green  v.  Elliott,  supra.  But  if  the  question  had  been  before 
the  Court  in  the  last-named  case,  and  decided  in  accordance 
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with  the  appellants'  contention,  the  decision  wonld  have 
been  right,  in  view  of  the  statute  then  in  force.  1  R.  S.  1876, 
p.  533,  sections  23  and  24.  See  McKee  v.  Oould,  108  Ind. 
107.  Under  that  statute,  notwithstanding  an  adverse  report 
by  the  second  viewers  as  to  the  utility  of  the  highway,  the 
petitioners  had  a  right  to  have  the  highway  opened  and  estab- 
lished, if  they  were  willing  to  pay  the  expense  of  opening 
and  maintaining  it ;  and,  therefore,  the  right  to  have  the 
question  of  damages  fixed  and  determined ;  and  when  the 
board  of  commissioners  refused  to  hear  and  consider  the 
question  of  damages,  and  absolutely  refused  to  open  the  road, 
the  petitioners  had  the  right  of  appeal  from  its  judgment  for 
the  purpose  of  having  the  question  of  damages  considered 
and  determined ;  and,  that  being  true,  as  the  case  came  up 
de  novo,  it  may  be  that  the  question  of  utility  was  also  before 
the  court  for  trial.     As  to  that  we  decide  nothing. 

But,  as  we  have  already  said,  under  the  statute  of  1881, 
when  the  second  viewers  reported  adversely  to  the  utility 
of  the  highway  the  petitioners  had  reached  their  rope's  end, 
and  the  board  of  commissioners  could  take  no  further  step, 
except  to  approve  the  report  and  render  a  judgment  for 
costs. 

Judgment  affirmed,  with  costs. 

Filed  March  21, 1890. 
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No.  10,071. 

Valentine  et  al.  v.  Wysob, 

Pajbthsbship. — Summng  Arbiter. — Firm  Property, — Ckmird  <f, — A  surviv- 
ing partner  has  the  right  to  the  control  and  possession  of  the  property 
of  the  firm,  and  may  dispose  of  it  in  order  to  adjust  the  partnership  ac- 
counts, and  is  only  liable  to  the  representatives  of  the  deceased  partner 
for  what  remains  in  his  hands  after  the  partnership  afiairs  are  set- 
tled. 

SAMX.—Heirs.—Bigkta  t^.-^Bxyment  </  DebtB^-Surplw,— The  lights  of  the 
heirs  of  a  deceased  partner  are  subject  to  the  adjustment  of  all  claims 
between  the  partners,  and  attach  only  to  the  surplus  which  remains 
when  the  partnership  debts  are  all  paid,  and  the  affairs  of  the  firm 
wound  up.  Until  all  the  debts  are  paid  the  rights  of  the  heirs  do  not 
attach. 

Same. — Survwvng  PaH'ner, — Accounting  by. —  WhatHeira  Must  Show, — Where 
it  appears  that  the  surviving  partner  has  paid  all  the  partnership  debts, 
and  that  the  estate  of  the  deceased  partner  is  indebted  to  him,  it  is  es- 
sential to  the  right  of  the  heirs  to  call  him  to  account  that  they  make 
it  appear  that  he  has  in  his  hands  partnership  property  in  excess  of  the 
amount  required  to  reimburse  himself. 

Sams. — Ouatody  of  Assets. — Mismanagemeni. — A  surviving  partner  is  enti- 
tled to  the  custody  and  management  of  the  assets,  unless  it  be  shown 
that  he  is  committing  waste,  or  otherwise  mismanaging  the  afiairs  of  the 
firm,  and  is  only  liable  to  the  heirs  or  representatives  of  the  deceased 
partner  for  what  remains  after  everything  is  settled  up. 

Sams. — Tealameniary  Flower, — Executors, — Discretion  of. — Where  the  powers 
conferred  by  a  will  include  the  power  to  settle,  adjust,  and  compromise 
all  debts  owing  by  the  testator,  and  to  make  settlements  with  his  former 
partners,  and  each  of  th'^m,  without  authority  from  any  court,  and  to 
sell  and  convey,  either  at  public  or  private  sale,  any  or  all  of  the  testa- 
tor's real  estate  on  such  terms  as  to  them  shall  seem  best,  in  order  to 
pay  and  satisfy  debts  against  his  estate,  the  purpose  of  the  testator 
plainly  appears  to  invest  his  executors  with  power  to  make  compro- 
mises and  settlements  at  their  discretion,  and  to  sell  and  convey  his  real 
and  personal  estate  according  to  their  best  judgment. 

Same. — Sale, — Notice. — A  sale  made  by  the  executors  under  such  powers, 
without  giving  notice  of  the  time,  place,  and  terms  of  sale,  and  without 
including  the  value  of  the  real  estate  in  the  bond  given  by  them  when 
they  qualified,  does  not  render  the  conveyance  invalid. 

Same. — TettaUn's  JbUerett. — Conveyance  to  Surviving  Ihrtner. — Impeachment 
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<^. — Fraiud, — A  conveyance  by  the  executors  in  pursuance  of  the  terms 
of  such  will  to  the  surviving  partner  of  the  interest  of  the  testator  in  the 
firm  property,  in  consideration  of  the  payment  by  the  surviving  part- 
ner of  the  firm  debts,  and  of  certain  individual  debts  of  the  deceased  part- 
ner, and  a  conveyance  to  the  widow  of  certain  real  estate,  will  not  be 
disturbed  by  a  court  of  equity  until  it  is  impeached  as  fraudulent  or 
unfair ;  or  unless  collusion  between  the  executors  and  surviving  part- 
ner is  shown. 

Same. — Deceased  Bartner, — Interest  of. — Purchase  from  Personal  Representa- 
tives,— While  a  surviving  partner  may  not  become  a  purchaser  of  the 
firm  property  at  his  own  sale,  he  is  not  disqualified  from  becoming  the 
purchaser  of  the  interest  of  his  deceased  partner  in  the  partnership  busi- 
ness from  his  legal  representatives. 

Same. — Accounting  between  Executors  and  Surviving  Partner. — Aequieseenoe 
in, — Court  of  Equity. — A  settlement  and  accounting  between  the  execu- 
tors and  the  surviving  partner  having  been  had,  a  court  of  equity, 
after  an  acquiescence  in  the  settlement  for  fourteen  years,  unexplained 
by  circumstances,  will  not  decree  the  opening  up  of  the  account,  al- 
though it  appears  that  the  settlement  has  been  irregularly  made. 

From  the  Delaware  Circuit  Court. 

0.  T.  Boaa,  W.   W.  Herod  and  F.  Winter,  for  appellants. 
W.  Brotherton  and  G.  E,  Shipley,  for  appellee. 

Mitchell,  C.  J. — This  suit  was  instituted  by  Emily  E. 
Valentine,  Martha  M.  Little,  Parmelia  R.  Gilbert,  Mary  E. 
Wood  and  Florence  T.  Home,  the  children  and  heirs  at  law 
of  John  Jack,  late  of  Delaware  county,  deceased,  against 
Jacob  H.  Wysor. 

The  questions  for  decision  arise  upon  the  complaint,  from 
which  we  summarize  the  following  facts  :  John  Jack,  father 
of  the  plaintiffs  below,  died  testate  in  the  month  of  October, 
1859.  At  and  before  that  date  he  was  in  partnership  with 
the  defendant,  Jacob  H.  Wysor,  the  two  composing  the  firm 
of  Wysor  &  Jack.  The  testator  was  also  a  member  of  the 
firm  of  Wysor,  Jack  &  Kline,  which  was  composed  of  the 
above  named,  Jacob  H.  Wysor,  John  Jack,  and  William  B. 
Kline.  This  last-named  firm  was  engaged  in  the  milling 
businesis,  and  owned  a  flouring  mill,  together  with  sixty-five 
acres  of  land  adjacent,  each  member  being  the  owner  of  an 
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undivided  one-third  of  the  business  and  property.  The 
business  of  the  firm  of  Wysor,  Jack  &  Kline  was  in  no  way 
connected  with  that  of  Wysor  &  Jack,  the  last-named  firm 
being  the  owner  of  three  hundred  and  eighty  acres  of  land, 
which  constituted  part  of  the  firm  assets,  in  which  each 
partner  had  an  equal  interest.  The  character  of  the  busi- 
ness of  Wysor  &  Jack  does  not  distinctly  appear,  but  the 
land  owned  by  them  is  treated  by  both  parties  as  partnership 
property. 

By  the  first,  second  and  third  clauses  of  his  will  the  tes- 
tator appointed  executors  to  carry  the  will  into  execution, 
made  provision  for  his  wife,  by  giving  her  a  life-estate  in  his 
real  estate,  and  expressed  a  desire  that  sh«  should  be  ad- 
mitted into  the  firm  and  continue  the  business  as  a  partner 
with  Wysor  and  Kline,  his  former  associates  in  the  milling 
business. 

The  fourth  and  fifth  clauses  of  his  will  read  as  follows : 

'^  4th.  I  will  and  direct,  that  my  said  executors,  and,  in 
case  of  the  death  or  failure  to  serve  of  either,  the  survivor 
of  them,  shall  adjust,  settle  and  compromise  any  and  all  debts, 
claims  or  demands,  due  to  or  from  me,  according  to  the  best 
of  their  or  his  judgment,  without  any  further  authority  from 
any  court  or  jurisdiction  whatever ;  and,  further,  that  they 
shall  make  settlement  with  my  said  partners,  and  each  of 
them,  of  the  partnership  aflairs,  and  of  the  profits  heretofore 
arising  therefrom,  together  with  any  matters  of  dealing  be- 
tween myself  and  them,  or  either  of  them,  in  manner  ac- 
cording to  his  or  their  judgment,  without  any  further  au- 
thority from  any  court  whatever. 

"  5th.  I  do  further  will  and  direct  that  my  said  executors, 
or  in  case  of  the  failure  from  any  cause  of  either  to  serve, 
then  the  remaining  executor,  shall  sell  and  convey  so  much 
of  my  personal  or  real  estate,  at  either  public  or  private  sale, 
with  or  without  appraisement,  on  such  terms,  at  such  place, 
and  in  such  manner  as  to  him  or  them  shall  seem  best,  as 
Vol..  123.. 
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may  be  necessary  to  pay  and  satisfy  all  my  just  debts,  reserv- 
ing, however,  to  my  said  wife  the  title  and  possession  of  the 
house  and  grounds  where  I  now  live,  otherwise  selling  such 
parcels,  the  sale  of  which  will  least  injure  the  remainder/' 

As  to  the  remainder  of  his  property,  after  the  termination 
of  the  life-estate  of  the  widow,  the  testator  died  intestate. 
After  the  testator  died  Wysor,  as  surviving  partner  of  the 
firm  of  Wysor  &  Jack,  and  Wysor  and  Kline,  as  surviving 
partners  of  Wysor,  Jack  &  Kline,  continued  in  possession 
of  the  property  of  their  respective  firms  until  June  23d, 
1866,  when  the  executors  of  the  last  will  of  John  Jack,  as- 
suming to  act  under  the  provisions  of  the  fourth  and  fifth 
clauses  of  the  will  above  set  out,  made  a  settlement,  and  en- 
tered into  an  agreement  with  the  defendant  Wysor,  whereby 
in  consideration  that  the  latter  agreed  to  pay  the  indebted- 
ness of  the  firm  of  Wvsor  &  Jack,  and  certain  debts  due 
from  the  testator  to  Wysor,  and  also  to  pay  his  share  of  all 
the  unpaid  indebtedness  of  Wysor,  Jack  &  Kline,  and  all 
other  indebtedness  of  the  testator,  including  the  cost  of  ad- 
ministration, and  in  addition  convey  certain  property  to  the 
widow,  and  secure  to  her  a  one-third  interest  in  the  property 
of  Wysor,  Jack  &  Kline  free  from  any  debts,  the  executors 
and  widow  agreed  to  convey  to  the  defendant  Wysor  all  the 
interest  of  the  testator,  excepting  certain  designated  parcels, 
in  the  real  estate  owned  by  the  firm  of  Wysor  &  Jack.  This 
agreement  was  consummated  and  conveyances  were  made  ac- 
cordingly by  the  widow  and  executors  in  June,  1866,  and  it 
is  charged  that  the  defendant  claims,  in  virtue  of  these  con- 
veyances, to  be  the  sole  owner  of  the  property,  and  denies 
the  title  of  the  plaintifis.  These  conveyances  stood  without 
question  until  in  February,  1880,  when  this  suit  was  insti- 
tuted. 

It  does  not  appear  from  the  complaint  that  there  was  any 
disparity  between  the  value  of  the  property  conveyed  and 
the  amount  of  debts  assumed,  or  that  the  debts  had  not  been 
paid  according  to  the  agreement,  or  that  there  was  any  fraud 
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or  ooUasion  between  the  surviving  partner  and  the  executors, 
or  that  the  letter  were  in  any  way  overreached. 

It  is  claimed,  however,  that  the  power  of  sale  contained 
in  the  will  did  not  extend  to  the  partnership  real  estate,  ex- 
cept that  specifically  mentioned  therein ;  that  if  it  did,  it 
only  authorized  the  executors  to  sell  the  testator's  interest 
in  so  much  thereof  as  remained  after  full  payment  of  the 
partnership  debts.  Moreover,  it  is  claimed  that  even  if  the 
executors  had  authority  to  sell,  the  transaction  as  disclosed 
by  the  complaint  was  not  a  sale  within  the  meaning  of  the 
language  employed  in  the  will,  and  that  because  the  sale  was 
made  by  the  executors  without  having  given  notice  of  the 
time,  place  and  terms  of  sale,  and  without  having  included 
the  value  of  the  real  estate  in  the  bond  given  by  them  when 
they  q^ualified,  the  conveyance  was  invalid  and  void.  It  is 
claimed,  too,  that  Wysor,  being  the  surviving  partner  of 
the  firm  of  Wysor  &  Jack,  was  a  trustee  of  the  partnership 
property,  under  a  duty  to  the  heirs  and  creditors,  and  that 
he  was,  therefore,  incompetent  to  purchase  and  receive  a 
conveyance  from  the  executors.  For  all  these  reasons,  it  is 
urged  that  the  conveyance  is  illegal  and  ought  to  be  set 
aside,  and  that  an  accounting  of  the  affairs  of  the  firm  of 
Wysor  &  Jack  should  be  had,  the  appellants  alleging  their 
readiness  to  pay  whatever  may  be  found  due  the  defendant 
Wysor. 

While  it  is  undoubtedly  true,  as  a  general  rule,  that  an 
action  to  compel  a  surviving  partner  to  account  can  only  be 
maintained  by  the  personal  representative  of  the  deceased 
partner,  yet  circumstances  may  appear  which  create  an  ex« 
ception  to  the  general  rule  and  make  it  proper  that  a  court 
of  equity  should  entertain  an  action  on  behalf  of  the  heirs. 
Where  it  is  shown  that  there  is  collusion  between  the  sur* 
viving  partner  and  the  executor,  the  latter  refusing  to  com- 
pel an  accounting  by  the  former,  or  where  thei*e  has  been 
such  dealing  between  the  two  as  renders  it  probable  that  the 
executor  will  not  make  a  bona  fide  effort  to  secure  an  ao- 
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countiDg^  or  other  like  circumstances  appear^  it  has  been 
held  that  the  heirs  may  maintain  the  action..  In  the  ab- 
sence of  special  circumstances,  heirs  have  no  locus  standi 
against  the  surviving  partner.  2  Lindley  Part.  494 ;  Har^ 
rison  v.  Righter,  3  Stock.  389 ;  Hyer  v.  Burdett,  1  Edw.  326. 
Assuming^  without  deciding,  that  the  facts  as  pleaded  in  the 
present  case  make  it  apparent  that  the  executors  have  placed 
themselves  in  such  an  attitude  towards  the  surviving  partner 
and  the  transaction  sought  to  be  set  aside,  as  to  bring  the 
case  within  the  exception,  it  becomes  pertinent  to  inquire 
whether  or  not  the  appellants  as  heirs  show  any  interest  in 
the  property  of  the  late  firm  of  Wysor  &  Jack  upon  which 
to  predicate  an  action. 

If  the  executors  had  no  power  under  the  will  to  sell  and 
convey,  or  the  surviving  partner  was  incompetent  to  pur- 
chase or  receive  a  conveyance,  or  if,  for  any  other  of  the 
reasons  urged,  the  transaction  between  the  executors  and  the 
surviving  partner  was  illegal,  and  the  conveyance  void,  then 
the  property  remained  in  the  possession  and  under  the  qual- 
ified ownership  of  the  surviving  partner,  unaffected  by  what 
transpired.  It  is  familiar  law,  that  a  surviving  partner  has 
the  right  to  the  control  and  possession  of  the  property  of  the 
firm,  and  that  he  may  dispose  of  it  in  order  to  adjust  the 
partnership  accounts,  and  is  only  liable  to  the  representa- 
tives of  the  deceased  partner  for  what  remains  in  his  hands 
after  the  partnership  affairs  are  settled  ;  and  there  is  nothing 
more  thoroughly  settled  in  the  law  of  partnership  than  that 
the  rights  of  the  heirs  of  a  deceased  partner  are  subject  to 
the  adjustment  of  all  claims  between  the  partners,  and  at- 
tach only  to  the  surplus  which  remains  when  the  partner- 
ship debts  are  all  paid,  and  the  affairs  of  the  firm  wound  up. 
Until  all  the  debts  are  paid  the  rights  of  the  heirs  do  not 
attach.  Orissom  v.  Moore,  106  Ind.  296,  and  cases  cited  ; 
Walling  v.  Burgess,  122  Ind.  299 ;  Deeter  v.  Sella^s,  102 
Ind.  458. 

The  heirs  of  a  deceased  partner  have  no  interest  as  such 
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in  the  property  of  the  firm,  their  only  remedy  is  to  compel 
the  surviving  partner  to  account  for  the  surplus  after  the 
settlement  of  all  the  partnership  liabilities,  and  ordinarily  a 
court  of  equity  will  not  entertain  jurisdiction  of  the  affairs 
of  a  partership  until  by  its  decree  a  final  adjustment  of  the 
business  can  be  effected.  Thompaon  v.  Lowey  111  Ind.  272, 
and  cases  cited ;  Scott  v.  Searlea,  13  Miss.  26 ;  lioasum  v. 
Sinker,  12  Cent.  L.  J.  202,  and  note.  Now  while  it  appears 
that  the  deceased  partner  was  indebted  to  the  firm,  and  that 
the  firm  was  indebted  on  partnership  account,  and  that  the 
surviving  partner  agreed,  in  consideration  of  the  convey- 
ance which  is  assailed,  to  pay  these  and  other  debts  for  which 
the  testator^s  estate  was  liable,  and  while  it  may  be  inferred 
from  the  facts  alleged  in  the  complaint  that  the  surviving 
partner  has  paid  all  the  debts  of  the  firm,  except  what  re- 
mains due  to  himself  on  the  partnership  account,  it  nowhere 
appears  but  that  the  entire  interest  of  the  deceased  partner 
would  be  absorbed  in  the  adjustment  of  the  partnership  ac* 
count  with  the  surviving  partner.  Having  averred  facts 
from  which  the  inference  arises  that  the  surviving  partner 
has  paid  all  the  partnership  debts,  and  that  the  estate  of  the 
deceased  partner  is  indebted  to  him,  it  is  essential  to  the 
right  of  the  heirs  to  call  him  to  account,  that  they  make  it 
appear  that  he  has  in  his  hands  partnership  property  in  ex- 
cess  of  the  amount  required  to  reimburse  himself.  The 
averments  in  the  complaint  wholly  fail  to  do  this,  and  the 
conclusion  is,  therefore,  unavoidable  that  the  complainants 
fail  to  show  such  an  interest  in  the  property  as  entitles  them 
to  invoke  the  aid  of  a  court  of  equity. 

This  conclusion  necessarily  follows  from  the  application 
of  the  rule  that  a  surviving  partner  is  entitled  to  the  custody 
and  management  of  the  assets,  unless  it  be  shown  that  he  is 
committing  waste  or  otherwise  mismanaging  the  affairs  of  the 
firm,  and  is  only  liable  to  the  heirs  or  representatives  of  the 
deceased  partner  for  what  remains  after  everything  is  settled 
up.    JRoys  V.  VilaSy  18  Wis.  179 ;  Shanks  v.  Klein,  13  Cent.  L. 
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J.  369 ;  Anderson  v.  Ackermarij  88  Ind.  481 ;  Gobble  v. 
Tomlinaon,  50  Ind.  650. 

If,  however,  it  were  conceded  that  it  appeared  that  the 
partnership  assets  exceeded  in  value  the  amount  necessary  to 
adjust  the  partnership  account,  it  would  by  no  means  follow 
that  the  appellants  could  maintain  this  action.  It  appears 
that  more  than  fourteen  years  before  the  commencement  of 
this  action  the  executors  of  the  deceased  partner  on  the  one 
hand,  acting  under  the  authority  conferred  by  the  will,  and 
the  surviving  partner  on  the  other,  consummated  a  final  set- 
tlement and  adjustment  of  the  partnership  account  of  Wysor 
&  Jack. 

The  powers  conferred  by  the  will  are  broad  and  comprehen- 
sive, and  include  the  power  to  settle,  adjust,  and  compromise 
all  debts  owing  by  the  testator,  and  to  make  settlements  with 
his  former  partners,  and  each  of  them  without  any  authority 
from  any  court,  and  to  sell  and  convey,  either  at  public  or 
private  sale,  with  or  without  appraisement,  any  or  all  of  the 
testator's  real  estate  on  such  t«rms  as  to  them  shall  seem 
best  in  order  to  pay  and  satisfy  debts  against  his  estate.  It 
thus  plainly  appears  that  it  was  the  purpose  of  the  testator 
to  invest  his  executors  with  power  to  make  compromises  and 
settlements  at  their  discretion,  and  to  sell  and  convey  his 
real  and  personal  estate  according  to  their  best  judgment. 

The  statute  in  force  at  the  time  the  sale  was  made  pro* 
vided,  in  effect,  that  where  lands  were  directed  to  be  sold 
by  a  will,  the  sale,  as  to  giving  notice,  conveying,  taking 
notes  and  mortgages,  return  and  confirmation,  should  be 
conducted  as  sales  by  an  administrator  for  the  payment  of 
debts,  "  unless  by  the  terms  of  the  will  different  directions 
are  given ;  but  no  petition,  or  notice  of  the  filing  thereof, 
shall  be  required."     2  R.  S.  1876,  p.  630. 

As  was  in  effect  said  in  Munson  v.  Cole,  98  Ind.  502,  the 
land  was  not  directed  to  be  sold  by  the  will ;  that  was  left 
to  the  discretion  of  the  executors.  But  if  it  had  been,  the 
executors  were  authorized  to  sell  at  their  own  discretion 
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upon  such  terms  as  they  might  think  best,  and  the  authority 
thus  conferred  necessarily  operated  as  **  different  directions '^ 
from  those  prescribed  by  the  statute.  The  conveyance  was 
not,  therefore,  invalid  because  the  terms  of  the  statute  were 
not  observed,  or  on  account  of  any  defect  in  the  power  of 
the  executors. 

This  brings  us  to  inquire  whether  the  surviving  partner 
occupied  such  a  relation  to  the  property  and  to  those  con- 
cerned as  to  disqualify  him  from  purchasing  the  interest  from 
the  executors  of  the  deceased  partner. 

It  is  not  to  be  doubted  that  a  surviving  partner  is  regarded 
as  a  trustee  primarily  for  the  creditors  of  the  firm,  and  sec- 
ondarily for  the  heirs  or  personal  representatives  of  the  de- 
ceased partner  in  all  that  remains,  or  fairly  ought  to  remain, 
after  adjusting  the  partnership  account.  Accordingly  it  has 
been  correctly  laid  down  that  ^^  The  surviving  partners  are 
held  strictly  as  trustees ;  and  their  conduct  in  discharging 
their  trust,  is  carefully  looked  after  by  courts  of  equity. 
Thus,  like  other  trustees,  they  can  not  sell  the  property  of 
the  firm  and  buy  it  themselves ;  nor,  as  the  converse  of  this, 
can  they  buy  from  themselves  property  for  the  firm.  Their 
trust  being  to  wind  up  the  concern,  their  powers  are  com- 
mensurate with  the  trust.  *  *  Their  trust  is  to  wind  up  the 
concern  in  the  best  manner  for  all  interested,  and,  therefore, 
without  unnecessary  delay.''  Parsons  Part.,  p.  442 ;  Case 
V.  Abeely  1  Paige,  393 ;  Sigoumey  v.  Munn,  7  Conn.  11 ;  Janes 
V.  Dexter,  130  Mass.  380  (39  Am.  Rep.  459). 

Being  in  a  sense  a  trustee,  the  surviving  partner  can  not, 
of  course,  speculate  upon  the  property  which  the  law  com- 
mits to  his  custody,  solely  for  his  own  advantage  in  disre- 
gard of  the  interest  of  his  cestuia  que  trust,  and  if  he  makes 
profits  out  of  the  trust  property,  in  the  course  of  the  ad- 
justment of  the  affairs  of  the  partnership,  he  is  held  to  ac- 
count to  those  interested  for  their  share.  He  can  not  pur- 
chase the  trust  property  from  himself,  no  matter  whether 
the  attempt  be  made  by  means  of  a  public  or  private  sale. 
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This  is  so,  not  only  because  his  duty  as  seller,  and  his  in- 
terest as  purchaser  are  in  irreconcilable  conflict,  but  for  the 
more  cogent  reason,  that  it  is  indispensable  to  every  legal 
contract  of  sale  and  purchase,  that  there  be  two  contracting 
parties  competent  to  enter  into  a  binding  engagement  with 
each  other.  Hence  an  attempt  by  a  trustee  who  holds  prop- 
erty in  trust,  whether  he  be  surviving  partner,  administra- 
tor, or  whatever  his  designation,  to  sell  the  trust  estate  to 
himself  is  everywhere  held  to  be  void.  Martin  v.  T^ynooop, 
12  Ind.  266 ;  Hunsucker  v.  Smith,  49  Ind.  114 ;  Murphy  v. 
Teter,  56  Ind.  545 ;  Rochester  v.  Levering,  104  Ind.  562 ; 
Nelson  v.  Hayner,  66  III.  487.  In  the  case  of  a  sale  thus 
made  or  attempted,  it  can  well  be  said,  it  is  of  no  avail  to 
show  that  the  trustee  acted  in  good  faith.  Such  transac- 
tions are  poisonous  in  their  tendencies,  and  violative  of  the 
principles  of  public  policy.  They  are  declared  void,  not  for 
the  purpose  of  affording  a  remedy  against  actual  mischief, 
but  to  prevent  the  possibility  of  wrong.  Potter  v.  Smith,  36 
Ind.  231 ;  Morgan  v.  Wattles,  69  Ind.  260.  These  princi- 
ples do  not  apply  or  control  in  the  case  of  a  sale  made  by 
the  personal  representative  of  a  deceased  partner  to  a  sur- 
viving partner.  No  good  reason  can  be  suggested  why  a 
surviving  partner  should  be  held  legally  incompetent  and 
absolutely  disqualified  from  becoming  the  purchaser  of  the 
interest  of  his  deceased  partner  in  the  partnership  business 
from  his  properly  authorized  legal  representative,  while  very 
many  reasons  occur  why  such  transactions,  fairly  entered 
into,  should  not  only  be  upheld,  but  encouraged.  In  addi- 
tion, the  adjudged  cases  firmly  support  the  right  to  make 
such  sales.  Brown  v.  Slee^  103  U.  S.  828 ;  Baird  v.  Baird, 
1  Dev.  &  Bat.  Eq.  524  (31  Am.  Dec.  399) ;  Chambers  v. 
Howell,  11  Beav.  6 ;  Roys  v.  Vila^,  sujyra. 

In  Kimball  v.  Lincoln,  99  111.  578,  after  reiterating  the 
rule  that  a  surviving  partner  could  not  become  a  purchaser 
of  the  firm  property  at  his  own  sale,  nor  from  a  co-trustee, 
the  Court  said :    ^'  But  the  reason  that  would  forbid  a  trans- 
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action  of  this  character  has  no  application  to  a  case  where  a 
surviving  partner  purchases  property  from  the  executor  or 
administrator  of  the  deceased  partner,  and  hence  the  rule 
which  would  govern  the  one  case  can  not  control  the  other." 
See  Ludlow  v.  Cooper,  4  Ohio  St.  1. 

It  has  thus  been  seen  that  the  executors  had  plenary  power 
to  make  settlement  of  the  partnership  account,  and  to  sell 
and  convey  the  real  and  personal  estate  of  the  testator  at 
their  discretion,  and  that  the  surviving  partner  was  com- 
petent to  negotiate  a  settlement  of  the  afiairs  of  the  firm,  and 
to  purchase  the  interest  of  his  deceased  partner.  It  is  con- 
tended, however,  that  the  power  which  the  will  conferred 
upon  the  executors  was  a  power  to  sell  the  real  or  personal 
estate  of  the  testator,  and  that  the  power  thus  conferred  was 
not  well  executed  by  the  conveyance  of  the  testator's  inter- 
est in  the  real  estate  of  the  firm,  in  consideration  of  the 
agreement  to  pay  debts,  as  already  indicated.  The  argument 
is  that  the  agreement  between  the  executors  and  the  surviv- 
ing partner  was  the  same  in  legal  effect  as  an  exchange  of 
property,  and  that  a  power  to  sell  does  not  authorize  an  ex- 
change. Russell  V.  Ruaselly  36  N.  T.  581 ;  Taylor  v.  OaUo- 
vsay^  1  Ohio,  232 ;  Ringgold  v.  Ringgoldy  1  Har.  &  Oill.  11 ; 
Krug  V.  Whiton,  15  Wis.  684;  aty  of  Qeveland  v.  State 
Bank,  etc.,  16  Ohio.  St.  236. 

Conceding  that  the  proposition  above  stated  is  correct  as 
a  general  rule,  it  can  not  be  made  available  in  the  appel- 
lants' behalf  for  two  reasons  :  (1)  The  power  conferred  upon 
the  executors  comprehended  much  more  than  a  mere  naked 
authority  to  sell  and  convey  the  testator's  real  estate.  They 
were  especially  invested  with  power  to  make  settlement  with 
the  partners  of  the  testator,  and  with  each  of  them,  of  all 
matters  pertaining  to  the  partnership  business,  and  to  adjust, 
settle  and  compromise  all  debts,  claims  or  demands  against 
the  estate  of  the  testator  according  to  their  best  judgment, 
and  in  addition  to  the  foregoing  power,  they  were  author- 
ized at  their  discretion  to  sell  and  convey  the  testator's  i^al 
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estate.  Regarding  the  partnership  assets^  although  consist- 
ing of  lands^  as  personalty,  the  power  conferred  by  the 
fourth  clause  of  the  will  to  make  settlement  of  the  partner- 
ship affairs  invested  the  executors  with  ample  authority  in 
case  it  became  expedient  or  necessary  in  the  course  of  the 
settlement  to  transfer  property  to  the  surviving  partner,  to 
make  such  transfer.     Ludlow  v.  Cooper ^  nupra. 

Moreover,  the  power  contained  in  the  fifth  clause  must  be 
construed  in  connection  with  the  duties  imposed  upon  the 
executors  by  the  fourth  clause  of  the  will.  It  will  be  ob- 
served that  the  executors  are  directed  to  sell  and  convey  so 
much  of  the  testator's  real  estate  as  they  shall  deem  neces- 
sary to  pay  and  satisfy  his  debts.  Construing  both  clauses 
of  the  will  together,  it  becomes  apparent  that  the  exec- 
utors had  authority  to  make  any  proper  settlement  which, 
in  their  discretion,  seemed  fit  and  best. 

(2).  A  settlement  and  final  accounting  with  the  surviving 
partner  of  the  partnership  matters  having  been  actually  con- 
summated by  the  executors,  who  were  duly  empowered  to 
that  end,  a  court  of  equity  will  not  disturb  the  settlement  so 
made  until  it  is  impeached  as  fraudulent,  or  unfair ;  or  un- 
less collusion  between  the  executors  and  surviving  partner 
is  shown.  Nothing  less  than  fraud  or  collusion  will  invali- 
date an  arrangement  between  an  executor  and  a  surviving 
partner,  whereby  the  latter  became  the  purchaser  of  the  de- 
ceased partner's  share.  Travis  v.  Milne,  9  Hare,  141 ;  Da- 
mes v.  DavieSy  2  Keen,  534;  Chambers  w,  Howelly  supra; 
Staintonv.  The  Carron  Co.,  18  Beav.  146;  Smith  v.  Everett, 
27  Beav.  446 ;  2  Lindley  Part.  (Rapalje's  Ed.)  487. 

As  has  been  seen,  there  is  no  pretence  of  any  fraud  or  col- 
lusion in  the  present  case. 

Finally,  after  the  settlement  and  accounting  between  the 
executors  and  the  surviving  partner  has  been  had,  and  the 
account  closed,  as  appears  to  have  been  the  fact  in  the  pres- 
ent case,  a  court  of  equity  will  not,  after  this  long  acquies- 
cence unexplained  by  circumstances,  decree  the  opening  up 
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of  the  acoonnt,  even  though  it  appeared  that  the  settlement 
had  been  irregularly  made. 

It  is  the  settled  doctrine  of  courts  of  equity  that  unex- 
plained delay  in  the  prosecution  of  a  right  until  it  becomes 
stale  constitutes  such  laches  as  forbid  the  interference  of 
the  court.  Smith  v.  Thompson,  7  Gratt.  112  (54  Am.  Dec. 
126,  and  note)  ;  Hotigh  v.  Goughlan,  41  III.  131 ;  2  Story  Eq. 
Jur.,  section  1620.  Here,  as  we  have  seen,  there  is  an  un- 
explained delay  of  fourteen  years.  The  statute  of  limita- 
tions would  have  barred  an  action  between  the  partners 
themselves,  in  case  the  settlement  had  been  made  by  them. 

After  this  lapse  of  time  a  presumption  of  innocence  and 
fair  dealing  arises,  and  removes  every  inference,  or  imputa- 
tion, of  bad  faith  from  the  transaction,  and  the  settlement 
must  repose  as  the  parties  made  it.  Prevost  v.  Oratz,  6 
Wheat.  481 ;  Rochester  v.  Levering,  supra. 

The  judgment  is  affirmed,  with  costs. 
Much  22, 1890. 


No.  15,476. 

QuiNN  V.  The  State. 

Irtoxicatikg  laq,voR.—Ind%otmenL—Sale  of  Less  than  a  Quart. ~ Where  the 
indictment  for  selling  without  a  license  charges  the  sale  by  the  defend- 
ant at  a  given  price  of  '*  one-half  pint  of  intoxicating  liquor,  the  same 
being  a  less  quantity  than  a  quart;  the  said  M.  Q.  (defendant)  not  be- 
ing then  and  there  licensed  according  to  law  to  sell  intoxicating  liquor 
in  less  quantity  than  a  quart  at  a  time/'  the  objection  that  the  sale  of 
a  less  quantity  than  a  quart  is  not  shown,  is  not  maintainable. 

Vkbdict. — AmendmenL — It  was  not  error  to  permit  the  jury  while  in  the 


W5   WO 

|180 5 

128     oO 
162    300 


60  SUPREME  COURT  OF  INDIANA, 

Qainn  v.  The  State. 

box,  and  before  their  discharge,  to  amend  their  yerdict  by  inserting  the 
word  "days"  after  the  word  "thirty." 

Chakoe  of  VKNUE.--CWmtna/  Gowes.— Discretion  o/  Trial  Cowi.— Supreme 
Court, — InUrference  hy, — Whether  a  change  of  venue  in  criminal  cases  shall 
be  granted  or  refused  is,  by  the  statute,  within  the  discretion  of  the 
trial  court.  If  the  Supreme  Court  can  interfere  at  all  in  such  cases  it 
is  only  where  there  is  a  clear  and  manifest  abuse  of  discretion. 

New  TriaIm — Newly-Diseovered  Evidence. — Affidavit. — Failure  to  Produce. — 
Where  the  affidavit  of  the  witness,  alleged  to  have  been  newly  discov- 
ered, is  not  produced,  the  defendant  is  not  entitled  to  a  new  trial  on  the 
ground  of  newly-discovered  evidence. 

Same. — Motion  for.— Prior  Bendiiion  of  Judgment — Since  the  statute  pro- 
vides that  a  motion  for  a  new  trial  may  be  filed  after  judgment,  the 
rendition  of  judgment  by  the  court  before  the  filing  of  the  motion  for  a 
new  trial  does  not  prejudice  the  rights  of  a  defendant. 

From  the  Hendricks  Circuit  Court. 

Jf.  W.  Hopkins  and  N.  B,  Jones,  for  appellant. 
L.  T.MieheneTf  Attorney  General,  and  /.  H.  O^lettf  for  the 
State. 

Elliott,  J. — The  indictment  charges  that  "  The  defend- 
ant unlawfully  sold  to  one  William  M.  Hankins,  at  and  for 
the  price  of  twenty-five  cents,  one-half  pint  of  intoxicating 
liquor,  the  same  being  a  less  quantity  than  a  quart ;  the  said 
Malachy  Quinn  not  being  then  and  there  licensed  according 
to  law  to  sell  intoxicating  liquor  in  less  quantity  than  a 
quart  at  a  time.'' 

The  argument  that  the  indictment-  is  bad  because,  as  coun- 
sel say,  it  does  not  show  that  the  appellant  sold  a  less  quan- 
tity of  intoxicating  liquor  than  a  quart,  is  entirely  destitute 
of  strength.  Mullen  v.  State,  96  Ind.  304 ;  Walter  v.  State, 
105  Ind.  589. 

The  refusal  of  the  court  to  grant  a  change  of  venue  can 
not  avail  the  appellant,  for  the  statute  commits  the  question 
of  whether  a  change  shall  be  granted  or  refused,  in  criminal 
cases,  to  the  discretion  of  the  trial  court.  If  this  Court  can 
interfere  at  all  in  such  cases  it  is  only  where  there  is  a  clear 
and  manifest  abuse  of  discretion,  and  there  was  certainly  no 
abuse  of  discretion  in  this  instance. 
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While  the  jary  were  in  the  box^  and  before  their  discharge, 
they  were  permitted  to  insert  in  their  verdict  the  word  ^^days" 
after  the  word  '^  thirty.'^  In  this  there  was  no  error.  The 
defect  was  apparent  on  the  face  of  the  verdict,  and  was  of  a 
character  which  may  be  amended  before  the  discharge  of  the 
jury.  The  body  of  the  verdict  expressed  the  intention  of 
the  jury  to  punish  the  defendant  by  imprisonment,  and  by 
inserting  the  word  ^^  days ''  an  apparent  omission  was  sup- 
plied, and  the  minimum  punishment  inflicted.  The  appel- 
lant was  not  prejudiced,  for  the  verdict,  as  amended,  in- 
flicted the  shortest  period  of  imprisonment  for  which  the  law 
provides. 

The  showing  in  support  of  the  motion  for  a  new  trial, 
upon  the  ground  of  newly-discovered  evidence,  did  not  en- 
title the  appellant  to  a  new  trial.  This  we  say,  because  the 
aflBdavit  of  the  witness,  alleged  to  have  been  newly  discov- 
ered, was  not  produced.  It  is  well  settled  that  the  affidavit 
of  the  witness,  which  the  party  alleges  he  has  discovered, 
must  be  filed.  This  question  was  expressly  decided  in  the 
case  of  Shipman  v.  State,  38  Ind.  549,  and  there  are  many 
other  decisions  to  the  same  efiect.  The  case  referred  to  also 
decides  that  the  fact  that  the  accused  is  in  custody  does  not 
chanj]:e  the  rule. 

The  statute  provides  that  a  motion  for  a  new  trial  may  be 
filed  after  judgment,  and  the  fact  that  the  court  rendered 
judgment  before  the  filing  of  the  motion  for  a  new  trial,  did 
not  prejudice  the  right  of  the  appellant.  Calvert  v.  ^a^, 
91  Ind.  473.  He  was  allowed  an  opportunity  to  file  the 
motion,  and  he  did  file  it. 

There  is  no  constitutional  provision  requiring  that  a  per- 
son against  whom  a  verdict  of  guilty  is  returned  shall  have 
a  right  to  interpose  a  motion  for  a  new  trial,  and  at  common 
law  the  defendant  had  no  right  to  file  such  a  motion.  The 
right  is  given  by  statute,  and,  under  our  present  statute,  the 
defendant  may  file  his  motion  at  any  time  during  the  term, 
and,  certainly,  the  court  is  not  bound  to  delay  the  judgment 
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until  the  last  daj  of  the  term.  As  the  statate  regulates  the 
prooednre,  and  as  it  does  not  provide  that  the  defendant 
shall  have  a  right  to  interpose  a  motion  for  a  new  trial  be- 
fore judgment,  it  is  qnite  clear  that  the  court  maj,  if  it 
deems  proper,  at  once  pronounce  judgment  upon  the  verdict. 
It  is  within  the  discretion  of  the  trial  court  to  delay  the 
final  judgment  until  after  the  filing  of  the  motion  for  the 
new  trial,  but  there  is  no  rule  of  law  requiring  it  to  do  so. 

Judgment  affirmed. 

Filed  Maich  22, 1890. 


No.  14,005. 

De  Hayek  v.  Musselman  et  al. 

KoBlOAOB. — ForeeUmire  cf. — (hndwiveneu  cf  Judgment — Faihure  €f  Parfif  to 
Appear. — Sheriff^ $  CertifioaU. —  Volwdary  Trantfer  cf, — PeMHon, — Certain 
real  estate  owned  by  A.  was  mortgaged  by  him  to  B.,  guardian,  and 
thereafter  A.  conyejed  to  C.  one- half  of  the  mortgaged  premises,  and 
subsequently  conveyed  the  remainder  to  D.,  subject  to  one-half  of  said 
mortgage.  Afterwards  A.  paid  off  one-half  of  said  mortgage  indebted- 
ness, but  no  release  was  entered  of  any  portion  of  said  mortgage.  The 
mortgage  was  foreclosed,  C.  and  all  persons  interested  being  made  par- 
ties defendant.  C,  relying  as  it  is  alleged  upon  her  warranty  deed,  and 
on  the  belief  that  her  portion  of  the  real  estate  was  released  from  the 
lien  of  said  mortgage,  did  not  enter  an  appearance.  Judgment  was 
rendered  on  the  mortgage  note  for  the  balance  due,  and  a  decree  of  fore- 
closure entered  against  G.  and  the  other  defendants,  and  the  whole  tract 
ordered  to  be  sold.  The  mortgagee  was  the  purchaser  at  sheriff's  sale, 
and  thereafter  he  assigned  one-half  of  the  sheriff's  certificate  to  A.'s 
wife  and  one-half  to  his  ward,  and  they  obtained  from  the  sheriff  at  the 
expiration  of  the  year  of  redemption  each  a  deed  for  an  undivided  one- 
half  of  said  real  estate. 

JETeU,  that  C.  was  bound  by  the  judgment  in  the  foreclosure  proceeding, 
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and  coald  not  maintain  an  action  to  enjoin  the  sale  of  said  real  estate 
in  a  partition  suit  instituted  hy  the  holders  of  the  sheriff's  deed. 

HM,  also,  that  the  transfer  of  one-half  of  the  sheriff's  certificate  to  A.'s 
wife  was  a  voluntary  transfer,  under  the  facts  of  the  case,  without  any 
consideration,  but  that  C  could  not  question  such  transfer. 

QAME.—FoTedoture  Prooeedxag. — Failure  of  Pdrty  U>  Asaeti  Rights. — DefaulL 
— JudgmerU, — Where  one  is  made  a  party  to  a  foreclosure  proceeding, 
and  has  knowledge  of  facts  that  would  protect  her  rights  in  said  action^ 
and  fails  to  appear  and  assert  her  rights,  but  suffers  default,  she  is 
bound  by  the  judgment  rendered  in  the  foreclosure  proceeding. 

Dked. — Oovenanis  of  Warranty. — Htuband  and  Wife. — After- Acquired  Title, — 
Where  real  estate  is  owned  by  the  husband,  and  he  and  his  wife  join  in 
a  warranty  deed  to  the  same,  the  husband  is  liable  on  the  covenants  of 
warranty,  and  if  he  afterwards  acquire  a  title  to  said  real  estate,  it  will 
enure  to  the  benefit  of  hb  grantee.  The  wife,  however,  is  not  bound  by 
said  covenants,  and  if  she  afterwards  acquire  title  to  said  real  estate  it 
does  not  enure  to  the  benefit  of  the  husband's  grantee. 

From  the  Miami  Circuit  Court. 

H.  J.  Shirk,  J.  Mitchell,  L.  Walker  and  W.  B.  McGlintie, 
for  appellant. 

J.  Farrar,  W.  C.  Farrar,  J.  M.  Brown  and  N.  M.  Ardrim, 
for  appellees. 

Olds,  J. — This  was  an  action  to  enjoin  the  sale  of  certain 
real  estate  described  in  the  complaint  by  appellee  James  M. 
Brown^  as  com missioner^  appointed  by  the  court^  in  an  action 
in  partition,  wherein  Abraham  Musselman^by  Jacob  Myers, 
his  guardian,  was  plaintiff,  and  Mary  A.  Musselman  was  de- 
fendant, and  to  quiet  the  plaintiff ^s  title  to  said  real  estate. 

The  complaint  is  in  three  paragraphs.  The  first  and  sec- 
ond are  substantially  the  same,  and  allege,  that,  on  April 
12th,  1879,  the  appellee  Samuel  Musselman  was  the  owner 
in  fee  in  his  own  right  of  certain  real  estate  in  Miami  county, 
Indiana,  describing  it,  on  which  was  situate  a  flouring-mill 
run  by  water  power ;  that  on  said  date  he  executed  a  mort- 
gage thereon  to  the  appellee  Jacob  Myers,  guardian  of  Abra- 
ham Musselman,  a  minor,  to  secure  the  payment  of  $2,366, 
due  in  two  years,  with  interest,  which  mortgage  was  duly 
recorded  ;  that,  on  March  28th,  1882,  and  before  payment 
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of  any  part  of  said  mortgage^  said  Samuel  Musselman  and 
his  wife^  Mary  A.  Musselman^  conveyed  the  undivided  one- 
half  of  said  real  estate  to  the  appellant  by  warranty  deed ; 
that  the  purchase-money  has  been  fully  paid. 

The  second  paragraph  alleges  that  the  principal  part  of  the 
purchase-money  was  paid  by  the  conveyance  of  land  owned 
by  appellant  in  Pulaski  county^  which  was  at  the  request  of 
Samuel  conveyed  to  Mary  A.^  his  wife ;  that^  on  October 
12th^  1882,  said  Samuel  and  wife  conveyed  the  remaining 
one-half  of  said  real  estate  to  one  William  Nice^  subject  to 
one-half  of  said  mortgage ;  that  afterwards,  and  prior  to 
November  6th,  1883,  said  Samuel  paid  to  said  Myers,  guar- 
dian, one-half  of  said  mortgage  debt,  intending  thereby  to 
pay  the  portion  not  assumed  by  said  Nice,  and  to  release  ap- 
pellant's one-half  of  said  real  estate  from  the  lien  thereof; 
that  Myers  gave  credit  on  the  mortgage  for  the  amount  paid, 
but  entered  no  release  of  any  portion  of  the  mortgage ;  that 
afterwards  Myers  commenced  suit  on  the  note  and  mortgage, 
making  defendants  thereto  said  Samuel  Musselman  and 
Mary  A.  Musselman,  his  wife,  Nice  and  the  appellant ;  that 
appellant,  relying  on  the  warranty,  and  on  information  as  to 
the  payment  of  one-half  of  the  mortgage,  made  no  appear- 
ance to  the  action,  and  on  November  5th,  1883,  judgment 
was  taken  on  said  note  against  said  Samuel  and  wife,  and  a  de- 
cree of  foreclosure  against  all  of  the  defendants,  and  an  order 
for  the  sale  of  the  real  estate ;  that  under  said  decree  the 
whole  of  said  premises  was  sold  December  15th,  1883,  to 
said  Myers,  guardian,  for  the  sum  of  $1,368.40,  and  a  sheriff's 
certificate  issued  to  him ;  that  afterwards  said  Myers,  in  con- 
sideration of  the  money  theretofore  paid  by  said  Samuel,  and 
on  no  other  consideration,  and  at  said  Samuel's  request,  as- 
signed the  undivided  one-half  of  said  certificate  to  said  Mary 
A.  Musselman,  and  that  said  Mary.  A.  furnished  no.  part  of 
said  consideration ;  that  the  assignment  was  so  procured  by 
said  Samuel  with  the  fraudulent  intent  to  deprive  appellant 
of  title  to  said  real  estate ;  that  said  Myers  assigned  the  re- 
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mainder  of  the  certificate  to  his  ward,  Abraham  Musselman, 
and  that  at  the  expiration  of  the  year  said  Mary  A.  and 
Abraham  demanded  and  obtained  of  the  sheriff  each  a  deed 
for  an  undivided  one-half  of  said  real  estate ;  that  after- 
wards said  Abraham,  by  his  guardian,  brought  suit  for  parti- 
tion thereof  against  said  Mary  A.,  the  parties  to  such  suit  well 
knowing  that  the  principal  value  of  said  property  consisted 
in  the  mill  situated  thereon ;  that  it  could  not  be  divided, 
and  must  of  necessity  be  sold;  that,  on  January  6th,  1885, 
the  appellee  Brown  was  appointed  commissioner  to  sell  the 
real  estate  and  divide  the  proceeds  between  the  parties ;  that 
Samuel  Musselman  is  wholly  insolvent. 

The  second  paragraph  alleges  his  insolvency  ever  since  the 
payment  of  the  one-half  of  the  mortgage. 

Each  paragraph  avers  that  Brown  is  proceeding  to  sell,  and 
unless  restrained  will  sell,  and  do  great  and  irreparable  in- 
jury to  appellant.  Prayer  that  Brown  be  restrained  from 
selling,  that  appellant's  title  be  quieted,  and  appellees  be  en- 
joined from  asserting  title. 

The  court  sustained  appellees'  demurrers  to  each  para- 
graph, to  which  rulings  appellant  excepted,  and  assigns  such 
rulings  as  error. 

These  paragraphs  show  that  Samuel  Musselman  owned 
the  real  estate ;  that  he  mortgaged  it  and  then  sold  and  con- 
veyed by  warranty  deed  one-half  to  appellant,  and  after- 
wards sold  and  conveyed  the  remaining  one-half  to  Nice, 
subject  to  the  one-half  of  the  mortgage ;  then  Samuel,  the 
grantor,  paid  one-half  of  the  mortgage  debt,  which  was  a  lien 
on  appellant's  half  of  the  land.  The  mortgagee  then  brought 
suit  to  foreclose  the  mortgage,  making  all  of  the  parties  de- 
fendants, and  the  appellant  suffered  a  default.  At  the  time 
of  the  foreclosure  proceedings,  appellant  knew  all  the  facts. 
She  could  have  protected  her  rights  in  that  action  and  re- 
quired the  one-half  of  the  real  estate  sold  to  Nice  to  be  first 
sold  to  satisfy  the  balance  of  the  mortgage  debt,  but  she 
Vol..  123.— 5 
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failed  to  do  so^  and  the  whole  tract  was  ordered  sold^  and 
she  waived  her  right  to  have  the  portion  sold  to  Nice  first 
sold  and  the  proceeds  applied  to  the  payment  of  the  debt. 

The  land  was  sold  on  the  decree  of  foreclosure,  and  the 
mortgagee  became  the  purchaser  and  received  a  certificate 
which  entitled  him  to  a  deed  for  the  whole  land  if  not  re- 
deemed within  one  year.  He  assigned  one-half  of  the  cer- 
tificate of  purchase  to  Mary  A.,  wife  of  Samuel  Musselman. 
It  is  alleged  that  this  assignment  was  made  at  the  request  of 
Samuel,  and  for  the  consideration  paid  by  him  in  payment 
of  one-half  of  the  mortgage,  but  according  to  the  facts 
pleaded,  this  was  no  consideration  at  all.  It  is  alleged  that 
Samuel  paid  one-half  of  the  mortgage  debt  to  the  mort- 
gagee, and  this  payment  satisfied  the  one-half  of  the  mort- 
gage, and  that  ended  its  purpose.  It  could  not  afterwards 
be  made  the  basis  or  consideration  for  a  sale  and  transfer  of 
one-half  of  the  mortgaged  premises  after  the  mortgage  had 
been  foreclosed  for  the  remainder  due  on  the  mortgage  and 
a  sale  on  the  decree  of  foreclosure,  so  that  the  assignment 
of  a  one-half  interest  in  the  certificate  of  purchase  was 
simply  a  voluntary  conveyance  without  any  consideration 
whatever.  The  mortgagee,  the  guardian  of  Abraham,  held 
the  mortgage  executed  by  Samuel  Musselman  and  wife  for 
$2,366,  the  property  of  his  ward,  one-half  the  amount  was 
paid  to  him,  he  then  foreclosed  the  mortgage  for  the  balance, 
making  all  necessary  parties,  and  obtained  a  judgment  and 
decree  of  foreclosure,  sold  the  land  on  the  decree  and  pur- 
chased the  land  and  took  a  certificate.  He  was  under  no  obli- 
gation to  make  an  assignment  of  one-half  of  the  certificate 
to  any  person,  he  held  it  as  the  property  of  his  ward,  nor 
could  the  money  paid  to  him  in  satisfaction  of  one-half  of 
the  mortgage  debt  be  made  the  basis  of  a  consideration  for 
such  transfer.  In  so  far  as  this  appellant  is  concerned,  that 
transfer  of  one-half  of  the  certificate  was  a  voluntary  trans- 
fer without  any  consideration,  a  mere  gift  to  her  by  the 
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guardian.     The  transfer  might,  possibly,  be  questioned  by 
the  ward,  but  not  by  the  appellant. 

The  appellant  received  a  warranty  deed  from  Samuel  Mus- 
selman, his  wife  joining,  for  the  land  purchased.  Mussel- 
man  owned  the  land  at  the  time  of  the  conveyance.  Mus- 
selman is  liable  on  the  covenants  of  warranty,  and  if  he 
afterwards  acquired  a  title  it  would  enure  to  the  benefit  of 
his  grantee,  the  appellant,  bat  it  is  not  contended,  and  can 
not  be,  that  Mary  A.,  the  wife  of  Samuel,  was  bound  by  the 
covenants  of  warranty  in  a  deed  conveying  her  husband's 
land,  and  the  title  afterwards  obtained  by  her  does  not  enure 
to  the  benefit  of  her  husband's  grantee. 

The  judgment  in  the  foreclosure  case  fixed  the  rights  of 
the  parties  to  it.  It  determined  the  amount  due  the  plain- 
tiff^, Myers,  as  guardian  of  his  ward,  on  the  mortgage,  and 
that  the  whole  land  was  subject  to  sale  for  its  payment,  and 
the  appellant  is  bound  by  that  judgment. 

The  first  and  second  paragraphs  of  the  complaint  are  bad, 
and  the  court  properly  sustained  a  demurrer  thereto. 

The  third  paragraph  is  not  materially  different  from  the 
other  two.  It  alleges  the  same  facts.  It  charges  a  con- 
spiracy and  fraud,  but  it  appears  that  all  the  facts  were 
known  to  the  appellant  at  the  time  of  the  pendency  of  the 
action  for  foreclosure,  and  that  she  relied  on  her  warranty 
and  did  not  appear  and  suffered  default,  and  that  at  the  time 
of  the  foreclosure  the  said  Samuel  was  the  owner  and  in 
possession  of  property  of  the  value  of  $20,000,  which  he 
has  since  put  beyond  the  reach  of  creditors.  There  are  no 
facts  alleged  which  change  it  materially  from  the  other  par- 
agraphs. 

There  is  no  error  in  the  record. 
•  Judgment  affirmed,  with  costs. 

Filed  April  1, 1890. 
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Real  'EffrATR.—Oontraei  to  Convey  in  Connderation  of  Care  and  Support.— 
Sjfecific  Peiformanoe. — ^An  execatorj  agreement  to  conyey  real  estate  in 
consideration  of  support  and  maintenance  to  be  famished,  or  of  personal 
services  to  be  performed,  will  not  be  specifically  enforced.  The  agreement 
most  have  been  executed  at  least  so  far  that  a  refusal  would  operate  as 
a  fraud  upon  the  party  who  has  performed  his  part,  and  place  him  in  a 
situation  in  which  he  could  not  oe  comnensated  in  damages. 

Sake. — PoueesUm. — Where  such  a  contract  is  established  by  competent 
evidence,  and  has  been  withdrawn  from  the  operation  of  the  statute  by 
possession  taken  thereunder,  and  by  fair  and  complete  performance  on 
the  one  hand,  a  decree  for  specific  performance  may  be  had  in  favor 
of  the  party  who  has  taken  possession  and  fully  performed  his  part  in 
reliance  on  the  contract. 

Same. — Beneficiary, — Coniraei, —  Performance, —  Frond, — Where  it  appears 
that  the  contract  was  fully  and  fairly  performed,  to  the  entire  satisfaction 
of  the  beneficiary,  it  is  too  late,  in  the  absence  of  any  showing  that  the 
latter  was  overreached,  or  unfairly  dealt  with,  for  his  heirs  or  personal 
representatives  to  insist  that  the  contract  was  uncertain  and  indefinite, 
or  that  it  was  of  a  class  which,  while  remaining  executory,  will  not  be 
specifically  enforced. 

Same. — Conveyance, — Bepudiaiiion. —  Demand, — Where  a  party  who  has  cov- 
enanted to  convey  real  estate  repudiates,  or  denies,  the  contract,  de- 
mand for  a  conveyance  is  not  a  condition  precedent  to  an  enforcement 
of  the  specific  performance  of  such  contract. 

From  the  Noble  Circuit  Court. 

T.  Jf.  Eells  and  H,  O.  Zimmerman,  for  appellants. 
U.  P.  Barr  and  X.  W.  Wetker,  for  appellee. 

Mitchell^  C.  J. — This  was  an  action  by  Cynthia  A.  Hile 
against  Albert  J.  Denlar,  as  administrator  of  the  estate  of 
Peter  Fuller,  deceased,  and  certain  others,  who  it  is  alleged 
are  the  heirs  at  law  of  the  decedent. 

The  purpose  of  the  suit  was  to  enforce  the  specific  per- 
formance of  a  contract  relating  to  certain  real  estate,  and  to 
quiet  the  title  to  the  land  in  the  plaintiff. 
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The  sole  question  for  decision  involves  the  correctness  of 
the  ruling  of  the  court  in  overruling  a  demurrer  to  the 
complaint.  The  facts  set  forth  therein  are  in  substance  as 
follows :  In  November,  1884,  Peter  Fuller,  who  was  the 
owner  of  a  certain  described  tract  of  real  estate  in  Noble 
county,  entered  into  an  agreement  with  the  plaintiff,  his 
daughter,  with  whom  he  was  then  living,  to  the  effect  that  in 
consideration  of  an  agreement  on  her  part  to  care  for,  board, 
clothe  and  maintain  him  during  the  period  of  his  natural 
life,  he  agreed  to  convey  to  her  by  deed  the  real  estate  then 
owned  by  him  as  above,  and,  also,  transfer  to  her  certain  de- 
scribed personal  property.  It  is  averred  that  in  pursuance 
of  the  contract  so  entered  into,  the  decedent  transferred  to 
the  plaintiff  the  personal  property  mentioned,  and  also  put 
her  in  possession  of  the  real  estate,  which  she  accepted  and 
took  possession  of  under  the  contract,  and  which  she  con- 
tinued to  hold  at  the  commencement  of  this  suit.  It  is  al- 
leged, further,  that  Peter  Fuller  died  on  the  13th  day  of 
June,  1885,  and  that  the  plaintiff  had  fully  performed  her 
part  of  the  contract,  but  that  the  decedent,  although  willing 
to  do  so,  and  recognizing  the  plaintiff  ^s  right  thereto,  had, 
shortly  after  the  making  of  the  above  contract,  become  un- 
able by  reason  of  sickness  to  execute  a  deed  to  her  for  the 
real  estate  which  he  agreed  to  convey. 

The  plaintiff  averred  that  by  reason  of  the  foregoing  facts 
she  has  become  the  equitable  owner  of  the  real  estate  de- 
scribed, but  she  alleges  that  the  administrator  of  the  estate 
of  Peter  Fuller  has  filed  a  petition  in  the  proper  court  pray- 
ing for  an  order  to  sell  the  above  described  real  estate  of 
which  she  is  in  possession,  in  order  to  make  assets  for  the 
estate,  claiming  that  Peter  Fuller  died  the  owner  of  the  land, 
and  that  the  other  defendants  are  claiming  title  to  the  land 
as  heirs  of  the  decedent.  The  plaintiff  prayed  that  the  ad- 
ministrator be  enjoined  from  selling  the  lands,  that  her  title 
thereto  be  quieted,  and  that  a  commissioner  be  appointed  to 
convey  the  land  to  her. 
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On  the  appellants'  behalf  it  is  contended  that  the  facts 
stated  in  the  complaint  do  not  warrant  a  decree  for  specific 
performance,  and  that  the  plaintiff  was  not  therefore  entitled 
to  a  judgment  quieting  her  title. 

It  is  abundantly  settled  that  an  executory  agreement  to 
convey  real  estate  in  consideration  of  support  and  mainte- 
nance to  be  furnished,  or  of  personal  services  to  be  performed, 
will  not  be  specifically  enforced  by  a  court  of  chancery. 
Ikerd  V.  Beavers,  106  Ind.  483,  and  cases  cited ;  Lindsay  v. 
Glass,  119  Ind.  301 ;   Wollensak  v.  Briggs,  119  111.  453. 

The  agreement  must  have  been  executed,  at  least  so  far 
that  a  refusal  would  operate  as  a  fraud  upon  the  party  who 
has  performed  his  part,  and  place  him  in  a  situation  in  which 
he  could  not  be  compensated  in  damages.  Wright  v.  Pucket, 
22  Gratt.  370 ;  Eyre  v.  Eyre,  19  N.  J.  Eq.  102. 

Where,  however,  such  a  contract  is  established  by  compe- 
tent evidence,  and  has  been  withdrawn  from  the  operation 
of  the  statute  by  possession  taken  thereunder,  and  by  fair 
and  complete  performance  on  the  one  hand,  a  decree  for  spe- 
cific performance  may  be  had  in  favor  of  the  party  who  has 
taken  possession  and  fully  performed  his  part  in  reliance  on 
the  contract.  Bums  v.  FoXy  113  Ind.  205;  Oatsinger  v. 
Ballard,  115  Ind.  93  (96)  ;  Wallace  v.  Long,  106  Ind.  522, 
and  cases  cited  ;  Mauck  v.  Melton,  64  Ind.  414.  Accepting 
the  averments  in  the  complaint  as  true,  it  follows  that 
the  contract  was  fully  and  fairly  performed  to  the  entire  sat- 
isfaction of  the  beneficiary.  This  being  so,  it  is  now  too 
late,  in  the  absence  of  any  showing  that  the  latter  was  over- 
reached, or  unfairly  dealt  with,  for  his  heirs  and  personal 
represehtatives  to  insist  that  the  contract  was  uncertain  and 
indefinite,  or  that  it  was  of  a  class  which,  while  remaining 
executory,  will  not  be  specifically  enforced.  28  Cent.  Law 
Jour.  316.  It  is  said,  moreover,  that  the  complaint  is  in- 
sufficient because  it  is  not  averred  therein  that  a  demand  had 
been  made  for  a  deed  before  the  institution  of  the  suit. 

It  has  often  been  held  that  before  a  party  can  enforce  the 
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specific  performaDce  of  a  contract  to  convey  real  estate  he 
must  have  made  a  demand  for  a  conveyance,  or  a  sufficient 
excuse  must  appear  for  not  having  made  a  demand  before 
bringing  suit.  Bums  v.  Fox^  supra,  and  cases  cited.  Where, 
however,  it  appears  that  the  party  who  has  covenanted  to 
make  the  conveyance  has  repudiated,  or  denies,  the  contract, 
or  has  put  himself  in  such  an  attitude  that  a  demand  would 
be  unavailing,  the  law  will  not  exact  the  mere  idle  ceremony. 
Gutsinger  v.  Ballard,  supra. 

In  the  present  case  it  appears,  from  the  complaint,  that, 
regardless  of  the  possession  and  claim  of  the  plaintiff  below, 
the  administrator  had  filed  a  petition  to  sell  the  land  as  the 
property  of  the  decedent,  and  asserted  that  the  latter  was  the 
owner  thereof  when  he  died  ;  and  it  also  appears  that  the 
other  defendants  were  asserting  title  thereto  as  the  heirs  of 
the  decedent.  These  averments  show  affirmatively  that  a 
demand  for  a  conveyance  would  have  availed  nothing. 
They  show,  in  effect,  that  the  heirs  and  personal  representa- 
tives of  the  decedent  either  denied  or  repudiated  the  con- 
tract, and  they  are,  hence,  sufficient  to  show  an  excuse  for 
not  making  a  demand. 

There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

FUed  April  1, 1890. 
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Gbesley  V.  The  State,  ex  bel.  Neibeiter. 

BikflTABDT. — Judgment  of  Dianitaad. — f^vd  in  I\veuring. — Future  iVoseeit- 
fion. — Where  a  defendant  in  a  bastardj  proceeding,  controlled  and  car- 
ried on  bj  himself,  the  State  not  being  made  a  party,  by  means  of  a 
fraud  practiced  upon  the  relatriz,  a  weak-minded  person,  and  upon  the 
court,  procures  an  admission  that  provision  for  the  maintenance  of  the 
child  has  been  made,  a  judgment  of  dbmissal  thereupon  entered  is  a 
mere  nullity,  and  is  not  a  bar  to  a  future  prosecution. 

Aboument  of  Counssu  —  InUrrogaioriea  to  Jury,  — Diaeutrion  of. — It  is 
proper  for  counsel  in  argument  to  comment  upon  an  interrogatory  which 
it  is  proposed  to  propound  to  the  jury,  and  to  array  the  evidence  which 
bears  upon  it. 

From  the  Allen  Circuit  Court. 

0.  N.  Heaton  and  W.  P.  Breen^  for  appellant. 

J.  M.  Robinson^  Prosecuting  Attorney,  for  appellee. 

Elliott,  J. — The  appellant  was  prosecuted  under  the 
statute  regulating  proceedings  in  bastardy  cases,  and  a  judg- 
ment was  rendered  against  him. 

In  answer  to  the  affidavit  filed  by  the  prosecution,  the  ap- 
pellant pleaded  that,  in  November,  1888,  the  relatrix  filed 
an  affidavit  before  a  justice  of  the  peace  charging  him  with 
being  the  father  of  the  bastard  child  of  which  she  was  then 
pregnant ;  that  a  trial  was  had ;  that  subsequently  the  re- 
latrix admitted,  and  caused  to  be  entered  in  open  court  an 
admission,  that  provision  for  the  maintenance  of  the  child 
had  been  made  to  her  satisfaction,  and  signed  the  entry  of 
such  admission  in  open  court,  and  that  the  relatrix  was  then 
over  twenty-one  years  of  age.  The  proceedings  were  dis- 
missed, and  an  entry  of  dismissal  was  made  upon  the  record 
by  the  justice  of  the  peace.  To  this  answer  the  State  replied 
that  the  proceedings  mentioned  in  the  answer  were  fraudn- 
lent,  and  were  carried  on  and  controlled  by  the  appellant, 
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and  that  the  State  was  not  a  party  ;  that  the  prosecuting  at- 
torney was  not  notified  of  the  proceeding,  and  knew  nothing 
of  it ;  that  the  relatrix  is  a  deaf  mate,  and  has  been  so  since 
her  birth  ;  that  she  did  not  know  at  the  time  she  made  the 
admission  what  it  was,  bat  relied  upon  the  representation  of 
the  appellant  that  it  was  part  of  a  marriage  ceremony ;  that 
the  appellant  employed  the  attorney  who  conducted  such  pro- 
ceedings, and  that  the  relatrix  was  of  weak  intellect  and 
ignorant  of  all  such  matters. 

The  reply  shows  very  clearly  that  the  dismissal  was  pro- 
cured by  means  of  an  atrocious  fraud  practiced  by  the  ap- 
pellant. He  not  only  practiced  a  fraud  upon  an  unfortunate 
woman,  weak  in  intellect  and  deprived  of  the  power  of  hear- 
ing and  of  speech,  but  he  also  practiced  a  fraud  upon  the 
court.  He  controlled  a  proceeding  conducted  ostensibly  in 
behalf  of  the  State,  but  in  fact  managed  and  conducted  by 
him  throughout  so  that  he  was  at  once  the  plaintiff  and  the 
defendant,  although  nominally  only  the  defendant.  A  judg- 
ment so  obtained  can  not  have  the  slightest  strength  when 
attacked  in  a  proper  method.  The  only  possible  question 
here  is  whether  the  fraud  in  securing  the  judgment  of  dis- 
missal relied  on  in  the  answer  can  be  made  available  in  any 
other  mode  than  by  a  direct  attack  upon  the  judgment. 

So  far  as  concerns  the  question  of  compromise,  there  can 
be  no  doubt  that  the  facts  stated  in  the  reply  completely  and 
effectually  invalidate  it,  for,  as  every  lawyer  knows,  fraud 
vitiates  everything.  If  the  transaction  is  secure  it  must  be 
for  the  reason  that  the  judgment  of  dismissal  gives  it  a 
sanctity  that  protects  it  from  collateral  attack. 

It  is  difficult  to  conceive  how  a  judgment  obtained  at  the 
instigation  of  the  defendant  in  a  proceeding  managed  and 
controlled  from  firat  to  last  by  him,  can  be  anything  else 
than  a  mere  nullity  as  against  the  State.  The  State  knows 
nothing  of  such  a  proceeding,  takes  no  part  in  it,  and  the 
whole  thing  is  the  work  of  the  defendant.  There  is,  there- 
fore, no  reason  why  he  should  receive  the  slightest  benefit 
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from  his  own  fraud,  or  why  it  should  be  permitted  to  impose 
any  duty  upon  the  State.  Mr.  Bishop,  after  a  careful  re- 
view of  the  authorities,  declares  that  a  criminal  prosecution 
instigated  and  controlled  by  the  defendant  is  a  nullity  to 
which  the  State  need  give  no  heed.  1  Bishop  Crim.  Law^ 
section  1010.  In  Staie  v.  Ghreen,  16  Iowa,  239,  the  court  said 
that  the  State  might  treat  the  proceeding  '^  as  a  mere  faroe.'' 
Our  own  cases  have  declared  that  the  proceeding  is  a  nullity, 
entitled  to  no  respect.  Watkins  v.  Stale,  68  Ind.  427  ;  Hoi- 
loran  v.  State,  80  Ind.  586.  It  is  settled  law,  both  in  crim- 
inal and  civil  jurisprudence,  that  a  judgment  in  form  eflfect- 
ive,  but,  in  fact,  a  nullity,  may  be  utterly  disregarded.  Curtis 
v.  Oooding,  99  Ind.  45 ;  StaU  Bank  v.  Abbott,  20  Wis.  599 ; 
Strang  v.  Beaeh,  11  Ohio  St.  283. 

If  this  were  an  ordinary  civil  action  concerning  purely 
private  rights  there  might  be  more  difficulty  in  deciding  the 
questions  involved,  but  it  is  not  strictly  such  an  action,  for 
the  State,  as  the  public  representative,  has  rights  which  the 
relatrix  can  not  waive.  Holderman  v.  Thompson,  105  Ind. 
112.  The  theory  of  the  law  is,  that  the  State  prosecutes  the 
proceeding  in  order  to  obtain  money  for  the  support  of  the 
illegitimate  child.  Ex  parte  Haase,  50  Ind.  149.  The  State 
and  not  the  relatrix  is  the  plaintiff,  and  no  other  party  can 
properly  prosecute.  Dibble  v.  State,  ex  reL,  48  Ind.  470 ; 
State,  ex  reL,  v.  Smith,  55  Ind.  385.  As  the  State  only  can 
be  the  plaintiff,  it  would  seem  to  follow  that  the  proceeding 
to  which  the  State  is  not  a  party  is  utterly  void.  The  prin- 
ciple which  underlies  the  rule  that  prevails  in  criminal  pros- 
ecutions applies  to  a  prosecution  in  bastardy  cases,  and,  tested 
by  that  rule,  the  reply  is  good. 

The  failure  of  the  justice  of  the  peace  to  name  the  State 
does  not  invalidate  the  proceedings,  but  that  consideration 
does  not  affect  the  question  here  presented,  for  the  State  was 
in  no  sense  a  party,  as  the  defendant  began  the  proceeding 
and  controlled  it  to  the  end.     He  was  the  only  real  party. 
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aod  all  that  he  did  was  in  fraud  of  the  State^  of  the  relatrix 
and  of  the  court. 

Counsel  for  the  appellant  are  in  error  in  assuming,  as  they 
do,  that  a  judgment  obtained  by  the  defendant  against  him- 
self in  a  proceeding  to  which  his  adversary  was  not  a  party, 
is  a  bar ;  to  make  good  the  assumption  that  such  a  judgment 
is  a  bar,  it  must,  at  least,  appear  that  there  was  some  other 
party  in  court  than  the  nominal  defendant.  Brown  v.  Grove, 
116  Ind.  84;  Pressley  v.  HatTison,  102  Ind.  14. 

It  is  proper  for  counsel,  in  argument,  to  comment  upon 
an  interrogatory  which  it  is  proposed  to  propound  to  the  jury, 
and  to  array  the  evidence  which  bears  upon  it. 

Judgment  affirmed. 

Filed  April  1, 1890. 


No.  13,919. 

Fralich,  Administrator,  v.  Moore  et  al. 

New  Tbial. — As  of  Right. — Proceedings  to  Sell  Real  Estate  of  DeeedenL — Sec- 
tion 1064,  B.  S.  1881,  providing  for  a  new  trial  as  of  right  does  not  ap- 
ply to  proceedings  by  an  administrator  to  sell  the  real  estate  of  a  de- 
cedent for  the  payment  of  debts. 

Admikistrator. — Real  Estate. — Sale.— -An  administrator  is  not  entitled  to 
an  order  for  the  sale  of  an  amount  of  real  estate  in  excess  of  what  is 
necessary  to  pay  the  debts  of  the  decedent. 

From  the  Hancock  Circuit  Court. 

G.  G.  OffuU,  for  appellant. 

-D.  8.  Gooding  and  if.  jB.  Gooding,  for  appellees. 

Olds^  J. — This  is  an  application  by  the  appellant,  as  ad- 
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ministrator,  to  sell  the  real  estate  alleged  in  the  petition  to 
have  been  owned  by  the  decedent  at  the  time  of  his  death, 
to  pay  the  debts  of  the  estate.  The  appellees  are  made  par- 
ties defendant. 

The  appellee  Sarah  A.  Moore,  the  widow  of  the  decedent, 
filed  a  separate  answer,  in  two  paragraphs.  The  first  was  a 
general  denial.  The  second  alleges  that  before,  and  at  the 
time  of,  the  death  of  the  said  William  A.  Moore,  he  and  the 
said  Sarah  A.  Moore  were  husband  and  wife,  and  as  such  hus- 
band and  wife  were  the  owners  in  entirety  in  fee  simple  of  all 
of  the  real  estate  described  in  the  petition ;  to  which  second 
paragraph  of  answer  plaintifi^  replied  by  general  denial. 

The  cause  was  submitted  to  the  court  for  trial,  and  the 
court,  after  hearing  the  evidence,  found  for  the  plaintiff,  the 
appellant,  as  to  -f^  part  of  the  land.  The  land  was  duly 
appraised ;  the  appellant  filed  his  bond,  and  the  court  or- 
dered said  real  estate  sold.  In  the  petition  the  indebtedness 
of  the  estate  is  alleged  to  be  |255.22,  and  the  real  estate  or- 
dered sold  for  the  payment  of  the  debts  was  appraised  at 
$480. 

After  the  rendition  of  the  judgment  ordering  the  sale  of 
the  real  estate,  the  appellant  filed  his  motion  for  new  trial, 
as  a  matter  of  right,  also  filed  a  proper  bond.  The  court 
overruled  his  motion  and  the  appellant  excepted  and  prose* 
cutes  this  appeal,  assigning  the  overruling  of  his  motion  for 
new  trial  as  error. 

The  question  presented  is  whether  or  not  the  appellant  is 
entitled  to  a  new  trial,  as  of  right,  under  section  1064,  B.  8. 
1881. 

The  sale  of  real  estate  by  an  administrator  is  authorized 
by  the  statute  providing  for  the  settlement  of  decedents'  es- 
tates, and  it  is,  in  its  nature,  a  special  proceeding  under  a 
special  act  pointing  out  the  manner  in  which  such  applica- 
tion shall  be  made  and  prosecuted ;  who  shall  be  made  de- 
fendants ;  what  facts  shall  be  stated  in  the  petition,  and 
what  questions  may  be  tried  and  determined ;  and  no  pro- 
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vision  is  made  whereby  a  new  trial  shall  be  granted  as  a  mat- 
ter of  right,  and  we  are  of  opinion  that  section  1064  of  the 
code  does  not  apply. 

The  case  of  Liggett  v.  Hinkley,  120  Ind.  387,  involves 
the  right  to  a  new  trial  under  said  section,  in  an  action  by  a 
creditor  to  set  aside  a  fraudulent  conveyance,  and  in  that  case 
the  Court  say  :  ^^  The  only  question  involved  in  this  appeal 
is  the  propriety  of  the  ruling  of  the  court  in  refusing  the  de- 
fendants a  new  trial  as  a  matter  of  right,  they  having  made 
due  application  therefor  in  the  manner  prescribed  by  the  stat- 
ute. The  plaintiff  asserted  no  claim  of  title  or  right  to  the 
possession  of  the  land.  The  action  was  by  a  creditor,  who 
asserted  that  his  debtor  was  the  real  owner,  and  that  the  title 
to  the  land  had  been  fraudulently  taken  in  the  name  of  an- 
other, who  held  it  in  trust  for  the  creditors  of  one  of  the 
defendants.  In  such  an  action  the  losing  party  is  not  enti- 
tled to  a  new  trial  as  a  matter  of  right,  because  the  title  only 
comes  in  question  collaterally  and  as  a  mere  incident.''  See 
Miller  v.  City  of  Indianapolis,  post,  p.  196.  The  same 
question  is  presented  here.  The  administrator  asserts  no  title 
in  himself.  He  asserts  that  the  decedent  owned  the  land,  and 
that  it  is  subject  to  the  payment  of  his  debts. 

It  has  also  been  held  by  this  Court  that  a  new  trial  will 
not  be  granted  as  a  matter  of  right  in  actions  for  specific 
performance  and  to  compel  a  conveyance  of  land,  nor  in  or- 
dinary partition  proceedings.  Benn^r  v.  Benner,  10  Ind.  256 ; 
Walker  v.  Cox,  25  Ind.  271 ;  Cooler  v.  Boston,  89  Ind.  185; 
Hammann  v.  Mink,  99  Ind.  279 ;  TruiU  v.  TruiU,  37  Ind. 
614 ;  Shular  v.  Shular,  56  Ind.  30. 

The  purpose  of  the  law  is  to  afford  a  speedy  method  for  the 
settlement  of  estates,  which  is  inconsistent  with  the  theory 
that  section  1064  should  apply  to  proceedings  to  sell  real 
estate  of  a  decedent  for  the  payment  of  debts,  and  allow  any 
contestant  a  right  to  take  a  new  trial  within  one  year  from 
the  rendition  of  the  judgment.  In  this  case  there  was  a 
finding  in  favor  of  the  appellant  as  to  a  portion  of  the  real 


78  SUPREME  COURT  OF  INDIANA, 

Bom  V.  The  First  National  Bank  of  Indianapolis. 

estate^  amounting  in  value  to  more  than  the  indebtedness^ 
and  the  finding  is  silent  as  to  the  ownership  of  the  remainder^ 
and  so  far  as  the  administrator  is  concerned^  he  has  no  right 
to  an  order  for  the  sale  of  an  amount  in  excess  of  the  nec- 
essary amount  to  pay  the  debts  of  the  decedent. 

There  was  no  error  in  overruling  the  appellant's  motion 
for  a  new  trial. 

Judgment  affirmed^  with  costs. 

FUed  April  2, 1890. 


No.  14,102. 

BoBN  V.  The  Fibst  National  Bane  of  Indianapolis. 

Check. — OeriifioaUon  qf  by  Holder, — BeUaae  of  Drawer,— The  drawer  of  a 
check  ii  released  if  the  holder,  instead  of  presenting  it  for  payment 
himself,  procures  it  to  be  certified  by  the  bank  upon  which  it  is  drawn. 
By  his  own  act  he  makes  the  bank  his  debtor,  and  releases  the  drawer 
of  the  check. 

Same. — Oertifiealion  of  B^ore  Delivery. —  What  ii  iS^^.— Where  a  check 
is  certified  before  delivery  it  operates  in  favdr  of  third  parties  simply 
as  an  assurance  that  it  is  genuine,  and  will  be  paid.  The  bank  that 
certifies  it  becomes  bound,  bat  beyond  this  nothing  is  added  to  the  legal 
force  or  efiect  of  the  instrument. 

Same. — Certified —  Acceptor  of, —  What  he  is  Bound  to  Do. — Solvency  of  Bank 
—  Who  Takes  Risk  of, — A  party  who  accepts  a  certified  check,  in  the 
usual  course  of  business,  is  not  bound  to  take  the  risk  of  the  solv- 
ency of  the  bank  upon  which  it  is  drawn.  He  is  bound  to  do  only 
what  the  law  requires,  and  that  is  to  promptly  and  seasonably  present  the 
check  for  payment.  The  party  who  selects  for  himself  the  bank  which 
he  will  trust  with  his  money  assumes  the  risk  of  its  solvency 

Same. — Acceptance  of. — Certified  Check  Not  Payment  vrilhout  Special  Agree- 
mefU.— In  accepting  a  check  instead  of  money  the  creditor  dispenses 
with   the  necessity  of  payment  in  the  legal  mode,  and  the  reason- 
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able  implication  is  that  the  check  shall  be  a  payment  only  in  the  event 
that  it  is  honored  on  presentation.  A  certified  check  can  not  take  the 
place  of  money  without  an  express  agreement  to  that  efiect,  and,  therefore, 
can  not,  by  its  own  intrinsic  force,  operate  as  payment.  To  make  it  a 
payment  something  mast  be  added,  and  that  something  must  be  an 
agreement,  express  or  implied,  that  it  shall  be  regarded  as  money,  the 
legal  medium  of  payment. 
Same. — Certificaiion, —  What  it  Meana, — The  certification  of  a  check  simply 
means  that  the  bank  upon  which  it  is  drawn  will  honor  it,  and 
there  is  no  reason  for  implying  that  one  who  receives  it  in  the  usual 
course  of  business  does  so  upon  the  faith  that  the  certification  implies 
that  the  bank  is  both  willing  and  able  to  pay  it. 

From  the  MarioD  Superior  Court. 

J.  E.  McDonald,  J.  M.  Butler,  A.  H.  Snow,  J.  M.  Butler^ 
Jr.,  J.  A.  Pritchard  and  H.  T.  lyncher,  for  appellant. 
R.  Hill,  for  appellee. 

Elliott,  J. — On  the  30th  day  of  January,  1 886,  the  appel- 
lant was  indebted  to  the  appellee^  and,  after  twelve  o'clock, 
noon,  of  that  day,  he  delivered  to  it  a  certified  check  drawn 
by  him  on  Bitzinger's  bank,  in  which  bank  he  then  had 
money  on  deposit.  The  banks  of  the  city  of  Indianapolis 
had  a  long  established  rule  requiring  all  checks  presented 
after  twelve  o'clock,  noon,  to  be  certified  by  the  bank  upon 
which  they  were  drawn,  and  it  was  the  well-known  custom 
of  such  banks  to  immediately  charge  the  checks  certified  by 
them  against  the  depositor.  This  was  done  in  this  instance, 
and  the  amount  of  the  check  was  set  aside  for  the  purpose  of 
paying  it.  Ritzinger's  Bank  suspended  payment,  and  made 
a  voluntary  assignment  for  the  benefit  of  creditors  prior  to 
the  business  hours  of  the  first  day  after  the  check  was  deliv- 
ered to  the  appellee. 

We  agree  with  the  appellant's  counsel  that  the  drawer  of 
a  check  is  released  if  the  holder,  instead  of  presenting  it  for 
payment  himself,  procures  it  to  be  certified  by  the  bank 
upon  which  it  is  drawn.  If  the  holder  elects  to  procure  the 
certification  of  the  check,  it  becomes,  in  his  hands,  substan- 
tially a  certificate  of  deposit.     By  his  own  act  he  makes  the 


80  SUPREME  COURT  OP  INDIANA, 

Bom  V.  The  First  National  Bank  of  Indianapolis. 

bank  his  debtor^  and  releases  the  drawer  of  the  check.  The 
reason  for  this  rule  is^  that  the  moment  the  check  is  certified 
the  funds  cease  to  be  under  the  control  of  the  original  de- 
positor and  pass  under  the  control  of  the  person  who  pro- 
cures the  certification  of  the  check  drawn  in  his  favor.  First 
NaVl  Bank  v.  Leach,  52  N.  Y.  350  ;  Thomson  v.  Bank,  etc., 
82  N.  Y.  1 ;  Oirard  Bank  v.  Bank  of  Penn  Tp.,  39  Pa.  St.  92 ; 
Freund  v.  Importers,  etc.,  Bank,  76  N.  Y.  352.  It  is  true  that 
the  bank  by  which  the  check  is  certified  becomes  bound  for 
its  payment^  and  that  it  can  not  defeat  the  right  of  the 
holder  upon  the  ground  that  the  drawer  has  no  funds  on  de- 
posit. Espy  V.  Bank  of  Cincinnati,  18  Wall.  604.  But  it 
is  very  clear  that  the  authorities  to  which  we  have  referred 
do  not  directly  rule  this  case,  for  here  the  holder  did  not 
procure  the  certification  of  the  check ;  all  that  it  did  was  to 
accept  the  check  in  the  ordinary  course  of  business.  Nor 
do  we  regard  this  case  as  within  the  sweep  of  the  reasoning 
of  the  courts  in  the  cases  to  which  reference  has  been  made. 
Here  the  holder  accepted  the  check  as  it  was  offered,  and  did 
nothing  to  make  the  drawee  its  debtor.  The  principle  which 
gives  force  and  strength  to  the  decisions  referred  to,  fails 
entirely  where  there  is  no  act  done  by  the  holder  of  the 
check  save  that  of  receiving  it  in  the  form  in  which  it  is 
presented^  for  the  element  which  sustains  those  decisions  is^ 
that  the  holder  by  procuring  the  certification  of  the  check 
after  he  becomes  the  owner,  voluntarily  makes  the  bank 
upon  which  it  is  drawn  his  debtor,  thus  releasing  the  drawer* 
It  is,  in  such  a  case,  the  holder's  own  act  that  changes  the 
relation  and  situation  of  the  parties. 

The  certification  of  a  check  does  not  completely  change  its 
character ;  on  the  contrary,  it  changes  it  only  in  one  partic- 
ular, although  the  change,  it  is  true,  does  produce  a  differ- 
ence in  the  relation  of  the  original  parties,  inasmuch  as  the 
drawee  ceases  to  be  the  debtor  of  the  drawer  for  the  amount 
represented  by  the  check.  But  this  is  the  extent  of  the 
change  in  the  situation  of  the  respective  parties  in  all  cases 


NOVEMBER  TERM,  1889.  81 

Bom  V.  The  First  National  Bank  of  Indianapolis. 

where  the  certification  is  not  procured  by  the  holder  of  the 
check  after  it  passes  into  his  hands.  It  remains  an  order  for 
the  payment  of  money^  and  the  certification,  when  made  be- 
fore delivery,  operates  in  favor  of  third  parties  simply  as  an 
assurance  that  it  is  genuine,  and  will  be  paid.  The  bank  that 
certifies  it  becomes  bound,  but,  beyond  this,  nothing  is  added 
to  the  legal  force  or  effect  of  the  instrument,  except,  as  we 
have  said,  in  cases  where  the  holder  himself  procures  its 
certification. 

The  party  who  accepts  a  certified  check  in  the  usual  course 
of  business  is  not  bound  to  take  the  risk  of  the  solvency  of 
the  bank  upon  which  it  is  drawn.  He  is  bound  only  to  do 
what  the  law  requires,  and  that  is  to  promptly  and  season- 
ably present  the  check  for  payment.  A  party  to  whom  a 
debt  is  owing  has  a  right  to  demand  payment  of  his  claim  in 
money,  for,  in  the  absence  of  an  express  agreement,  pay- 
ment can  only  be  made  in  money.  Ha/ncook  v.  Yadeny  121 
Ind.  366.  In  accepting  a  check  instead  of  money,  the  cred- 
itor dispenses  with  the  necessity  of  payment  in  the  legal 
mode,  and  the  reasonable  implication  is  that  the  check  shall 
be  a  payment  only  in  the  event  that  it  is  honored  on  presen- 
tation. To  hold  otherwise  would,  as  the  Supreme  Court  of 
the  United  States  has  suggested,  seriously  interfere  with 
commercial  and  financial  transactions,  and  break  down  an 
established  system.  Merchardtf  Bank  v.  State  Bank^  10  Wall. 
604.  Nor  is  there  any  rule  of  law  which  requires  it  to  be 
so  held ;  the  analogies  are,  indeed,  the  other  way,  for,  as  only 
money  is  payment  where  there  is  no  express  agreement,  there 
is  no  sufficient  reason  for  inferring  that  an  order  for  money, 
although  accepted,  is  money,  or  has  the  same  effect  as  money. 

A  bank  upon  which  a  check  is  drawn  is  not  liable  upon 
the  check  unless  it  is  certified  as  good.  Harriaon  v.  Wright, 
100  Ind.  515.  The  certification  fixes  the  liability  of  the 
bank,  but  it  does  no  more.  It  does  not  change  the  situation 
of  the  party  who  takes  the  check,  nor  does  it  make  the  check 
Vol.  123.— 6 
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money.  As  it  is  not  money^  but  is  simply  an  accepted  order 
for  money,  it  does  nbt,  of  its  own  force  and  vigor,  operate  as 
money.  It  can  not  take  the  place  of  money  without  an  ex- 
press agreement  to  that  effect,  and,  therefore,  can  not  by  its 
own  intrinsic  force  operate  as  payment.  To  make  it  a  pay- 
ment something  must  be  added,  and  that  something  must  be 
an  agreement,  express  or  implied,  that  it  shall  be  regarded  as 
money,  the  legal  medium  of  payment. 

The  obvious  purpose  of  certifying  checks  is  to  assure  the 
persons  to  whom  they  are  offered  that  they  are  genuine,  and 
will  be  paid ;  not  that  the  bank  that  certifies  them  is  sol- 
vent. There  is  nothing  in  the  nature  of  the  transaction  that 
suggests,  in  the  faintest  degree,  that  certification  is  evidence 
of  the  solvency  and  ability  of  the  drawee.  It  is  perfectly  clear 
that  the  certification  of  a  check  means  simply  that  the  bank 
upon  which  it  is  drawn  will  honor  it,  and  there  is  no  reason 
for  implying  that  one  who  receives  it  in  the  usual  course  of 
business  does  so  upon  the  faith  that  the  certification  implies 
that  the  bank  is  both  willing  and  able  to  pay  it.  The  certi- 
fication is  not  intended  to  convey  information  as  to  the  sol- 
vency of  the  bank ;  none  of  the  parties  can  be  regarded  as 
giving  it  that  force  ;  and,  if  not,  then  it  can  not  be  inferred 
that  any  of  them  agreed  that  the  certification  of  the  qheck 
impressed  it  with  the  character  of  money.  We  suppose  that 
no  one  who  accepts  a  certified  check  gives  a  thought  to  the 
question  of  the  solvency  of  the  bank  upon  which  it  is  drawn 
other  than  such  as  he  would  give  if  there  were  no  certification ; 
for  it  would  be  unnatural  and  unreasonable  to  do  so,  inas- 
much as  the  certification  is,  in  terms  and  in  implication,  no 
more  than  an  agreement  that  the  check  will  be  paid  on  pres- 
entation. It  neither  represents  nor  touches  the  question 
of  the  solvency  of  the  bank  upon  which  it  is  drawn.  There 
is,  therefore,  no  just  reason  for  concluding  that  the  party  who 
takes  a  certified  check  in  the  ordinary  course  of  business  as- 
sumes the  risk  of  the  solvency  of  the  bank  chosen  by  the 
drawer  of  the  check  as  his  place  of  deposit.    The  fair  and 
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reasonable  implication  is  that  the  party  who  selects  for  him- 
self the  bank  which  he  will  trust  with  his  money  assumes 
the  risk  of  its  solvency. 

The  certification  of  a  check  is  not  intended  to  convey  to 
the  person  to  whom  it  is  offered  an  assurance  that  the  bank 
upon  which  it  is  drawn  is  solvent,  for  there  is  nothing  in  the 
nature  of  the  transaction,  nor  in  the  form  of  the  contract, 
which  authorizes  the  inference  that  any  of  the  parties  ex- 
pected, or  intended,  that  it  should  have  that  effect.  It  can 
not,  therefore,  be  implied  that  the  acceptance  of  the  check 
by  the  creditor,  ipso  facto,  released  the  drawer,  and  im- 
posed upon  the  creditor  the  risk  of  the  solvency  of  the 
bank  by  which  the  check  was  certified. 

It  is,  and  long  has  been,  settled  law  that  an  ordinary  check 
does  not  constitute  payment.  This  doctrine  is  so  well  settled 
that  it  is  unnecessary  to  refer  to  the  authorities.  Accepting, 
as  we  must,  this  rule  as  obligatory,  we  can  not  conclude  that  a 
certified  check  constitutes  payment,  unless  we  assume  that  the 
certification  makes  it  the  equivalent  of  money  as  a  medium 
of  payment.  But  neither  in  principle  nor  authority  is  there 
to  be  found  warrant  for  this  assumption,  for,  as  we  have 
seen,  the  nature  of  a  check  is  not  chauged  by  certification, 
except  in  the  one  particular  already  indicated.  As  there  is 
no  other  change,  it  is  logically  impossible  that  the  effect  of 
that  change  can  make  the  check  the  equivalent  of  money. 

From  whatever  point  of  view  the  question  is  examined  it 
appears  clear  that  there  is  no  release  of  the  drawer  of  the 
check,  unless  there  is  either  an  express  or  an  implied  agree- 
ment to  that  effect. 

There  is  scant  authority  upon  the  direct  question.  The 
reason  for  this  barrenness  is,  that  the  use  of  certified  checks 
is  of  modem  origin.  But,  scarce  as  the  authorities  are,  our 
conclusion  that  a  certified  check  does  not  of  its  own  force  and 
vigor  operate  as  a  payment,  is  not  without  support  from  the 
decided  cases.  In  Bickford  v.  First  Naei  Bank,  42  111.  238, 
it  was  expressly  decided  that  a  certified  check  does  not  con* 
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stitute  payment.  To  the  same  effect  are  the  decisions  in 
R(yimd8  v.  SmUJi,  42  111.  245 ;  Broion  v.  Leekie,  43  111.  497 ; 
Mutual  NaPl  Bank  v.  Rotgey  28  La.  Ann.  933 ;  Andrews  v. 
Oerman  NaPl  Bank,  9  Heisk.  211  (24  Am.  R.  300).  The 
question  received  consideration  in  the  recent  case  of  Larsen 
V.  Breene,  12  Col.  480^  and  it  was  held  that  a  certified 
check  was  not  a  payment.  This  general  doctrine  is  asserted 
by  Mr.  Tiedeman^  who  says :  ''And  the  same  rule  applies, 
although  the  check  had  been  certified  before  its  delivery  to 
the  payee  or  holder ;  the  certification  only  having  the  effect 
in  that  case  of  increasing  its  currency  by  adding  the  liability 
of  the  bank  to  that  of  the  drawer.^'  Tiedeman  Com.  Paper, 
section  456. 

There  was  no  substitution  of  one  debtor  for  another^  in 
this  instance,  and  the  contention  of  appellant's  counsel  that 
there  was  a  novation  can  not  prevail.  The  delivery  of  the 
check  was  simply  a  conditional  payment.  The  release  of 
the  original  debtor  was  dependent  upon  the  condition  that 
the  check  should  be  honored  on  presentation.  He  still  re- 
mained the  debtor,  for  he  was  bound  for  the  debt  as  long  as 
the  check  remained  unpaid.    dUver  v.  Marks,  122  Ind.  654. 

Judgment  affirmed. 

FUed  AprU  2, 189Q. 
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No.  16,116. 

Deitz  v.  The  State. 

GiUMiirAii  Law. — IndidmenL — JVanaeHpL — Chrand  Jury, —  VarianeeinName 
<if  Foreman  tf, — iVetmnptumc — Where  the  name  of  Thomas  Bellows  ap- 
pears on  the  indictment  as  the  foreman  of  the  grand  jary  returning 
the  same,  while  the  transcript  recites  that  George  Bellows  acted  as  snch 
foreman,  it  mast  be  presumed  that  he  whose  name  appears  on  the  in- 
dictment, was  the  duly  appointed  foreman,  and  that  the  recital  to  the 
contrary  in  the  transcript  is  a  mistake  of  the  clerk.  It  must  be  also 
presumed  that  the  judge  whose  duty  it  was  to  inspect  the  indictment, 
knew  who  the  foreman  of  the  grand  jury  was  at  the  time  the  indict- 
ment was  returned. 

Same. — ModA  (^  ComiiiiUing  Oramd  Jury, — D^eet  in  IndietmeiU  as  to. — Mutt 
be  Bm»ed  by  Flea, —  When  Flea  must  he  Filed. — A  defect  in  an  indictment 
which  relates  to  the  mode  of  constituting  the  grand  jury,  and  which 
does  not  appear  upon  the  record,  can  only  be  raised  by  plea,  and  that 
plea  must  be  filed  before  entering  a  plea  of  not  guilty. 

From  the  Clark  Circuit  Coart. 

F,  B.  Bv/rhe^  for  appellant. 

L.  T.  Jfichener,  Attorney  General,  6.  H.  Voight,  Prose- 
cuting Attorney,  and  J.  H,  GilleUy  for  the  State. 

Mitchell,  C.  J. — The  appellant  was  convicted  upon  an 
indictment  in  which  he  was  charged  with  having  unlawfully 
given  away  intoxicating  liquor,  to  a  person  named,  to  be 
drank  as  a  beverage  on  Sunday. 

The  point  is  made  that  the  judgment  is  a  nullity,  because 
it  appears  from  the  record  that  George  Bellows  was  appointed 
foreman  of  the  grand  jury  at  the  term  of  the  Clark  Circuit 
Court  at  which  the  indictment  was  returned,  while  the  in- 
dictment upon  which  the  appellant  was  tried  is  endorsed  by 
Thomas  Bellows  as  foreman.  Section  1670,  R.  S.  1881,  pro- 
vides that  ''As  soon  as  the  grand  jury  has  returned  an  in- 
dictment into  court,  the  judge  must  examine  it ;  and  if  the 
foreman  have  neglected  to  indorse  it  'A  true  bill,^  with  his 
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name  signed  thereto^  *  *  the  court  must  cause  the 
foreman  to  indorse  it    *     *     in  the  presence  of  the  jury." 

We  must  presume  that  Thomas  Bellows,  whose  name  ap- 
pears on  the  indictment,  was  the  duly  appointed  foreman, 
and  that  the  recital  in  the  transcript  that  George  Bellows  was 
appointed  foreman  was  a  mistake  of  the  clerk. 

We  must  presume  that  the  judge  whose  duty  it  was  to  in- 
spect the  indictment  knew  who  the  foreman  of  the  grand  jury 
was  at  the  time  the  indictment  was  returned.  Buell  v. 
8taU,12  Ind.  523;  Brooster  v.  State,  15  Ind.  190;  Mountjay 
V.  StaU,  78  Ind.  172. 

Moreover,  the  question  could  not  properly  be  raised  by  a 
motion  for  a  new  trial.  A  defect  in  an  indictment  which 
relates  to  the  mode  of  constituting  the  grand  jury,  and  which 
does  not  appear  upon  the  record,  can  only  be  raised  by  plea, 
and  that  must  be  filed  before  entering  a  plea  of  not  guilty. 
Oooperv.  State,  120  Ind.  377. 

There  is  no  bill  of  exceptions  purporting  to  contain  the 
evidence,  and  accordingly  what  is  said  upon  the  propriety 
of  the  conviction  in  that  regard  can  not  be  considered. 

The  judgment  is  affirmed,  with  coste. 

Fikd  April  2, 1890. 


No.  14,105. 

}^  ^  Gruhl  V,  Gruhl. 
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149   467  DivoBCE. — Brdiminary  Hearing.— AUowance  to  Wife, — DisereHan  of  Court. — 

Appeal.. — Under  section  1042,  R.  S.  1881,  the  nisi  priw  court  has  discre- 
tionary power,  in  an  action  for  divorce,  to  make  an  order  requiring  the 
hasband  to  pay  into  court  a  sum  of  money  for  the  wife's  use,  and  with 
which  to  employ  attorneys  to  prosecute  her  action.  From  such  an  or- 
der an  appeal  may  be  taken ;  but  an  order  so  made  will  not  be  re- 
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versed  unless  it  is  made  to  appear  that  the  court  has  abused  its  dis- 
cretion. 

Same. —  WiJ€%  Mental  Condition, — Character  of  Charges  in  Complaii/U. — Not  to 
be  Considered  on  I^^iminary  Hearing, — Where  the  court,  after  making 
an  allowance  as  provided  for  in  section  1042,  R.  S.  1881,  grants  a  re- 
hearing, and  on  the  rehearing  affidavits  are  introduced  to  show  that 
the  wife  was  a  monomaniac,  and  that  the  charges  in  her  complaint  were 
altogether  creatures  of  her  disordered  imagination,  the  questions  as  to 
the  wife's  mental  condition  and  as  to  the  truth  or  falsity  of  the  charges 
in  her  complaint,  were  questions  for  the  final  hearing,  and  not  to  be 
considered  in  passing  upon  the  preliminary  motion.  If  proper  to  be  con- 
sidered in  determining  the  preliminary  motion,  they  could  only  be  con- 
sidered in  determining  the  amount  of  the  allowance  to  be  made  by  the 
order. 

Same. — Sqtarale  Property  of  Wife,—  When  Allowance  Should  be  Made  Notwith- 
standing.— Where  the  husband,  on  a  preliminary  hearing  for  an  allow- 
ance, charges  that  the  wife  is  a  person  of  unsound  mind,  the  fact  that 
she  has  separate  property  and  that  he  tenders  his  consent  to  join  with 
her  in  mortgaging  or  transferring  said  property  to  raise  money  with 
which  to  enable  her  to  prosecute  her  divorce  case,  is  not  sufficient  to 
justify  the  court  in  refusing  to  make  such  allowance. 

From  the  Bartholomew  Circuit  Court. 

8.  Stansifer,  0.  8.  Baker  and  8,  L.  Hitchcock,  for  appellant. 
C  J.  Kollmeyer  and  J.  G.  Orr,  for  appellee. 

Berkshire,  J. — This  is  an  appeal  from  an  interlocutory 
order  made  by  the  court  below. 

The  appellee  brought  an  action  of  divorce  against  the  ap- 
pellant, and  upon  her  application  the  court  made  an  order 
requiring  the  appellant  to  pay  into  court  for  the  appellee's 
use,  and  with  which  to  employ  attorneys  to  prosecute  her 
said  action,  the  sum  of  $100. 

Afterwards,  upon  an  additional  showing  made  by  the  ap- 
pellant, the  allowance  was  reduced  one-half. 

Section  1042,  R.  S.  1881,  gives  to  the  court  discretionary 
power  to  make  such  orders  and  allowances  as  the  one  ap- 
pealed from,  and  from  such  an  order  there  exists  the  right  of 
appeal;  but  an  order  so  made  will  not  be  reversed  unless  it 
is  made  to  appear  that  the  court  has  abused  its  discretion. 

Upon  the  showing  which  preceded  the  original  order  made 
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by  the  court,  the  allowance  which  the  court  made  was  a  very 
reasonable  one.  After  having  made  the  order  we  do  not 
think  the  court  was  required  to  grant  a  rehearing  to  either 
party. 

Upon  the  issue  made  by  the  motion  the  parties  were  given 
their  day  in  court,  and  when  the  order  was  made,  unless  bad 
faith  was  made  to  appear  to  the  court,  it  had  the  right  to 
regard  its  order  as  final.  But  this  the  court  did  not  do.  The 
appellant  desired  a  further  hearing  of  the  motion,  and  to 
make  a  further  showing,  which  the  court  granted,  and  upon 
the  second  hearing  reduced  the  original  allowance  one-half. 
The  action  of  the  court  in  this  particular  goes  very  far  to 
show  that  the  court  had  no  disposition  to  exercise  its  dis- 
cretionary power  arbitrarily  to  the  prejudice  of  the  appel- 
lant. 

On  the  second  hearing  the  appellant  introduced  and  read 
affidavits  with  a  view  to  showing  that  the  appellee  was  a 
monomaniac,  and  that  the  charges  in  her  complaint  were  al- 
together creatures  of  her  disordered  imagination,  and  con- 
tended that  the  court  should  have  made  no  preliminary  order, 
but  should  have  suspended  its  judgment  until  the  final 
hearing. 

But  the  question  whether  or  not  the  charges  were  true  or 
imaginary  was  a  question  for  the  final  hearing,  and  did  not 
enter  into  the  determination  of  the  preliminary  motion,  and 
hence  the  court  could  not  consider  it  in  advance  of  its  time. 
The  court  could  determine  no  question  relating  to  the  merits 
of  the  controversy  except  on  the  final  trial,  when  ample  op- 
portunity would  be  afforded  to  examine  and  cross-examine 
witnesses. 

The  affidavits  were  mere  ex  parte  statements,  limited  in 
their  compass. 

But  let  it  be  conceded  that  the  questions  as  to  the  mental 
condition  of  the  appellee  and  the  truth  of  the  charges  made 
in  her  complaint  were  matters  for  the  court  to  consider  in 
determining  the  preliminary  motion,  they  could  only  be  con- 


NOVEMBER  TERM,  1889.  89 

The  Wabash  Printing  and  Publishing  Company  eioLv.  Cramrine. 

sidered  in  determining  the  amount  of  the  allowance  to  be 
made  by  the  order^  for  the  action  would  have  to  be  tried  on 
its  merits,  no  difierence  what  the  court's  conclusion  might  be 
as  to  the  preliminary  motion. 

But  it  is  contended  that  the  appellee  had  separate  prop- 
erty sufficient  to  have  enabled  her  to  employ  counsel,  and  that 
as  the  appellant  tendered  his  consent  to  join  with  her  in 
mortgaging  or  transferring  said  property  to  raise  money  with 
which  to  prosecute  her  divorce  case,  the  court  erred  in 
ordering  the  appellant  to  pay  anything  for  that  purpose. 
But  it  must  not  be  forgotten  that  the  appellant  was  most 
earnestly  insisting  that  the  appellee  was  a  person  of  unsound 
mind,  and  with  a  knowledge  of  that  fact  it  would  have  been 
very  difficult  for  the  appellee  to  obtain  money  by  either  a 
mortgage  or  transfer  of  her  property. 

The  order  as  finally  made,  and  especially  following  as  it 
did  the  first  order,  was  eminently  proper  and  just  to  the  ap- 
pellant. If  any  one  had  cause  to  complain  it  was  the  ap- 
pellee. 

Order  affirmed,  with  costs. 

FUed  AprU  Z,  1890. 


No.  13,730. 

The  Wabash  Printing  and  Publishing  Company  et 

Ajj.  V.  Cbumrine. 

LiBEi*. — Damages, — Maltee. — A  person  injured  by  the  publication  of  a 
libellous  articlei  or  the  speakinf^  of  false  and  slanderous  words,  is  enti- 
tled to  compensation  for  the  injury  sustained,  whether  the  person  speak- 
ing the  words  or  publishing  the  article  did  so  maliciously  or  not. 

Saxb. — Exemplary  Damages, —  When  nol  Allowed, — In  an  action  seeking  the 
lecoyeiy  of  damages  for  die  publication  of  a  malicious  libel,  the  alleged 
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libellous  charge  being  that  the  plaintiff  had  committed  the  crime  of 
grand  larceny,  no  exemplary  damages  can  be  assessed.  The  motives 
which  led  to  the  publication  are  not  material. 

Same. — Evidence. — Improper  Admission  of. —  When  Parly  can  not  Oompiain. — 
WherCi  in  an  action  for  malicious  libel,  the  defendant  has  improperly 
been  permitted  to  testify  over  the  objection  of  the  plaintiff,  as  to  his 
motive  in  making  the  publication,  and  his  belief  as  to  the  truth  of  the 
facts  stated  in  the  article,  and  that  he  had  no  malice  toward  the  plain- 
tiff, he  can  not  complain  that  the  court  allowed  the  plaintiff  to  intro- 
duce in  evidence  other  articles  published  in  hie  paper  subsequent  to  the 
article  complained  of,  derogatory  to  the  plaintiff's  character.  A  party 
must  be  consistent.  When  he  asks  and  obtains  a  ruling  admitting  evi- 
dence in  his  own  favor,  he  can  not  complain  when  the  court  adheres  to 
the  same  rule  in  admitting  the  evidence  of  his  adversary. 

Same. — Malioe. — Oonversation  to  Show  Absence  of. — Inadmissibilily  of  in  Etri' 
denee. — In  an  action  for  malicious  libel,  when  the  charge  was  of  such 
a  character  that  exemplary  damages  could  not  be  assessed,  a  conversa- 
tion between  the  plaintiff 's  father  and  a  witness  for  the  defendants,  at 
which  the  plaintiff  was  not  present,  and  which  could  only  be  compe- 
tent to  show  what  knowledge  and  evidence  the  defendants  were  in  pos- 
session of  and  acted  upon  in  publishing  the  article  complained  of,  as 
tending  to  rebut  the  presumption  of  malice,  was  properly  excluded. 

Evidence. — Gross- Examination. — Conversations.— Impeachment  of  Witness. — It 
is  not  competent  on  the  cross-examination  of  a  witness  to  Interrogate 
him  concerning  conversations  with  a  third  person  which  were  not  referred 
to  in  the  examination  in  chief,  and  which  were  not  called  out  for  the  pur- 
pose of  impeaching  the  witness  by  showing  that  he  had  made  statements 
out  of  court  different  from  those  he  had  made  on  the  witness  stand. 

From  the  Grant  Circuit  Court. 

-Sf.  H.  Kidd  and  N.  G.  Hunter y  for  appellants. 
A,  E.  Steele,  M.  Good  and  0.  Bogue,  for  appellee. 

Olds,  J. — This  is  an  action  by  the  appellee  against  the 
appellants  for  publishing  a  malicious  libel.  The  complaint 
charged  the  defendants,  the  Wabash  Printing  and  Publish- 
ing Company,  a  corporation  duly  organized  and  engaged  in 
printing  and  publishing  a  weekly  newspaper  in  the  city  of 
Wabash,  called  the  "  Wabash  Weekly  Times,"  and  the  de- 
fendants, John  C.  Eastman  and  John  Whisler,  Jr.,  as  ed- 
itors and  managers  thereof,  with  having  published  in  the 
said  "  Wabash  Weekly  Times,"  an  article  charging  the  plain- 
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tiff  with  the  crime  of  grand  larceny^  in  that  he  stole  ten 
bacon  hams  of  one  Thomas  Bowsman. 

The  defendants  answered^  admitting  the  publication,  but 
justifying  the  publication  by  alleging  the  truth  of  the  words, 
setting  forth  the  facts  constituting  the  larceny. 

To  this  answer  the  plaintiff  filed  a  reply  in  denial. 

There  was  a  trial  by  a  jury  and  a  verdict  for  the  plaintiff 
for  $90,  and  over  the  defendants'  motion  for  a  new  trial, 
judgment  was  rendered  on  the  verdict.  The  overruling  of 
the  motion  for  a  new  trial  is  assigned  as  error. 

On  the  night  of  June  15th,  1885,  ten  joints  of  smoked 
meat  enclosed  in  grain  sacks,  and  hanging  from  the  rafters 
in  the  smoke-house  of  Thomas  Bowsman,  were  stolen.  On 
the  morning  of  the  16th,  the  appellee,  Crumrine,  and  his 
brother-in-law,  who  was  residing  with  him,  brought  to  the 
city  of  Wabash  seven  hams  of  smoked  meat  in  grain  sacks 
and  sold  them  to  Baumbaur  Bros.  Appellee  slaughtered 
one  hog  in  November,  and  five  in  December,  1884,  and  sold 
the  sides  and  placed  the  hams  and  shoulders  in  the  smoke- 
house of  his  father,  Jacob  Crumrine,  to  be  smoked ;  after- 
wards these  joints  of  meat  were  placed  in  paper  sacks  and 
hung  up  in  the  smoke-house  of  Jacob  Crumrine  and  marked 
with  appellee's  name. 

The  appellants  sought  to  prove  the  answer  by  showing  the 
loss  of  the  meat  by  Thomas  Bowsman  on  the  night  of  June 
16th,  1885,  and  that  it  was  in  grain  sacks  when  taken,  and 
that  on  the  morning  of  the  16th,  the  appellee  sold  to  Baum- 
baur Bros.,  in  the  city  of  Wabash,  the  same  sacks;  that  ap- 
pellee slaughtered  but  five  or  six  hogs  the  previous  fall  or 
early  winter,  and  had  the  hams  of  this  meat  after  he  had 
sold  the  seven  hams  in  Wabash,  and  that  he  denied  selling  the 
meat  to  Baumbaur  Bros.,  till  he  learned  it  was  well  known. 
The'appellee  sought  to  meet  this  by  showing  that  he  got  the 
meat  he  sold  from  his  father's  smoke-house  the  day  before 
he  sold  it ;  and  the  quantity  of  meat  at  his  father's  smoke- 
house became  important. 
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One  Frank  Lines,  a  witness  for  appellants,  testified  to  hav- 
ing gone  to  the  smoke-house  of  Jacob  Crumrine,  appellee's 
father,  on  the  morning  of  June  23d,  1885,  and  had  a  talk 
with  Jacob  Crumrine,  who  exhibited  the  meat  in  the  smoke- 
house, and  pointed  out  some  hanging  up  in  paper  sacks  with 
the  name  of  appellee  marked  on  them.  During  the  examina- 
tion of  Lines,  appellants  asked  him  to  state  what  was  said  by 
Jacob  as  to  whose  meat  it  was  in  the  smoke-house,  and  what 
Jacob  said  about  how  many  hogs  his  son,  the  appellee, 
had  killed  the  previous  fall,  and  as  to  whether  or  not  such 
conversation  was  communicated  to  the  defendants  by  him 
prior  to  the  publication  of  the  article  complained  of,  which 
evidence  was  objected  to,  and  the  objection  sustained ;  and  the 
ruling  is  complained  of  as  error.  This  evidence  was  prop- 
erly excluded.  The  appellee  was  not  present  at  the  conver- 
sation between  Lines  and  his  father,  and  it  could  not  be 
given  in  evidence  against  him  ;  besides,  his  father  was  a  com- 
petent witness  to  testify  as  to  the  number  of  hogs  that  were 
killed  by  his  son  the  previous  fall,  and  the  only  theory  on 
which  it  could  be  at  all  claimed  as  competent  would  be  to 
show  what  evidence  and  knowledge  the  defendants  were  in 
possession  of  and  acted  upon  in  publishing  the  article  com- 
plained of  as  tending  to  rebut  the  presumption  of  malice. 
The  question  of  malice  was  not  material  in  this  case.  A 
person  injured  by  the.  publication  of  a  libellous  article,  or  the 
speaking  of  false  and  slanderous  words,  is  entitled  to  com- 
pensation for  the  injury  sustained,  whether  the  person  speak- 
ing the  words,  or  publishing  the  article,  did  so  maliciously 
or  not,  and  it  is  immaterial  in  assessing  compensatory  dam- 
ages whether  the  person  uttering  the  words,  or  publishing 
the  article,  was  induced  to  do  so  by  reason  of  malice  held 
by  him  toward  the  person  of  whom  the  words  were  spoken, 
or  the  article  related.  It  has,  however,  been  the  rule  to  al- 
low the  assessment  of  exemplary,  or  vindictive,  damages,  in 
actions  for  libel  and  slander. 

Such  damages  are  assessed  upon  the  theory  that  whoso- 
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ever  maliciously,  wantonly,  purposely  and  cruelly,  falsely  as- 
sails the  character  of  another  by  publishing  or  speaking 
libellous  or  slanderous  words  of  and  concerning  such  per- 
son, is  guilty  of  a  wrong,  for  which  he  should  not  only  be 
required  to  compensate  the  injured  person  for  the  damages 
sustained,  but  damages  should  also  be  assessed  as  a  punish- 
ment to  him  and  as  an  example  to  others.  In  such  cases  it 
is  proper  to  prove  that  there  was  no  malice  in  the  speaking 
of  the  words  or  the  publishing  of  the  article ;  that  at  the  time 
of  the  uttering  or  publishing  the  person  believed  they 
were  true ;  that  he  acted  honestly  and  in  good  faith,  and 
that  he  had  no  hatred  or  ill-will  against  the  person  of  whom 
he  spoke^  and  that  he  published  the  article  as  a  matter  of 
news  in  the  ordinary  course  of  business ;  and  to  show  that 
such  were  his  motives,  and  to  rebut  malice,  it  is  proper  to 
give  in  evidence  and  prove  what  information  he  was  in  pos- 
session of  at  the  time  of  uttering  the  words  or  publishing 
the  article.  This  rule,  however,  does  not  apply  when  the 
offender  is  liable  to  punishment  by  indictment  for  the  wrong 
complained  of. 

Ordinarily  damages  are  limited  for  torts  and  breaches  of 
contract  to  full  compensation  to  the  injured  party.  It  is 
just  that  the  wrong-doer  should  fully  compensate  the  injured 
party  for  damages  sustained  by  reason  of  the  wrongful  act, 
but  when  such  injured  person  has  been  made  whole,  he  has 
received  all  that  he  is  entitled  to  receive.  It  has  been  a 
long  and  well-established  rule  in  this  State,  that  for  wrongs, 
the  commission  of  which  subjects  the  wrong-doer  to  both  a 
criminal  prosecution  and  civil  action,  exemplary  dam- 
ages can  not  be  assessed.  Stewart  v.  Maddox,  63  Ind.  51 ; 
Humphriea  v.  Johnson,  20  Ind.  190 ;  Koemer  v.  Oberly,  56 
Ind.  284 ;  Meyer  v.  Bohlfing^  44  Ind.  238  ;  Noasaman  v. 
Rickert,  18  Ind.  360 ;  Taber  v.  Hutaon,  5  Ind.  322 ;  Butler 
V.  Mereer,  14  Ind.  479;  Struble  v.  Nodwift,  11  Ind.  64; 
Johnson  V.  Vuthriok,  7  Ind.  137. 

The  wrong  complained  of  in  this  case  was  such  as  sub- 
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jected  the  wrong-doer  to  a  criminal  prosecution  for  libel 
under  the  statute  of  this  State,  and  no  exemplary  damages 
could  be  assessed.  Austin  v.  Wilson,  4  Gushing,  273  (50  Am. 
Dec.  766).  Hence  the  motives  which  led  to  the  publication 
were  not  material. 

The  question  to  be  determined  was  the  truth  of  the  charge 
made  in  the  article  and  affirmed  in  the  answer.  If  it  was 
true  the  plaintiff  could  recover  no  damages.  If  it  was  false 
the  plaintiff  was  entitled  to  be  made  whole  for  the  injury 
he  sustained  by  reason  of  the  publication,  whether  defend- 
ants acted  honestly,  and  believed  it  to  be  true,  and  pub- 
lished it  as  a  matter  of  news,  or  knew  it  to  be  false,  and 
maliciously  published  it  with  the  view  and  purpose  of  injur- 
ing the  plaintiff. 

The  court  permitted  the  appellee  to  introduce  in  evidence 
other  articles  published  by  the  defendants  in  the  said  paper, 
*'  The  Wabash  Times,''  subsequent  to  the  article  complained 
of,  derogatory  to  the  plaintiff's  character,  but  the  defendant 
Whisler  had  been  upon  the  stand  as  a  witness,  and  testified 
as  to  his  motives  and  belief  as  to  the  truth  of  the  facts  stated 
in  the  article,  and  that  he  had  no  malice  toward  the  plain- 
tiff. And  he  was  permitted  to  testify  as  to  his  feelings  to- 
ward plaintiff  over  the  objection  of  the  appellant,  and  upon 
the  theory  of  rebutting  his  testimony  the  articles  subsequently 
published  were  admitted  in  evidence. 

It  was  not  proper  under  the  issues  to  prove  malice,  or  the 
want  of  malice,  as  bearing  upon  the  question  of  damages, 
and  the  defendants  first  procured  the  ruling  of  the  court 
allowing  them  to  show  the  want  of  malice  by  the  defendant 
Whisler,  and  they  can  not  complain  when  the  court,  hold- 
ing to  the  same  rule,  admitted  evidence  of  the  plaintiff  to 
rebut  the  evidence  so  introduced  by  them.  A  party  must 
be  consistent.  When  he  asks  and  obtains  a  ruling  admitting 
evidence  in  his  own  favor,  he  can  not  complain  when  the 
court  adheres  to  the  same  rule  in  admitting  the  evidence  of 
his  adversary.     It  was  not  competent  to  prove  the  want  of 
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malice  by  Whisler,  and  the  introduction  of  tlie  articles  sub- 
seqaently  published  by  the  paper  was  permitted  to  rebut 
such  improper  testimony  given  by  Whisler.  The  appel- 
lants introduced  the  improper  testimony  of  Whisler,  and 
they  can  not  complain  when  the  court  adheres  to  the  same 
ruling  and  permits  the  introduction  of  evidence  to  rebut  it, 
and  such  error  is  not  available  for  the  reversal  of  the  judg- 
ment. NitGhe  V.  Earle,  117  Ind.  270 ;  Dinwiddie  v.  Stofe,  103 
Ind.  101 ;  Hinion  v.  Whittaker,  101  Ind.  344. 

Jacob  Crumrine,  father  of  the  appellee,  was  called  as  a 
witness  for  the  plaintiff,  and  testified  as  to  the  number  of 
hogs  killed  by  the  plaintiff  in  the  fall  and  early  winter  pre- 
vious to  the  alleged  larceny,  and  to  the  visit  of  Lines  to  the 
smoke-house  of  the  witness,  and  the  meat  then  in  the  smoke- 
house, but  was  not  asked  to  detail  the  conversation  between 
Lines  and  himself  at  the  time;  and  on  cross-examination  he 
was  asked  by  counsel  for  appellant  '^  what  Lines  said  about 
the  meat,^^  which  question  was  objected  to  and  the  objection 
sustained ;  and  he  was  also  asked  '^  what  he  said  to  Lines 
about  it/'  which  was  also  objected  to  and  the  objection  sus- 
tained. There  was  no  error  in  the  exclusion  of  this  evi- 
dence. The  witness  was  not  interrogated  in  the  examina- 
tion in  chief  as  to  any  conversations  between  him  and  Lines, 
and  the  questions  were  not  proper  in  cross-examination. 
The  questions  were  not  asked  with  a  view  of  impeaching 
the  witness,  and  showing  that  he  had  made  statements  to 
Lines  different  from  what  he  had  stated  on  the  witness 
stand.  The  witness  was  permitted  to  testify  and  answer 
all  questions  as  to  the  amount  and  number  of  pieces  of  meat 
in  the  smoke-house  at  that  time,  and  the  number  then  be- 
longing to  appellee,  which  was  the  material  question  and 
important  fact  in  the  case.  What  was  said  between  Lines 
and  the  witness  was  not  material  and  not  proper,  except  it 
was  to  show  that  the  witness  had  made  some  statement 
about  the  number  of  pieces  of  meat  different  from  what  he 
had  sworn  to  as  a  witness,  and  as  we  have  said,  these  ques- 
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tioDS  objected  to  were  not  put  in  proper  form  with  the  view 
of  impeaching  the  witness^  and  it  is  not  contended  that  coun- 
sel had  that  object  in  view. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed^  with  costs. 

Filed  Jane  7, 1889.;  petition  for  a  rehearing  overmled  April  2, 1890. 


No.  14,104. 

Foster  et  ax.  v.  Gaston  et  al. 

ComtbAOTOB's  Bond. — Jfedbnie's  lAen. — Agreement  to  I^roeurt  Loan, — 
Heading. — To  an  action  upon  a  contractor's  bond  of  indemnity  against 
loss  from  mechanic's  liens  created  upon  the  building,  it  being  alleged 
that  the  plaintiffs  had  to  pay  for  liens  for  work,  labor,  eto.,  which  the 
defendants  had  failed  to  discharge,  it  was  answered  hj  one  of  the  con- 
tractors that  the  plaintiffs  had  agreed  to  procure  for  them  a  loan,  but 
had  failed  to  perform  their  agreement  in  part,  wherebj  thej  were  una- 
ble to  pay  off  the  liens  for  material  used,  and  labor  done  in  the  erec- 
tion of  the  building. 

Heldy  that  such  answer  is  bad,  since  it  fails  to  aver  any  facts  from  which 
the  damages  sustained  by  the  contractors  can  be  ascertained  so  they 
may  be  set  off  against  the  claim  of  the  plaintiffs. 

Same. — Building. — OontraeL — I\'omi8wry  Note  in  JPart  BaymenL — Surety, — 
Beleaee. — ^Where  a  promissory  noto  of  a  third  person,  who  afterwards 
becomes  insolvent,  is  accepted  in  part  payment  for  the  construction  of 
a  building,  such  acceptance,  although  without  the  knowledge  of  the 
surety  upon  the  contractor's  bond,  does  not  constitute  such  a  change  in 
the  contract  as  to  release  the  surety,  the  contractor,  in  the  absence  of  a 
prohibition,  having  the  right  to  waive  payment  in  money. 

8ame. — Paymenti, — Security, — Release  qf  Surety, — Where  a  building  con- 
tract gives  no  power  to  withhold  payments,  to  direct  their  application 
to  the  payment  of  the  debts  of  the  contractors,  or  to  apply  them  in 
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payment  thereof,  payments  to  be  made  do  not  constitute  a  security  in 
the  hands  of  those  for  whom  the  building  is  being  constructed  for  the 
faithful  performance  of  the  contract,  and  the  transfer  of  the  note  as 
above,  in  part  payment,  does  not  operate  as  a  discharge  of  the  surety 
pro  tanto. 

Same. — Account, — AdmissihUity  of. — Inslrvelion  to  Jury. — In  the  present  ac- 
tion a  statement  of  account  between  the  plaintiffs  and  the  contractors 
showing  a  balance  in  favor  of  the  defendants,  which  the  evidence 
showed  to  have  been  afterwards  paid,  was  read  in  evidence  by  the 
plaintiffs. 

Heldj  that  such  evidence  was  admissible,  the  jury  having  been  instructed 
that  it  was  prima  faeie,  but  not  conclusive,  evidence  against  the  surety. 

Same. — I^operty, — Identiiy. — The  surety  having  defended  against  the  ac- 
tions previously  brought  to  enforce  the  mechanic's  liens  against  the 
property,  and  the  parties  to  the  litigation  having  acted  upon  the  as- 
sumption that  the  property  against  which  the  parties  named  in  the 
complaint  were  seeking  to  enforce  their  liens  was  the  building  erected 
under  the  contract  upon  which  the  appellant  was  surety,  the  verdict  in 
the  action  on  the  bond  can  not  be  successfully  assailed  upon  a  motion 
for  a  new  trial  on  the  ground  that  the  property  upon  which  the  me- 
chanic's liens  were  enforced,  was  not  the  same  property  described  in  the 
contract  between  the  contractors  and  the  plaintiffs. 

From  the  Marion  Superior  Court. 

8.  Claypool  and  W.  A,  Ketcham,  for  appellant. 
J,  L.  Mc Mastery  A.  Boice,  J.  8.  Duncan,  C  W.  Smith  and 
J.  R.  Wilson,  for  appellees. 

Coffey,  J. — On  the  2d  day  of  June,  1 876,  John  M.  G^- 
ton,  Flavius  J.  Van  Vorhis,  George  D.  Vincent,  and  Judsou 
A.  Goodrich  entered  into  a  contract  in  writing,  by  the  terms 
of  which  the  said  Vincent  and  Goodrich  agreed  to  furnish 
the  material  and  construct  for  the  said  Gaston  and  Van  Vorhis 
a  business  block  on  the  land  named  in  the  contract,  situate 
in  the  city  of  Indianapolis,  according  to  certain  plans  and 
specifications,  for  the  sum  of  $22,125.  Six  thousand  dollars 
of  said  sum  was  to  be  paid  by  the  conveyance  by  Van  Vorhis 
of  certain  described  real  estate  in  the  city  of  Indianapolis, 
and  the  remaining  sixteen  thousand  one  hundred  and  twenty* 
Vol.  123.— 7 
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five  dollars  was  to  be  paid,  as  the  work  progressed,  upon  es- 
timates by  the  superintending  architect. 

Said  contract  contains  the  following  clause,  viz.:  "  And 
it  is  further  agreed  by  and  between  the  said  parties  that  the 
said  Vincent  and  Goodrich  shall  pay  any  and  all  wages  of 
artisans  and  laborers,  and  all  persons  they  may  employ,  or 
contract  with,  to  do  any  work  or  labor  upon  or  about  the 
said  building,  and  any  and  all  persons  furnishing  any  mate- 
rial or  materials  therefor,  and  save  harmless  from  and  in- 
demnify the  said  John  M.  Gaston  and  Flavins  J.  VanVorhis 
against  any  and  all  loss,  costs,  attorney  fees,  or  other  expenses 
of  whatever  nature,  caused  by  reason  of  any  lien,  or  liens 
whatever,  which  may  be  created  upon  the  said  building,  or 
upon  the  ground  upon  which  it  is  erected,  by  any  laborer,  ar- 
tisan, sub-contractor,  or  person  furnishing  materials  for  said 
building/' 

At  the  time  of  the  execution  of  the  contract  above  referred 
to  the  said  Vincent  and  Goodrich  executed  and  delivered  to 
the  said  Gaston  and  Van  Vorhis  a  bond,  in  the  penal  sum  of 
eight  thousand  dollars,  with  the  appellee  Foster  as  surety 
thereon,  to  secure  the  faithful  performance  of  said  contract. 
The  bond  recites  the  execution  of  said  contract,  and  contains 
the  following  condition : 

^^  Now,  should  the  aforesaid  contractors,  Vincent  and 
Goodrich,  construct  and  complet-e  the  said  building  as  afore- 
said, and  protect  and  save  the  said  Gaston  and  Van  Vorhis 
against  any  and  all  loss,  costs,  attorney  fees,  or  other  ex- 
penses of  whatever  nature,  caused  by  any  lien  or  liens  which 
may  be  created  upon  said  building,  or  the  real  estate  upon 
which  it  is  to  be  placed,  by  any  sub-contractor,  laborer  or 
artisan,  or  person  furnishing  materials  therefor,  then  this 
obligation  to  be  null  and  void,  otherwise  to  be  and  remain 
in  full  force  and  effect.'' 

This  suit  is  based  upon  the  bond  above  referred  to,  a  copy 
of  which  is  set  out  in  the  body  of  the  complaint.  The  com- 
plaint alleges  that  the  said  Vincent  and  Goodrich  completed 


NOVEMBER  TERM,  1889.  99 

Foster  eioLv.  Ghutoii  et  aL 

the  building  provided  for  in  the  contract,  and  that  the  ap- 
pellees fully  complied  with  the  terms  of  said  contract  on 
their  part. 

It  alleges  as  breaches  of  said  bond : 

First.  That  said  Vincent  and  Goodrich  failed  to  pay  a 
claim  in  favor  of  Laurel  and  Marneff  in  the  sum  of  six  hun- 
dred and  forty-three  dollars  for  material  furnished  for  said 
building,  and  for  work  and  labor  done  and  performed  in  the 
erection  of  the  same,  for  which  a  mechanic's  lien  was  filed 
and  recorded  against  said  building  and  the  real  estate  upon 
which  the  same  was  erected ;  that  said  lien  was  afterwards 
foreclosed,  which,  with  the  costs  and  attorney  fees,  the  ap- 
pellees were  compelled  to  pay  to  save  said  building  and  real 
estate  from  sale,  which  claim,  interest  and  costs,  when  paid 
by  appellees,  amounted  to  eight  hundred  and  seventy-two 
dollars  and  fifty-four  cents. 

Second,  That  said  Vincent  and  Goodrich  failed  to  pay  a 
claim  in  favor  of  one  Over  amounting  to  forty-nine  dollars 
and  nine  cents  for  materials  furnished  for  the  construction 
of  said  building,  which  became  a  lien  upon  said  building  and 
said  real  estate,  and  which  the  appellees  were  compelled  to 
and  did  pay  to  save  said  building  and  real  estate  from  sale, 
which  claim,  with  thje  interest  and  costs  thereon,  amounted 
to  sixty -six  dollars  and  sixty-nine  cents. 

Third.  That  said  Vincent  and  Goodrich  failed  to  pay  a 
claim  in  favor  of  Henry  and  Johnson  for  materials  furnished 
and  used  in  the  construction  of  said  building,  amounting  to 
three  hundred  and  sixty-nine  dollars,  which  became  a  lien 
on  said  property,  and  which  appellees  were  compelled  to 
and  did  pay,  except  the  sum  of  twenty-nine  dollars,  to  save 
said  property  from  sale  for  the  payment  of  the  same ;  that 
the  amount  so  paid  by  the  appellees  was  four  hundred  and 
thirteen  dollars  and  ten  cents. 

It  is  alleged  that  suits  were  prosecuted  on  these  several 
claims  in  the  superior  court  of  Marion  county,  and  that  no- 
tice was  served  by  the  appellees  upon  the  appellant  Foster 
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to  defend  the  same  ;  that  he  did  defeud  the  same  in  the  name 
of  the  appellees,  and  appealed  the  same  in  their  name  to  the 
Supreme  Court  of  the  State,  where  the  decree  of  the  Marion 
Superior  Court  enforcing  the  same  as  mechanic's  liens  against 
said  property  was  affirmed. 

There  was  a  return  of  not  found  as  to  the  said  Goodrich, 
The  appellant  Vincent  appeared  and  answered. 

The  second  paragraph  of  his  answer  avers  that  he  was  in- 
duced to  enter  into  the  contract  to  accept  the  six  thousand 
dollars  in  real  estate  as  provided  for  in  said  contract  by  means 
of  the  false  and  fraudulent  representations  of  the  appellee 
Van  Vorhis  as  to  its  value ;  that  by  means  of  said  represent- 
ations he  and  the  said  Goodrich  were  induced  to  and  did  be- 
lieve the  same  to  be  of  the  value  of  six  thousand  dollars, 
when,  in  truth  and  in  fact,  the  same  was  of  the  value  of  four 
thousand  five  hundred  dollars  only. 

The  fourth  paragraph  of  his  answer  avers  that  the  appel- 
lant Vincent  and  the  said  Goodrich,  were  induced  to  ac- 
cept a  note  on  one  Joseph  Moore  for  the  sum  of  six  hundred 
dollars  as  part  pay  for  the  erection  of  the  building  named  in 
the  contract,  by  means  of  false  and  fraudulent  representa- 
tions as  to  the  solvency  of  the  said  Moore ;  that  the  said 
Moore  was  wholly  insolvent,  and  was,  soon  after  the  accept- 
ance of  said  note,  adjudged  a  bankrupt,  by  reason  of  which 
said  note  was  lost.  Appellants  sought  to  set  ofi^  the  amount 
represented  by  said  note  against  any  sum  found  due  appel- 
lees in  this  suit. 

The  fifth  paragraph  of  his  answer  is  pleaded  as  a  partial  de- 
fence, and  avers,  substantially,  that  as  an  additional  consid- 
eration to  induce  the  appellant  Vincent  and  the  said  Good- 
rich to  execute  the  contract  for  the  erection  of  said  building, 
and  accept  said  real  estate  at  $6,000,  appellees  agreed  to 
procure  for  them  a  loan  of  $3,000  on  said  real  estate,  to 
enable  them  to  pay  the  expenses  of  the  erection  of  said 
building ;  that  during  the  progress  of  said  work,  they  no- 
tified appellees  that  they  required  said  loan  of  $3,000,  when 
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the  appellees  referred  them  to  one  Francis  Smith,  a  loan 
agent,  who  declined  to  loan  more  than  $2,000  on  said  real 
estate ;  that  upon  the  advice  of  the  appellees,  and  upon  their 
agreement  to  loan  the  said  Vincent  and  Goodrich  $1,000 
more  on  said  real  estate,  and  take  a  second  mortgage  thereon 
to  secure  the  same,  they  accepted  said  loan  of  $2,000,  and 
applied  the  same  towards  the  expenses  of  erecting  said  build- 
ing ;  that  the  said  appellees,  in  violation  of  their  said  agree- 
ment, ailerwards  refused  to  loan  the  appellant  and  the  said 
Goodrich  said  $1,000,  by  reason  of  which  they  were  unable 
to  pay  off  the  liens  for  materials  used  and  work  and  labor 
done  in  the  erection  of  said  building. 

To  the  fifth  paragraph  of  this  answer  the  court  sustained 
a  demuiTer,  and  the  appellant  Vincent  excepted. 

The  appellant  Foster  filed  an  answer  in  seven  paragraphs. 
The  court  sustained  a  demurrer  to  the  third  and  seventh 
paragraphs  of  said  answer  and  the  appellant  Foster  ex- 
cepted to  this  ruling  of  the  court.  The  appellees  filed  a 
joint  reply  to  the  answer  of  Foster,  the  first  being  a  general 
denial.  They  also  each  filed  separate  replies  to  the  second 
paragraph  of  Foster's  answer.  To  some  of  these  replies  the 
court  sustained  a  demurrer,  and  overruled  it  as  to  the  others, 
to  which  exceptions  were  reserved.  Upon  issues  formed,  a 
trial  was  had  resulting  in  a  verdict  for  the  appellees,  upon 
which  the  court  rendered  judgment.  The  court  overruled 
a  motion  for  a  new  trial,  and  appellants  each  excepted.  Ap- 
pellant Foster,  also,  moved  the  court  for  judgment  in  his 
favor  on  the  answers  of  the  jury  to  special  interrogatories, 
which  motion  was  overruled,  and  he  excepted. 

The  assignment  of  errors  properly  calls  in  question  the 
above  several  rulings  of  the  superior  court. 

The  first  question  presented  by  the  record  for  our  consid- 
eration relates  to  the  ruling  of  the  court  in  sustaining  the 
demurrer  to  the  fifth  paragraph  of  the  separate  answer  of 
the  appellant  Vincent. 

Assuming,  without  deciding,  that  the  contract  set  up  in 
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this  answer  ftilh  within  the  rule  announced  in  Welz  v.  Rhod- 
iuSj  87  Ind.  1,  as  subsequently  modified,  and  that  it  is  so  far 
independent  of  the  written  contract  between  the  parties  as 
to  authorize  oral  proof  of  its  existence,  and  that  the  ^original 
contract  to  loan  three  thousand  dollars,  as  well  as  the  sub- 
sequent contract  to  loan  one  thousand,  was  based  upon  a 
sufficient  consideration^  still  we  do  not  think  the  court 
committed  any  available  error  in  sustaining  a  demurrer  to 
this  answer.  When  sued  upon  his  written  agreement  to  dis- 
charge liens  upon  the  property,  it  is  not  a  complete  defence 
for  the  appellant  Vincent  to  say  that  he  did  not  pay  them 
because  appellees  did  not  loan  him  the  money  with  which  to 
discharge  them.  The  appellees,  by  reason  of  the  failure  of 
the  appellant  Vincent  and  his  co-contractor  to  pay  for  the 
material  used  in  the  construction  of  the  building,  have  been 
compelled  to  pay  for  the  same  as  alleged  in  the  complaint, 
and  have  consequently  sustained  damage  in  the  sum  they  have 
thus  been  compelled  to  pay.  If  the  appellants  had  a  valid 
contract  with  the  appellees  to  loan  them  money,  and  had  sus- 
tained damages  by  reason  of  a  breach  of  such  contract,  they 
were  entitled  to  set  off  against  the  claim  of  the  appellees  the 
amount  of  such  damages. 

The  answer  before  us  fails  to  aver  any  facts  from  which 
the  damages  sustained  by  the  appellants  can  be  ascertained. 
It  is  not  shown  how  long  the  loan,  if  made,  should  run  be- 
fore maturity.  The  rate  of  interest  is  not  averred.  It  is 
silent  upon  the  subject  of  the  rate  of  interest  at  which  money 
could  be  borrowed  in  the  market ;  indeed,  the  answer  wholly 
fails  to  aver  any  fact  from  which  it  appears  that  the  appel- 
lant Vincent  and  his  co-contractor  have  sustained  any  sub- 
stantial damages  by  reason  of  the  breach  of  the  contract 
therein  averred. 

The  principal  controversy  between  the  appellees  and  the 
appellant  Foster  grows  out  of  the  transfer  of  a  note  executed 
by  one  Moore  by  the  appellees  to  Vincent  and  Goodrich,  in 
part  payment  for  work  done  in  the  construction  of  the  block 
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named  in  the  contract.  It  appears  by  the  record  that  at  a 
time  when,  under  the  terms  of  the  contract^  there  was  due 
to  the  contractors  fifteen  hundred  dollars,  and  the  architect 
had  made  an  estimate  in  their  favor  therefor,  they  took,  with- 
out the  knowledge  of  Foster,  the  surety,  in  lieu  of  the  fifteen 
hundred  dollars  in  cash,  nine  hundred  dollars  in  cash  and 
the  note  of  one  Joseph  A.  Moore  for  six  hundred  dollars, 
not  then  due.     Moore  proved  to  be  insolvent. 

It  is  contended  by  Foster  that  the  contract  between  the 
appellees  and  Vincent  and  Goodrich  and  the  bondansuit,  be- 
ing executed  at  the  same  time,  and  both  referring  to  the  same 
subject-matter,  constitute  but  one  contract,  and  that  as  the 
appellees  agreed  to  pay  for  the  construction  of  the  block 
named  in  the  contract,  in  cash,  except  the  sum  of  six  thou- 
sand dollars,  the  payment  in  the  Moore  note  was  not  a 
compliance  with  the  contract,  and  that,  therefore,  there  can 
be  no  recovery  on  the  contract. 

Second.  That  the  agreement  to  take  the  Moore  note  in  part 
payment  for  the  construction  of  the  building  was  such  a  ma- 
terial change  in  the  contract  as  released  the  surety. 

Third.  That  the  money  to  be  paid  by  the  appellees  to  the 
contractors  constituted  a  security,  in  their  hands,  and  that  by 
the  transfer  to  them  of  the  Moore  note  they  released  that 
much  of  the  security  which  operated  as  a  discharge  of  the 
surety  pro  tanto. 

These  questions  are  presented  in  difierent  forms  by  the 
record  before  us,  but  as  the  whole  question  turns  on  the  ef- 
fect of  the  payment  made  by  the  transfer  of  the  Moore  note, 
it  is  not  necessary  that  we  should  discuss,  in  detail,  each 
question  presented  in  the  court  below.  If  either  one  of  the 
propositions  above  advanced  can  be  maintained  the  judg- 
ment of  the  superior  court  should  be  reversed;  if  they  can 
not,  then  in  so  far  as  it  is  affected  by  this  question,  it  should 
be  affirmed. 

The  second  and  third  propositions  above  presented  must 
be  considered  separately,  for  they  are  separate  and  distinct 
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legal  propositions^  governed  by  different  legal  principles.  If 
the  contract  has  been  changed  in  such  a  manner  as  to  con- 
stitute a  contract  different  from  the  one  entered  into  by  the 
appellant  Foster^  then  he  is  not  liable  in  this  suit,  whether 
the  change  was  to  his  injuiy  or  benefit,  and  the  reason  is 
found  in  the  fact  that,  after  such  change,  it  is  no  longer  his 
contract. 

The  third  proposition  does  not  rest  upon  the  claim  that 
there  has  been  any  change  in  the  contract,  but  rests  upon  the 
well  known  principle  that  where  the  creditor  has  parted  with 
a  security  which  he  should  have  held  for  the  protection  of 
the  surety,  the  surety  is  entitled  to  be  released  to  the  extent 
of  the  loss  which  might  have  been  avoided  by  retaining  the 
security. 

Ordinarily,  where  two  or  more  written  contracts  are  ex- 
ecuted at  the  same  time,  relating  to  the  same  subject-matter, 
they  are  to  be  construed  together  as  constituting  but  one 
contract.  2  Parsons  Contracts,  603 ;  Judah  v.  Zimm/ermanj 
22  Ind.  388. 

It  is  also  well  settled  that  a  written  contract  may  be  changed 
by  a  parol  agreement,  and  that  any  material  change  in  a 
written  contract,  based  upon  a  sufficient  consideration,  will 
discharge  the  surety  on  such  contract  if  made  without  his 
knowledge  and  consent.  Brandt  Suretyship,  etc.,  sections 
330, 338  and  341 ;  Zimmerman  v.  Judah,  13  Ind.  286 ;  Judah 
V.  Zimmerman,  supra. 

It  is  not  claimed  that  the  contract  set  out  in  the  complaint 
has  been  altered  by  interlineation  or  erasure,  but  the  conten- 
tion is  that  it  has  been  changed  by  parol.  The  question, 
therefore,  is  as  to  whether  the  acceptance  of  the  Moore  note 
by  the  contractors  in  part  payment  for  money  due  upon  the 
contract  in  suit  was  such  a  change  in  the  contract  as  released 
the  surety. 

It  is  well  settled  that  payment  may  be  made  in  anything 
which  the  creditor  is  willing  to  accept  as  such.     Louden  v. 
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BiH,  4  Ind.  566 ;  Weston  v.  Wiley,  78  Ind.  64 ;  Gage  v. 
Lewis,  68  111.  604. 

The  acceptance  of  the  Moore  note  by  Vincent  and  Good- 
rich as  payment  for  money  due  under  their  contract  was  a 
satis&ction,  as  to  them,  of  so  much  of  their  4ebt  as  equalled 
the  agreed  value  of  the  note.  This  is  not  denied  by  the  ap- 
pellant Foster,  but  it  is  contended  that  such  payment  did 
not  bind  him,  as  he  never  consented  thereto ;  and  that  as 
they  accepted  the  note  without  his  consent,  in  lieu  of  money, 
it  so  far  changed  the  contract  as  to  release  him. 

We  are  not  inclined  to  adopt  the  contention  that  the  ac- 
ceptance of  the  Moore  note  necessarily  changed  the  original 
contract  between  the  parties.  Had  there  been  an  agreement 
between  the  appellees  and  Vincent  and  Goodrich,  based  upon 
a  valid  consideration,  whereby  Vincent  and  Goodrich  had 
become  bound  to  accept  the  Moore  note  in  part  payment  for 
the  work  provided  for  in  the  contract,  without  the  consent 
of  the  surety,  we  are  not  prepared  to  say  that  it  would  not 
have  been  such  a  change  as  would  have  released  the  surety. 

The  contract  between  the  parties  bound  the  appellees  to 
pay  money,  but  it  did  not  prohibit  Vincent  and  Goodrich 
from  accepting  anything  but  money.  It  is  true  that  they 
had  the  right  to  demand  payment  for  the  erection  of  the 
block  named  in  the  contract  in  money,  and  the  right  to  re- 
fuse to  accept  anything  else,  but  there  is  no  contract  between 
them  and  the  appellees,  or  between  them  and  the  surety,  by 
the  terms  of  which  they  are  prohibited  from  accepting  any- 
thing else.  It  must  follow  that  the  acceptance  of  something 
other  than  money  is  not  necessarily  a  change  in  the  con- 
tract. To  so  argue  would  lead  to  the  conclusion  that  the 
acceptance  of  a  draft  or  check,  in  payment  of  an  instalment 
due,  would  so  change  the  contract  as  to  release  the  surety, 
for  neither  a  check  nor  draft  is  money.  In  this  connection 
it  must  be  remembered  that  it  is  wholly  immaterial  whether 
the  note,  check  or  draft  is  promptly  paid,  or  whether  it  is 
paid  at  all,  for  the  question  is  one  of  a  change  in  the  con- 
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tract,  and  if  to  accept  it  operates  as  a  change  in  the  terms  of 
the  contract  it  would  be  as  fatal  if  the  note,  check  or  draft  was 
paid  the  next  hour  after  its  acceptance  as  if  it  were  never 
paid.     If  we  accept  and  adopt  the  argument  of  the  appel- 
lant Foster,  if  Vincent  and  Goodrich  had  given  to  one  of 
the  parties,  who  held  mechanics'  liens  on  the  property,  an 
order  on  the  appellees  for  his  claim,  and  they  had  paid  it  in 
anything  but  money,  that  would  have  discharged  him  from 
liability  on  the  bond  in  suit.     We  do  not  think,  in  the  ab- 
sence of  some  express  provision  to  that  effect,  that  we  should 
construe  the  contract  before  us  as  prohibiting  Vincent  and 
Goodrich  from  accepting  anything  but  money  in  payment 
for  the  work  and  material  in  erecting  the  business  block 
named  in  the  contract.     There  is  no  claim  that  the  appel- 
lees were  guilty  of  any  fraud  by  means  of  which  Vincent 
and  Goodrich  were  induced  to  accept  the  Moore  note,,  nor  is 
it  claimed  that  there  was  any  collusion  between  them  to 
cheat,  wrong  or  in  any  manner  defraud  the  surety.     For 
these,  and  other  reasons  that  could  be  given,  we  are  of  the 
opinion  that  the  acceptance  of  the  Moore  note  by  Vincent 
and  Goodrich  in  part  payment  for  the  amount  due  them 
from  the  appellees,  was  not  such  a  change  in  the  contract,  for 
the  performance  of  which  the  appellant  Foster  bound  him- 
self as  surety,  as  released  him  from  the  contract. 

As  to  whether  the  third  proposition  contended  for  by  the 
appellant  Foster  can  be  maintained,  depends,  we  think,  upon 
whether  the  appellees,  under  their  contract  with  Vincent 
and  Goodrich,  had  the  power  to  control  the  application  of 
the  money  due  to  them,  or  to  retain  and  apply  the  same  to 
the  satisfaction  of  debts  created  for  material  and  labor.  If 
the  appellees  possessed  such  power,  and  owed  it  as  a  duty  to 
direct  such  payments,  or  retain  and  apply  the  money  to  such 
purpose,  then  a  payment  to  Vincent  and  Goodrich  without 
the  consent  of  the  surety  would  be  such  a  release  of  securi-* 
ties  as  would  release  the  surety  pro  iaiito. 

It  is  contended  by  the  appellant  Foster  that  payments  to 
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be  made  bj  the  creditor^  on  a  mutual  contract,  are  securities 
to  the  creditor,  and  in  support  of  his  contention  he  cites  the 
cases  of  Calvert  v.  London  Dock  Go.,  2  Keen,  638,  and  Bragg 
V.  Shainy  49  Cal.  131.  These  cases,  however,  are  not  in 
point,  for  the  contracts  in  those  cases  reserved  to  the  cred- 
itor the  right  to  retain  twenty-five  per  cent,  of  the  amount 
earned  until  the  completion  of  the  work  as  a  security  for  its 
faithful  performance.  In  those  cases  it  was  held  that  the 
payment  of  the  twenty-five  per  cent,  reserved  under  the  con- 
tract, to  contractors,  without  the  consent  of  the  surety,  be- 
fore the  completion  of  the  work,  was  a  release  of  securities 
of  which  the  surety  could  take  advantage. 

The  contract  before  us  gave  to  the  appellees  the  right  to 
retain  the  payment  to  be  made  in  real  estate,  as  a  security 
for  a  faithful  performance  of  the  contract  on  the  part  of 
Vincent  and  Goodrich,  but  there  is  no  complaint  that  this 
security  was  parted  with  without  the  consent  of  Foster. 

As  to  the  other  payments  the  contract  gave  the  appellees 
no  power  to  withhold  them,  direct  the  application  to  the 
payment  of  debts  contracted  by  Vincent  and  Goodrich,  or  to 
apply  them  to  the  payment  of  such  debts.  Vincent  and 
Goodrich  had  the  right,  under  this  contract,  upon  estimates 
made  by  the  superintending  architect,  to  demand  and  receive 
the  amount  due,  and  to  use  the  same  as  to  them  might  seem 
proper.  It  seems  plain,  therefore,  that  the  payments  to  be 
made  by  the  appellees  to  Vincent  and  Goodrich  did  not  con- 
stitute a  security  in  their  hands  for  the  faithful  performance 
of  the  contract  upon  which  Foster  was  surety,  in  the  sense 
that  a  payment  to  them  for  work  actually  done,  or  material 
furnished,  would  entitle  the  surety  to  a  release  pro  tantOj 
whether  such  payments  were  made  in  cash,  or  in  some- 
thing else  which  they  were  willing  to  accept  as  payment. 
Burge  Suretyship,  123;  Merchants\  etc.,  Bank  v.  Evans,  9 
W.  Va.  373;  Watertofvn  Fire  Ins.  Co,  v.  Simmons,  131 
Mass.  85 ;  Second  Nationdl  Bank  v.  Poucher,  56  N.  Y.  348 ; 
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Clark  V.  Siekler,  64  N.  Y,  231 ;  Second  National  Bank,  etc., 
V.  Hill,  76  Ind.  223. 

On  the  trial  of  the  cause,  the  appellees  read  in  evidenoey 
over  the  objection  of  the  appellant  Foster,  a  statement  of 
accounts  between  the  appellees  and  Vincent  and  Goodrich. 
The  statement  was  in  the  hand-writing  of  Vincent,  and  was 
made  out  by  him  and  presented  to  the  appellee  Vai^  Vorhis, 
for  the  purpose  of  settlement.  It  shows  a  balance  due  to 
Vincent  and  Goodrich  of  fifty-eight  dollars,  which  the  evi- 
dence tends  to  show  was  afterwards  paid.  In  relation  to 
this  statement  the  court  instructed  the  jury  as  follows : 

'^  If  this  statement  was  made  and  delivered  in  the  making 
of  a  settlement  between  plaintiffs  and  Vincent  and  Good- 
rich, then  it  is  prima  facte,  but  not  conclusive,  evidence  as 
against  Foster." 

In  admitting  this  statement  in  evidence,  as  the  considera- 
tion of  the  same  is  directed  and  controlled  by  the  instruc- 
tion above  set  out,  we  do  not  think  the  court  erred.  Nichols 
V.  State,  ex  reL,  65  Ind.  512 ;  Boone  County  Bank  v.  Wal- 
lace, 18  Ind.  82 ;  Dickeraon  v.  Turner,  12  Ind.  223 ;  Chapel  v. 
Washburn,  11  Ind.  393;  Parker  v.  I^ate,  ex  reL,  8  Blackf. 
292. 

This  statement,  together  with  the  other  evidence  intro- 
duced in  connection  therewith,  tended  to  prove  that  the  ap- 
pellees had  complied  with  the  contract  between  them  and 
Vincent  and  Goodrich  on  their  part. 

It  follows  from  what  we  have  said,  that  the  superior  court 
did  not  err  in  its  rulings  on  demurrers  to  the  several  plead- 
ings in  this  cause,  nor  did  it  err  in  its  instructions  to  the 
jury,  covering  the  question  growing  out  of  the  payment 
made  by  the  transfer  of  the  Moore  note. 

In  making  payment  in  that  note  the  appellees  were  guilty 
of  no  breach  of  duty  which  they  owed  to  Foster,  as  the 
surety  of  Vincent  and  Goodrich,  of  which  he  has  any  right, 
under  the  terms  of  the  contract  set  out  with  the  pleadings 
in  the  cause,  to  complain. 
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Finally,  it  is  contended  by  the  appellants,  that  the  verdict 
of  the  jury  is  not  supported  by  the  evidence,  in  that  it  fails 
to  show  that  the  property  upon  which  the  mechanic's  liens 
held  by  the  parties  named  in  the  complaint,  was  the  same 
property  described  in  the  contract  between  the  appellees  and 
Vincent  and  Goodrich. 

The  question  as  to  whether  the  property  covered  by  the 
liens  was  the  building  erected  by  Vincent  and  Goodrich  un- 
der the  contract  in  suit,  seems  not  to  have  been  contested  in 
the  superior  court  until  the  motion  for  a  new  trial  was  filed, 
and  is  presented  here  on  the  action  of  the  court  in  overrul- 
ing that  motion. 

There  is  no  description  of  any  real  estate  in  the  written 
contract  signed  by  the  parties,  but  from  the  plans  and  speci- 
fications referred  to  in  the  contract,  we  find  that  the  build- 
ing which  was  to  be  erected  was  to  be  located  on  the  ground 
of  the  appellees,  at  the  corner  of  Delaware  and  New  York 
streets,  in  the  city  of  Indianapolis.  The  dimensions  of  the 
building  were  100x63^  feet.  The  ground  described  in  the 
decree  foreclosing  the  liens  corresponds  with  that  described 
in  the  plans  and  specifications  above  referred  to,  and  that  de- 
scribed in  the  complaint.  When  one  Shannon  brought  suit 
to  enforce  a  mechanic's  lien  against  the  property,  the  appel- 
lant Foster  was  notified  to  appear  and  defend  the  action, 
which  he  did.  This  action  was  consolidated  with  the  actions 
in  which  the  decree  of  foreclosure  was  rendered,  Foster  de- 
fending against  all  the  suits  in  the  name  of  the  appellees. 

Throughout  the  whole  of  the  litigation  the  parties  seem 
to  have  acted  upon  the  assumption  that  the  property  against 
which  the  parties  named  in  the  complaint  were  seeking  to  en- 
force their  liens  was  the  building  erected  by  Vincent  and 
Goodrich  for  the  appellees  under  the  contract  for  the  per- 
formance of  which  the  appellant  Foster  was  surety.  Under 
this  proof  we  think  the  jury  was  justified  in  finding  that  the 
liens  covered  the  building  erected  under  the  contract  now  in 
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suit.     The  evidence^  in  oar  opinion^  tends  to  support  the 
verdict. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 

FUed  April  3, 1890. 


No.  15,466. 

Keller  v.  The  State. 

CSamiHAl.  JjAW.'-Witnen.— Slate  eannoibe  OompeUed  to  GbO.— The  State 
can  not  be  compelled  to  call  witnesses  at  the  instance  of  the  accused. 
If  the  accused  desires  the  testimony  of  the  witnesses  not  called  he  must 
call  them. 

From  the  Allen  Circuit  Court. 

W.  P.  Denny f  for  appellant. 

X.  T.  MidieneTy  Attorney  General,  and  J.  H.  QiUeU^  for 

the  State. 

Elliott,  J. — The  evidence  disclosed  the  fact  that  Jose- 
phine Freeman  was  a  witness  to  important  acts  which  pre- 
ceded and  were  directly  connected  with  the  offence  of  assault 
and  battery  of  which  the  appellant  was  convicted.  The  ap- 
pellant moved  the  court  to  compel  the  State  to  call  and  ex- 
amine her  as  a  witness,  and  showed  that  her  presence  as  a 
witness  could  readily  be  secured.  The  trial  court  denied 
the  motion,  and  upon  this  ruling  arises  the  only  question 
which  the  record  presents. 

Under  the  rigorous  and  harsh  rules  of  the  old  common 
law,  there  was  reason  for  compelling  the  prosecution  to  call 
and  examine  as  witnesses  all  persons  who  had  knowledge  of 
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material  facts  connected  with  the  crime  charged  against  an 
accosed  person.  That  law  denied  him  counsel  and  sealed 
his  lips  as  a  witness.  Our  law  not  only  allows  him  to  em- 
ploy counsel  but  employs  counsel  for  him  when  he  is  too 
poor  to  employ  counsel  himself.  Our  law  makes  him  a  wit- 
ness in  his  own  behalf  and  affords  him  liberal  facilities 
for  obtaining  witnesses.  The  reason  which  supported  the 
common-law  rule  compelling  the  crown  to  call  witnesses  ut- 
terly fails  under  our  system,  and  where  the  reason  fails,  so, 
also,  does  the  rule.  If  the  question  were  an  open  one  we 
should  decline  to  follow  the  ancient  rule  of  the  English 
courts,  since  the  reason  which  was  its  life  does  not  exist  in 
our  State. 

The  question  is  not  an  open  one.  Our  Court  has  not  only 
held  that  the  prosecution  is  not  bound  to  call  witnesses  at 
the  instance  of  the  accused,  but  it  has  gone  further,  for  it 
has  held  that  an  accused  can  only  cross-examine  the  witnesses 
of  the  State  as  to  matters  brought  out  on  the  examination  in 
chief.  If  the  accused  desires  to  elicit  new  matter  he  must 
make  the  witness  his  own.  In  Haymond  v.  Saucer,  84  Ind. 
3,  it  was  said  :  ^^  The  failure  to  produce  a  witness,  who  might 
as  well  be  called  by  one  party  as  the  other,  is  no  reason 
for  indulging  a  presumption  against  either  party."  A  sim- 
ilar doctrine  was  asserted  in  Coleman  v.  State,  111  Ind.  563. 
But  we  need  not  invoke  the  aid  of  analogous  cases,  for  we 
have  a  decision  directly  in  point.  We  refer  to  the  case  of 
Winaett  v.  State.y  57  Ind.  26,  where  it  was  said,  in  answer  to 
the  appellant's  contention  that  it  was  the  duty  of  the  State's 
attorney  to  produce  all  the  witnesses  to  the  transaction,  that, 
"  We  may  remark,  however,  that  the  law  of  this  State,  in 
our  opinion,  imposes  no  such  duty  on  the  State's  attorney." 
The  decision  of  our  Court  is  sustained  by  well-reasoned  cases. 
State  V.  MaHin,  2  Iredell,  101  (120)  ;  State  v.  Smallwood,  75 
N.  C.  104;  l^aie  v.  Kilgore,  70  Mo.  546 ;  State  v.  Eaton,  75 
Mo.  586. 

It  is  proper  to  say  that  at  common  law  all  felonies  were 
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punishable  capitally  at  the  time  the  role  to  which  we  have 
referred  was  adopted,  and  that  the  rule  was  held  not  to  ap- 
ply in  prosecutions  for  misdemeanors.  In  the  case  of  United 
States  V.  Butler,  1  Hughes,  C.  C.  457  (466),  Chief  Justice 
Watfe,  who  presided  at  the  trial,  said  in  answer  to  a  request 
of  the  counsel  of  the  defendants  to  compel  the  prosecutor  to 
name  the  witnesses,  that  ''  there  was  no  practice  justifying 
such  a  demand/'  We  think  this  is  clearly  correct  under  our 
laws  in  all  cases. 

We  do  not  mean  to  intimate  that  it  is  the  right  or  the 
duty  of  a  prosecutor  to  conceal  the  names  of  witnesses  from 
the  accused,  or  in  any  way  to  binder  him  in  obtaining  ma- 
terial and  relevant  testimony ;  on  the  contrary,  we  believe 
that  it  is  the  duty  of  the  officer  representing  the  State  to  re- 
frain from  doing  any  act  that  will  deprive  the  accused  of  a 
fair  trial.  The  State  does  not  desire  that  any  citizen  shall 
be  deprived  of  evidence  tending  to  exhibit  the  truth,  and  its 
officers  will  be  guilty  of  an  unpardonable  breach  of  duty  if 
they  corruptly  conceal  or  suppress  evidence  of  a  material 
and  relevant  character.  But  it  by  no  means  follows  from 
this  that  the  prosecuting  attorney  must  at  the  dictation  of 
the  accused  call  such  witnesses  as  he  names.  If  he  desires 
the  testimony  of  the  witnesses  he  must  call  them ;  all  he  has 
a  right  to  ask  is  that  the  prosecuting  attorney  shall  refrain 
from  doing  anything  that  will  tend  to  deprive  him  of  testi- 
mony to  which  he  is  rightfully  entitled. 

Judgment  affirmed. 

Filed  April  3, 1890. 
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No.  14,069. 

The  Centbal  Union  Telephone  Company  v.   The 

StATE;  ex  BEL.   HOPPEB  £T  AL. 

TsiiKPHONB  CoMPAKT. — Tdephonie  Stnriee, — Mandate. — Under  the  laws  of 
this  State,  telephone  companies  may  be  compelled  by  mandate  to  fur- 
nish telephones,  with  the  necessary  connections,  to  any  one  desiring 
them ;  and  it  is  no  defence  to  say  that  the  person,  or  corporation,  en- 
gaged in  famishing  telephonic  service  does  not  rent  telephones,  but 
famishes  such  service  by  means  of  public  stations  only.  Following 
CefUnil  Union  Telephone  Co,  y.  State,  ex  reL,  118  Ind.  194. 

From  the  La  Porte  Circuit  Court. 

A.  A.  Thomas  and  J.  H.  Baker,  for  appellant. 
J.  H.  Bradley,  J.  A.  Thornton  and  J".  H.  Orr,  for  appel- 
lees. 

Coffey^  J. — This  was  a  suit  by  the  relators  against  ap- 
pellant for  the  purpose  of  compelling  the  appellant  to  fur- 
nish relators  the  use  of  telephones. 

The  complaint  alleges,  substantially,  that  the  appellant  is 
a  corporation,  duly  organized,  and  doing  business  under  the 
laws  of  this  State  as  a  common  carrier  of  telephonic  mes- 
sages in  Michigan  City,  and  has  done  business  therein  for 
the  period  of  four  years  last  past,  during  all  of  which  time  it 
has  kept  and  now  does  keep,  and  maintain,  in  said  city  a  tele- 
phone exchange  for  the  use  and  benefit  of  the  public,  and 
individuals  therein,  leases  telephonic  machines  or  instru- 
ments, grants  telephonic  facilities,  including  needful  and 
necessary  connections  that  subscribers  and  others  may  reason- 
ably require  and  demand  ;  that  relators  are  residents  of 
Michigan  City,  in  said  county,  engaged  in  the  wholesale  and 
retail  lumber  business,  and  managing  a  planing  mill  in  con- 
nection therewith,  and  that  until  about  July  1, 1887,  the  ap- 
Voi..  1 23.-8 
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pellant  had  leased  them  instruments^  granted  them  telephone 
facilities  and  connections  at  their  mill^  and  one  at  their  of- 
fice^ since,  and  daring  the  time  said  appellant  had  estab- 
lished its  business  in  said  city,  the  relators  complying  with 
all  conditions  imposed  upon  them ;  that  about  the  1st  day 
of  July,  1887,  the  appellant,  without  cause,  and  against  the 
protest  of  the  relators,  removed  the  said  instruments  from 
the  mill  and  office  of  the  relators,  severed  all  telephone  con- 
nections, and  refused  to  allow  or  grant  them  any  telephonic 
service,  though  appellant  did  then  maintain,and  ever  since  has 
maintained  and  kept,  a  telephone  exchange  in  Michigan  City, 
leased  instruments,  and  furnishes  telephonic  facilities  for  the 
public  and  individuals ;  that  about  July  14,  1887,  the  relat- 
ors demanded  of  the  appellant,  which  was  then  and  there  or- 
ganized, existing  and  doing  business  as  a  carrier  as  afore- 
said, the  use,  possession,  and  enjoyment  of  two  telephones, 
one  at  their  office  and  one  at  their  mill,  in  said  city,  and 
necessary  connection  with  other  subscribers  and  firms  therein, 
and  ofiered  then  and  there  to  pay  the  appellant  as  rent,  or 
for  the  use  of  the  same,  the  sum  fixed  by  law,  to  wit :  two 
and  -^^  dollars  per  month  for  each  instrument,  which  de- 
mand and  ofier  the  appellant  refused  to  accept  or  comply 
with,  and  refused  said  telephones  and  telephonic  service, 
and  still  refuses  the  same  ;  that  the  use  of  telephonic  service  to 
the  relators  in  their  business  is  of  great  value,  as  well  as 
convenience,  and  they  are  without  power  to  compel  the  ap- 
pellant to  grant  them  the  telephone  facilities  they  need,  and 
which  it  is  the  duty  of  appellant  to  give  the  relators  ;  and 
that  the  injury  and  damage  to  them,  caused  by  the  neglect 
and  refusal  of  the  appellant  to  perform  its  duties  and  obli- 
gations can  not  be  estimated  so  as  to  give  any  exact  amount, 
or  lay  the  foundation  for  a  suit  at  law  for  damages.  The 
complaint  prays  that  the  appellant  be  compelled,  by  man- 
date, to  furnish  relators  the  required  telephonic  service. 

The  court  overruled  a  demurrer  to  the  petition  and  alter- 
native writ  of  mandate,  and  appellant  excepted. 
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The  appellant  answered,  denying  that  it  was  a  common 
carrier,  but  admitting  that  its  business  was  in  some  respects 
of  the  nature  of  a  common  carrier,  and  that  it  was  a  giuisi 
public  corporation,  carrying  on  a  telephone  business  in  the 
said  city,  and  so  bound  to  furnish,  under  such  reasonable 
rules  and  regulations  as  it  might  establish,  telephone  service 
to  all  persons  impartially,  and  without  discrimination  so  far 
as  is  practicable,  but  denying  that  it  is  bound  to  rent  tele* 
phones  at  all,  or  as  demanded  by  the  relators,  or  for  any 
fixed  monthly  rental,  or  for  the  exclusive  use  of  any  one ; 
that  it  has  not,  since  the  30th  day  of  June,  1887,  done  so, 
nor  does  it  now  do  so  to  any  person  in  Michigan  City ;  that 
afk;er  long  trial  and  full  experiment  it  found  it  could  not  rent 
telephones,  with  exchange  service,  at  the  price  fixed  by  stat- 
ute therefor,  and  for  the  compensation  so  received  pay  the 
expenses  of  so  doing,  and  the  royalties  on  the  patents  re- 
quired therefor,  and  necessary  repairs  and  renewals,  and 
make  any  reasonable  return  on  the  capital  invested  in  such 
attempts,  and  that  it  duly  notified  all  of  its  subscribers  in 
Michigan  City  that  on  and  after  June  30,  1887,  it  would  not 
attempt  longer  to  do  so,  but  would,  on  and  afler  said  date, 
close  its  exchange  and  cease  business  in  said  city  unless  a 
sufficient  number  of  citizens  therein  should  desire  telephonic 
service  without  any  rental  of  instruments,  and  by  means  and 
use  of  a  central  toll  station  connected  with  local  toll  stations 
alone,  whereat  all  practicable  telephone  connections  might 
be  furnished  by  appellant,  and  had  and  enjoyed  by  all  per- 
sons without  partiality  or  discrimination,  on  payment  of  a 
toll  charge,  or  payment  for  each  communication ;  that  under 
said  system  coupons,  or  a  number  of  tickets,  would  be  sold 
for  a  greatly  reduced  price,  which  tickets  should  be  good 
only  if  used  within  a  limited  time,  and  were  good  for  use  not 
on  any  particular  instrument,  but  on  all  telephones  connected 
with  said  exchange,  or  any  other  of  the  many  exchanges  of 
the  appellant  in  adjoining  cities,  or  in  said  State  of  Indiana ; 
that  under  said  system  telephones  for  such  toll  stations  are 
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established  at  such  desirable  points  as  the  company  may  se- 
lecty  where  responsible  parties  are  found  to  act  as  agents  of 
appellant  in  said  business,  under  contracts  of  agency  ;  that 
where  such  stations  are  not  found  to  be  sufficiently  profita« 
ble  they  are  to  be  discontinued  ;  but  that  in  establishing  the 
same  appellant  requires  that  such  coupon  tickets,  good,  as 
aforesaid,  shall  be  purchased  through  the  agent,  in  order  to 
have  assurance  that  such  station  will  have  business  enough 
to  justify  maintaining  it ;  that  all  said  persons  mentioned  in 
said  complaint  as  having  in  Michigan  City  telephone  instru- 
ments in  their  possession,  have  them  as  agents  of  the  appel- 
lant, under  said  system  and  contracts,  and  in  no  other  way ; 
that  since  the  30th  day  of  June,  1887,  the  telephone  business 
of  appellant  has  been  and  is  conducted  under  said  system, 
and  in  no  other  way ;  that  appellant  offered  to  establish  such 
toll  stations  upon  relator's  said  premises,  to  be  operated  and 
carried  on  the  same  as  others,  but  relators  refused  the  same, 
or  to  sign  said  contract  therefor. 

To  this  answer  the  court  sustained  a  demurrer,  and  the  ap- 
pellant failing  to  answer  further,  the  relators  had  judgment. 

The  assignment  of  error  calls  in  question  the  rulings  of 
the  circuit  court,  as  above  set  out. 

The  case  of  Central  Union  Telephone  Co.  v.  State,  ex  rel., 
118  Ind.  194,  and  authorities  there  cited,  is  decisive  of 
the  case  now  before  us.  In  that  case  it  was  held  that  un- 
der the  laws  of  this  State  a  person  desiring  the  kind  of  tele- 
phonic service  here  required  could  compel,  by  mandate,  the 
furnishing  of  such  service ;  and  that  it  was  no  defence  to  say 
that  the  person,  or  corporation,  engaged  in  furnishing  tele- 
phonic service  did  not  rent  telephones,  but  furnished  such 
service  by  means  of  public  stations  only. 

Judgment  affirmed. 

Filed  April  2, 1890. 
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Wnx.— Cbfu^rtfdion  of.^WidoiD.—Life'Eti(Ue.'--One  of  the  items  of  a  will  |i^   "7 

was  as  follows :    "  I  will  and  bequeath  to  my  wife,  H.  E.  C,  all  my  real  '- 

estate  and  personal  property  for  her  maintenance  and  the  maintenance 
of  my  four  children  (naming  them) ;  my  said  wife  shall  have  fall 
control  and  management  of  my  said  property,  to  sell  or  dispose  of  any 
or  all  of  said  property,  and  to  collect  all  debts  due  me,  and  to  do  any 
and  all  things  necessary  to  fully  settle  up  my  estate  without  adminis- 
tration, or  being  accountable  to  any  person,  court  or  tribunal/'  It  was 
provided  further,  in  another  item,  that  any  of  the  estate  remaining 
after  the  death  of  the  testator's  wife  should  go  to  his  children  in  equal 
portions.  There  were  other  items  providing  that  the  wife  should  man- 
age the  estate,  school  the  children,  with  directions  as  to  the  building 
of  a  house,  and  as  to  the  manner  of  controlling  the  estate.  The  widow 
having  married  after  the  death  of  the  testator,  had  one  child  by  her 
second  husband,  and  afterwards  died ;  and  after  her  death  the  child 
died.  The  children  by  the  first  marriage  all  survive,  and  the  land  de- 
vised was  never  sold. 

Hdd.  that  the  wife  took  only  a  life-estate  in  the  land,  with  a  power  of 
dispoeition  limited  to  the  purposes  named  in  the  will,  and  that  neither 
her  husband  nor  her  child  by  him  took  any  interest  in  the  land  at  her 
death. 

From  the  Pulaski  Circuit  Court. 

W.  Spangler  and  H.  A.  Steisy  for  appellant. 
N.  L.  Agnew  and  B^  Borders,  for  appellees. 

OijDS,  J. — This  was  an  action  of  partition.  Bunion  Comp- 
ton died  testate,  the  owner  of  the  real  estate  described  in  the 
complaint. 

So  much  of  the  last  will  and  testament  as  is  material  in 
the  decision  of  this  case  reads  as  follows: 

^^ First  I  will  and  bequeath  that  my  funeral  expenses  and 
just  debts  be  first  paid  out  of  my  estate. 

"ITiird,  That  after  the  payment  of  my  said  debts,  if  there 
shall  be  any,  I  will  and  bequeath  to  my  beloved  wife,  Har- 
riet E.  Compton,  all  my  real  estate  and  personal  property 
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for  her  maintenance  and  the  maintenance  of  my  four  beloved 
children^  Bertha^  Guy  Ora,  Ersa  Frances^  and  Ida  Elsa ;  that 
my  said  wife  shall  have  full  control  and  management  of  my 
said  property,  to  sell  or  dispose  of  any  or  all  of  said  prop- 
erty, and  to  collect  all  debts  due  me,  and  to  do  any  and  all 
things  necessary  to  fully  settle  up  my  estate  without  admin- 
istration,'or  being  accountable  to  any  person,  court  or  tri- 
bunal. 

^* Fourth.  I  further  will  that  should  there  be  any  of  my 
estate  remaining  after  the  death  of  my  wife,  the  same  shall 
go  to  my  children  in  equal  portions,  except  to  my  son  Guy 
Ora  Compton  five  hundred  dollars  less  than  to  my  other 
children  that  may  be  living. 

^^ Fifth.  I  will  that  my  wife  shall  comply  with  the  condi- 
tions of  a  certain  bond  made  to  C.  B.  Parcell  and  John  W. 
Hawkins,  when  they  shall  comply  with  the  conditions  set 
forth  in  said  bond. 

^^ Sixth.  It  is  my  will  that  my  wife  build  a  suitable  dwell- 
ing-house on  the  land  lately  bought  of  William  Compton's 
heirs,  and  that  said  farm  be  improved  and  clover  be  raised 
on  any  part  of  the  land  needing  the  same.  And  it  is  my 
will  that  my  wife  give  my  son  Guy  Ora  a  good  horse  when 
he  becomes  of  age. 

^^Seventh.  I  further  request  that  my  beloved  wife  manage 
my  estate  to  the  best  of  her  ability,  and  that  my  children  be 
schooled  in  the  public  schools,  that  they  may  have  as  good 
an  education  as  possible.'* 

After  the  death  of  Kunion  Compton  his  widow  married 
the  appellant,  by  whom  she  had  one  child  born  to  her  as  the 
fruits  of  such  marriage,  after  which  she  died,  and  after  her 
death  the  child  by  the  last  marriage  died.  The  children  by 
the  first  marriage  all  survive,  and  the  land  devised  by  the 
will  never  was  sold.  The  appellant  contends  that  Harriet 
E.  Compton,  wife  of  Sunion  Compton,  took  a  fee  simple 
interest  in  the  land  by  the  will  of  her  husband,  and  that  at 
her  death  the  appellant  took  an  undivided  one-third  interest 
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in  fee  by  descent  from  his  wife^  and  that  the  child  by  the 
last  marriage  also  inherited  equally  with  the  children  of 
Banion  Compton,  and  at  its  death  he  inherited  one-half  of 
the  interest  owned  by  such  child  in  the  real  estate. 

The  material  question  to  be  determined  is  as  to  the  effect 
of  the  will  of  Runion  Compton,  and  the  construction  to  be 
given  to  it. 

It  is  a  well-established  rule  for  the  construction  of  wills, 
that  the  entire  instrument  must  be  construed  together,  and 
that  the  intention  of  the  testator  expressed,  when  taken  as  a 
whole,  must  be  given  effect  unless  inconsistent  with  some  es- 
tablished rule  of  law.  Jackson  v.  Hoover j  26  Ind.  511; 
Oriiehell  v.  Brown,  72  Ind.  539 ;  Shimer  v.  Mann,  99  Ind. 
190. 

Taking  the  will  in  this  case  as  a  whole,  the  conclusion 
must  evidently  be  reached  that  the  testator's  intention  was 
to  give  to  his  wife  the  use,  management  and  control  of  his 
entire  estate  during  her  life,  for  the  purpose  of  settling  his 
estate  and  supporting  herself  and  his  children  named  in  the 
will,  and  for  the  purpose  of  educating  the  children,  and  if 
it  became  necessary  for  the  purpose  of  paying  his  debts,  set- 
tling his  estate,  or  supporting  herself  and  children,  then  and 
in  that  event  she  should  have  the  full  power  to  sell  both  the 
personal  and  real  estate,  and  use  the  proceeds  for  that  pur- 
pose without  accounting  to  any  person  or  court,  but  whatever 
remained  undisposed  of  and  unconsumed  for  such  purpose 
at  the  date  of  the  death  of  his  wife,  should  go  to  his  chil- 
dren in  the  proportion  stated  in  the  will.  It  is  evident  that 
the  testator  did  not  intend  the  wife  to  take  more  than  a  life- 
estate  or  the  use  of  the  property  during  her  life,  unless  it 
became  necessary  for  her  to  use  the  principal,  or  a  portion  of 
it,  for  the  purposes  named,  and  in  that  event  he  intended  to 
place  it  in  her  power  to  sell  and  dispose  of  it  without  un- 
necessary expense  or  being  compelled  to  give  bonds  or  ren- 
der an  account,  and  that  whatever  should  remain  at  her  death 
should  go  to  his  children. 
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To  place  the  ooDstruction  on  the  will  contended  for  by  the 
appellant  would  render  a  portion  of  the  will  meaningless, 
and  require  it  to  be  treated  as  surplusage.  If  the  widow 
took  a  fee,  then  the  provision  giving  her  full  control  and 
power  to  sell,  without  accounting,  is  surplusage,  and  the  pro- 
vision that  if  there  be  any  of  the  estate  remaining  at  the 
death  of  his  wife,  it  shall  go  to  his  children,  is  meaningless 
and  of  no  effect. 

It  is  further  provided  for  the  building  of  the  house^  and 
manner  of  controlling  his  estate.  Such  a  construction  woald 
be  against  the  well-recognized  rule  for  the  construction  of 
wills. 

It  is  contended  by  counsel  for  appellant  that  giving  the 
right  to  sell  and  dispose  of  the  estate  gave  to  her  a  fee,  and 
the  subsequent  provisions  are  void.  We  can  not  adhere  to 
this  doctrine,  and  it  is  contrary  to  the  decisions  of  this  Court. 
The  case  of  Wood  v.  Robertaorif  113  Ind.  323,  is  in  point  on 
this  question.  The  language  of  the  will  in  that  case  was: 
"  I  give  and  devise  to  my  beloved  wife  the  farm  on  which  I 
now  reside,  as  well  as  all  my  other  real  estate  of  which  I  may 
die  legally  possessed  ;  also,  all  the  pei*sonal  property  of  what- 
ever description  of  which  I  may  die  the  owner,  to  have  and  to 
hold  during  her  natural  life,  and  at  her  death  it  is  my  will 
that  whatever  remains  of  my  estate,  whether  real  or  personal 
property,  in  the  hands  of  my  wife,  shall  be  equally  divided 
among  my  children,"  etc.  The  Court  in  that  case  say:  "  The 
testator  intended  by  this  will  to  devise  to  his  wife  an  estate 
for  life,  and  to  give  his  children  living  at  her  death,  and  the 
descendants  of  such  as  were  then  dead,  a  vested  remainder. 
It  is  true,  the  testator  added  to  the  life-estate  a  power  of  dis- 
position, but  fchis  does  not  change  the  effect  of  the  will  upon 
property  remaining  in  the  possession  of  the  widow  at  the  time 
of  her  death."  The  Court  further  say  :  "  If  this  conclusion 
be  not  correct,  then  all  the  provisions  of  the  will  concerning 
advancements,  as  well  as  the  clear  provision  directing  what 
disposition  shall  be  made  of  property  in  the  hands  of  the 
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widow  at  the  time  of  her  death,  must  be  thrust  aside  as 
meaningless.  But  these  provisions  are  not  without  mean- 
ing, and  were  not  idly  written  in  the  will,  nor  were  they  em- 
ployed  by .  mistake,  and  they  can  not,  therefore,  be  disre- 
garded.'" 

The  language  quoted  applies  with  full  force  to  the  will  in 
this  case.  Although  the  words  '^  for  life "  are  not  used  in 
the  will,  yet  when  the  will  is  taken  as  a  whole  it  as  clearly 
appears  that  the  devise  was  ^^for  life''  as  if  those  words 
were  used. 

Construing  the  will  as  we  do,  the  wife,  Harriet  E.  Comp- 
ton,  took  only  a  life-estate  in  the  land,  and  neither  her  hus- 
band, the  appellant,  nor  the  child  born  of  her  marriage  with 
the  appellant,  took  any  interest  in  the  land  at  her  death. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  April  3, 1890. 


No.  13,991. 
€k>0DPA8TER  V.  LeATHEBS  ET  AL. 

DwEDk — OomtnuHon. — TmanU  in  Common, — Charge  vpon  Land. — A  deed 
was  in  sabstance  as  follows :  "  This  indenture  witnesseth,  that  I,  J.  L. 
convey  and  warrant  to  P.  L.,  mj  wife,  and  F.  L.  and  J.  L.,  Jr.,  on  con- 
dition of  the  support  of  P.  L.,  their  mother,  off  of  said  land  described 
below,  for  the  natural  love  and  afiectlon  I  have  for  said  above  parties, 
the  following  real  estate."    Then  follows  a  description  of  the  land,  etc. 

Held,  that  the  deed  vested  an  estate,  in  fee  simple,  in  the  mother  and  two 
children,  as  tenants  in  common,  each  taking  an  undivided  one-third, 
and  that  the  income  from  the  whole  was  charged  with  the  support  of  the 
mother. 
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QAMB.—Dep<mi  </  with  Third  Barwiu—DeUvery  at  Death  of  Qrantor.—  Whm 
Title  Jhnee. — Where  a  grantor  signs  and  acknowledges  a  deed,  and  de- 
posits it  with  a  third  person,  to  be  delivered  by  him  to  the  grantee  at 
the  death  of  the  grantor,  without  reserving  to  himself  any  right  to  con- 
trol or  record  the  instrument,  if  the  deed  is  afterwards  delivered  to  the 
grantee  the  title  passes,  and  the  deed  ordinarily  takes  effect  by  relation 
as  of  the  date  of  the  first  delivery. 

From  the  Morgan  Circuit  Court. 

W.  S.  Shirley^  J.  V.  Mitchell  and  J.  F.  Cox,  for  appellant 
O.  A.  Adams  and  J.  8.  Newby,  for  appellees. 

Mitchell,  C.  J. — ^The  facts  specially  found  by  the  court 
show^  inter  alia,  that  on  the  4th  day  of  February,  1878, 
James  Madison  Leathers,  being  the  owner  of  a  certain  tract 
of  land,  executed  a  deed  in  substance  as  follows : 

"  This  indenture  witnesseth,  that  I,  James  Madison  Leath- 
ers, of  Morgan  county,  in  the  State  of  Indiana,  convey  and 
warrant  to  Phoebe  Tucker  Leathers,  my  wife,  and  Florence 
Mabel  Leathers,  and  James  M.  Leathers,  junior,  on  condi- 
tion of  the  support  of  Phoebe  T.  Leathers,  their  mother,  off 
of  said  lands  described  below,  in  Morgan  county,  in  the 
State  of  Indiana,  for  the  natural  love  and  affection  I  have 
for  said  above  parties,  the  following  real  estate  in  Morgan 
county  in  the  State  of  Indiana,  to  wit :"  Then  follows  a 
description  of  the  land,  the  formal  attestation  clause,  and  an 
acknowledgment  of  the  instrument  in  due  form. 

The  court  stated,  as  a  conclusion  of  law,  that  the  above 
conveyance  vested  in  Phoebe  Tucker  Leathers,  wife  of  the 
grantor,  an  estate  for  life  of  one-third  of  the  lands  described 
therein,  and  that  the  fee  to  the  whole  estate  was  vested  in 
Florence  M.  and  James  M.  Leathers,  charged  with  the  sup- 
port of  their  mother.  We  do  not  concur  in  this  conclusion. 
The  land  is  granted  to  the  three  grantees  therein  named  in 
plain  and  unambiguous  language.  The  effect  of  the  deed 
was  to  vest  an  estate  in  fee  simple  in  the  mother  and  two 
children  as  tenants  in  common,  each  taking  an  undivided 
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one-third^  and  to  charge  the  income  from  the  whole  with 
the  support  of  the  mother.  S^ut  v.  Dunning,  72  Ind.  343; 
WUliama  v.  Owen,  116  Ind.  70;  Oommona  v.  Gwimon«,  115 
.  Ind.  162. 

The  intention  of  the  parties  is  what  the  law  addresses 
itself  to  in  the  construction  of  deeds ;  but  the  intention  is  to 
be  gathered  from  the  language  found  in  the  instrument. 
The  entire  deed  is  to  be  regarded^  and  when  the  language  is 
unambiguous,  and  the  intent  plainly  appears  upon  the  face 
of  the  instrument,  there  remains  nothing  for  the  court  to  do 
but  to  give  the  deed  effect  according  to  the  terms  written 
therein. 

There  is  nothing  in  the  circumstances  of  the  present  case 
which  justifies  a  constrifction  of  the  deed  so  as  to  give  it  a 
meaning  different  from  that  which  arises  upon  the  face  of 
the  instrument.  Cross-errors  are  assigned,  and  in  support 
of  these  it  is  suggested  that  the  court  committed  error  in 
holding  certain  answers  sufficient  because  it  is  said  it  appears 
from  these  answers  that  the  deed  in  question  was  never  de- 
livered by  the  grantor  in  his  lifetime.  The  facts  pleaded  do 
not  sustain  this  view  of  the  case. 

It  appears  from  the  answers  that  the  deed  was  duly  signed 
and  acknowledged  by  the  grantor  in  his  lifetime,  and  that  it 
was  deposited  by  him  with  a  third  person,  with  instructions 
to  deliver  it  to  his  widow  after  his  death,  and  that  it  was 
delivered  to  her  accordingly. 

Where  a  grantor  signs  and  acknowledges  a  deed,  and  de- 
posits it  with  a  third  person,  to  be  delivered  by  him  to  the 
grantee  at  the  death  of  the  grantor,  without  reserving  to 
himself  any  right  to  control  or  record  the  instrument,  if  the 
deed  is  afterwards  delivered  to  the  grantee  the  title  passes, 
and  the  deed  ordinarily  takes  effect  by  relation,  as  of  the 
date  of  the  first  delivery.  Smiley  v.  Smiley,  114  Ind.  258, 
and  cases  cited ;  Owen  v.  WUliams,  114  Ind.  179.  The  court 
erred  in  its  conclusions  of  law. 
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The  judgment  is  reversed,  with  costs,  with  instraotions  to 
the  court  to  re-state  its  conclusions  of  law  in  consonance 
with  this  opinion,  and  to  render  judgment  accordingly. 

Filed  AprU  3, 1S90. 
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No.  15,263. , 

The  State  v.  Buntin. 

CBmnrAL  Law. — IndietmenL^-hm^pckney  </.-^Iii  the  absence  of  the  en- 
donement  ''A  true  bill "  upon  the  back  of  an  indictment,  although  the 
name  of  the  foreman  of  the  grand  jury  ia  endorsed  thereon,  the  indict- 
ment is  bad,  and  may  be  taken  advantage  of  by  a  motion  to  quash. 

From  the  Boone  Circuit  CSourt. 

L.  T.  MicheneTf  Attorney  General,  and  C.  M.  Ziany  Pros- 
ecuting Attorney,  for  the  State. 
T.  J.  Terhuney  for  appellee. 

Berkshire,  J. — This  is  an  appeal  by  the  State.  The 
court  below  quashed  the  indictment.  The  appellee  files  no 
brief.  We  learn  from  the  appellant's  counsel  that  the  in- 
dictment was  quashed  because  of  the  absence  of  the  words 
'^  A  true  bill,''  on  the  back  of  the  indictment.  Upon  an  ex- 
amination of  the  record,  we  learn  that  the  foreman  of  the 
grand  jury  endorsed  his  name  upon  the  back  of  the  indict- 
ment, but  nowhere  do  the  words  '^ A  true  bill ''  appear. 

The  statute,  section  1669,  requires  that  the  prosecuting 
attorney  sign  the  indictment,  and  that  it  be  endorsed  ^'A 
true  bill,''  and  the  foreman's  name  subscribed  thereon.  This 
statute  is  imperative. 
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Section  1670  provides  that  as  soon  as  the  indictment 
has  been  returned  into  court,  it  shall  be  the  duty  of  the 
judge  to  examine  it,  and  if  the  foreman  has  neglected  to  en- 
dorse it  ^^A  true  bill,''  with  his  name  signed  thereto,  that  the 
court  must  cause  the  foreman  to  so  endorse  it. 

In  the  absence  of  the  endorsement,  which  the  statute  im- 
peratively requires,  the  indictment  is  bad,  and,  as  it  is  an 
infirmity  which  appears  on  the  face  of  the  record,  may  be 
taken  advantage  of  by  a  motion  to  quash.  The  court  com* 
mitted  no  error  in  quashing  the  indictment.  Johnson  v. 
State,  23  Ind.  32;  Heacock  v.  State,  42  Ind.  393;  Oooper  v. 
Sfarf€,  79  Ind.  206 ;  StaU  v.  Bowman,  103  Ind.  69 ;  Gillett 
Crim.  Law,  section  116.  We  do  not  regard  Beard  v.  State, 
57  Ind.  8,  to  the  contrary.  In  that  case  the  indictment  was 
returned  to  the  Posey  Circuit  Court,  and  on  change  of  venue 
the  case  was  transferred  to  the  Vanderburgh  Circuit  Court. 
The  transcript  as  made  and  forwarded  by  the  clerk  of  the 
Posey  Circuit  Court  failed  to  show  the  proper  endorsement 
on  the  indictment,  but  the  court  held  that  the  original  in- 
dictment was  a  part  of  the  record,  and  as  it  appeared  to  be 
properly  endorsed  the  court  properly  overruled  the  motion 
to  quash.  In  passing  upon  the  question  the  judge  who  wrote 
the  opinion  incidentally  remarked  that  the  defect  in  the 
transcript  could  not  be  reached  by  a  motion  to  quash  the 
indictment. 

The  judgment  of  the  court  below  is  affirmed. 

FUed  April  4, 1890. 
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li??-H!  No.  14,112. 

Wabben  et  al.  v.  Hull. 

JnDGMEHT.^Lioi  of, — iVtoT  EquiUeB. — A  judgment  is  a  lien  on  the  inter> 
est  the  debtor  has  in  the  land.  Prior  equities  will  prevail  against  a 
judgment  lien. 

BlXE.-^Lim.'-Efuband  and  Wife,— Real  EeUUe,— Purchase  i^  with  W^^m 
Money, — Equitable  Owner. — Where  land  is  purchased  with  money  given 
to  the  wife  hj  her  father  to  buy  a  home,  and  afterwards  the  husband 
buys  other  land,  which  it  is  agreed  shall  belong  to  the  wife,  it  being 
understood  by  the  party  advancing  the  purchase-money  that  he  is  to 
be  repaid  from  money  to  be  realized  from  the  sale  of  the  property  first 
purchased,  and  is  so  repaid,  the  wife  is  the  equitable  owner  of  the  land 
last  purchased,  and  it  is  not  subject  to  the  lien  of  a  judgment  obtained 
against  the  husband. 

Prom  the  Howard  Circuit  Court. 

M.  Bell  and  W,  G.  Purdum,  for  appellants. 
/.  PT.  Cooper  and  B.  F.  Harness,  for  appellee. 

Elliott,  J. — The  appellant  asserts  that  he  has  a  lien 
upon  the  real  estate  in  controversy  by  virtue  of  a  judgment 
obtained  by  him  against  the  appellee's  husband,  John  H. 
Hull.  The  appellee  claims  that  she  is  the  equitable  owner 
of  the  property,  and  that  her  right  is  superior  to  the  judg^ 
ment  lien  of  the  appellant. 

It  is  the  settled  law  of  this  State  that  a  judgment  is  a  lien 
on  the  interest  the  debtor  has  in  the  land,  and  upon  nothing 
more.  Prior  equities  will  prevail  against  a  judgment  lien. 
Shirk  V.  Thomas,  121  Ind.  147.  If  it  be  true,  as  the  appel- 
lee asserts,  that  she  is  the  equitable  owner  of  the  land,  then 
the  judgment  is  not  a  lien. 

It  is  clear  from  the  evidence  that  the  appellee's  father  gave 
her  two  thousand  dollars  with  which  to  buy  a  home,  and  that 
this  money  was  invested  in  property,  but  not  in  the  specific 
property  in  controversy.     The  evidence,  however,  fairly  au- 
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tfaorizes  the  inference  that  the  property  in  dispute  was  bought 
for  the  appellee,  and  that  it  was  to  be  paid  for  out  of  money 
to  be  realized  from  the  sale  of  the  property  first  purchased ; 
but  it  further  appears  that  the  money  to  pay  for  the  prop- 
erty in  dispute  was  advanced  by  George  D.  Tate  to  John  H. 
Hull.  It  also  appears  that  Tate  understood  when  he  ad- 
vanced the  money  that  he  was  to  be  repaid  out  of  the  avails 
of  the  property  first  bought,  and  that  he  was  repaid  out  of 
that  money.  It  further  appears  that  the  appellee  insisted 
from  first  to  last  that  the  property  last  purchased  was,  and 
should  be,  hers,  and  that  the  husband  assented  to  his  wife's 
claim. 

It  is  evident  that  the  money  which  bought  the  property 
was  that  of  the  wife,  and  not  that  of  the  husband.  The  con- 
sideration moved  from  her,  although  it  is  true  that  in  the 
first  instance  the  property  was  paid  for  with  money  obtained 
from  Tate ;  but,  while  this  is  true,  it  is  also  true  that  the 
intention  of  the  parties  was  that  the  property  should  be  the 
wife's,  that  it  should  be  paid  for  with  her  money,  and  it  was 
ultimately  paid  for  with  money  given  her  by  her  father.  The 
fact  remains,  notwithstanding  the  intervening  transaction, 
that  the  property  was  bought  for  her,  and  that  it  was  her 
money  which  paid  for  it.  The  money  of  the  wife  went  into 
the  property,  and  there  she  may  follow  it.  Derry  v.  Derry, 
98  Ind.  319  ;   Heberd  v.  Wines,  106  Ind.  237. 

We  should  very  much  doubt  the  right  of  the  appellant  to 
subject  the  property  to  the  lien  of  his  judgment  even  if  Tate 
had  advanced  the  money  without  any  agreement  that  it 
should  be  repaid  out  of  the  avails  of  the  sale  of  the  appel- 
lee's property,  for  we  are  inclined  to  the  opinion  that  if  her 
money  actually  paid  for  the  property,  her  right  would  be 
superior  to  that  of  the  appellant,  as  we  believe  that  one  who 
pays  for  property  has  an  equity  which  will  prevail  against  a 
mere  judgment  lien,  although  it  may  be  true  that  the  money 
did  not  go  into  the  property  at  the  time  of  the  purchase,  but 
did  subsequently  go  into  it.     We  need  not,  however,  decide 
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that  question,  and  we  do  not,  for  here  the  evidence  shows  the 
agreement  that  the  property  should  belong  to  the  wife,  that 
it  should  finally  be  paid  for  with  her  money,  that  the  man 
who  temporarily  advanced  the  money  understood  that  he  was 
to  be  repaid  from  her  money,  and  that  it  was  her  money 
which  actually  paid  for  the  property.  To  us  it  seems  clear 
beyond  controversy  that  the  husband  did  not  acquire  any 
title  as  against  his  wife,  and  if  he  did  not,  then  there  is  noth- 
ing upon  which  the  judgment  can  fasten.  Certainly  the  hus- 
band can  not  wrest  from  his  wife  her  father's  gift,  and,  if  he 
can  not,  neither  can  his  creditor.  The  creditor  has  no  greater 
rights  than  those  of  the  debtor,  for  he  claims  through  him, 
and  he  can  not  be  granted  what  the  debtor  would  unhesitat- 
ingly be  denied.  Our  conclusion  is  fully  supported  by  the 
case  of  Lord  v.  Bishop,  101  Ind.  334. 

Judgment  affirmed. 

Filed  April  5, 1890. 
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Tan^l  Marshall  v.  The  State. 

148    2221 

123    128        Criminal  Law.— 41^^-~~  Qff^n^  —How  Charged,— VHiere  a  statute 
fi66    549  makes  it  a  crime  to  do  anyone  of  several  things  mentioned  disjunc- 

tively, all  of  which  are  punishable  alike,  the  whole  may  be  charged 
conjunctively  in  a  single  count. 
Same. — AsaauU  and  Battery. — I\'e9erU  AbUiiy  to  GomimU, — It  is  sufficient  to 
charge  present  ability  to  commit  an  assault  and  battery  in  the  language 
of  the  statute. 
Same. — Bill  of  Exeeptiona. — Time  of  Filing, — Extension  cf, — Where  the  trial 
court  grants  to  the  defendant,  in  a  criminal  case,  ninety  days  in  which 
to  file  his  bill  of  exceptions,  and  the  bill  of  exceptions  is  filed  sixty- 
seven  days  after  the  rendition  of  final  judgment,  it  is  not  in  the  record, 
the  court  having  no  power  to  extend  the  time  within  which  a  bill  of 
exceptions  may  be  filed  beyond  the  statutory  period  of  sixty  days. 
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Same. — Charge  of  Attempt  to  Provoke  AsaavU. — Of  What  DefendoaU  May  be 
Conmeied  Under. — Under  a  charge  in  the  affidavit  of  an  attempt  to  pro- 
Yoke  an  assault  and  battery,  a  defendant  may  be  convicted  of  an  at- 
tempt to  provoke  -an  assaalt,  if  the  evidence  warrants  such  convic- 
tion. 

Sams. — Instmetiona  to  Jury. — Where  a  defendant  desires  more  specific  in- 
structions than  are  given,  it  is  his  duty  to  ask  for  them. 

From  the  Lagrange  Circuit  Court. 

J.  S.  Drake  and  8.  X).  Merritt,  for  appellant. 
L,  T.MicheneTy  Attorney  General,  J".  T.  Sullivan,  Prosecut- 
ing Attorney,  and  J.  H.  GKlleUy  for  the  State. 

Coffey,  J. — This  was  a  prosecution  by  the  State  against 
the  appellant,  instituted  before  a  justice  of  the  peace,  under 
the  provisions  of  section  1983,  R.  S.  1881. 

Atrial  of  the  cause  before  the  justice  resulted  in  a  convic- 
tion, from  which  the  appellant  appealed  to  the  circuit  court, 
where  he  was  again  convicted. 

The  first  question  arising  in  the  record  before  us  relates 
to  the  sufficiency  of  the  affidavit  upon  which  the  prosecution 
is  based. 

Omitting  the  caption,  the  affidavit  is  as  follows :  '^  Frank 
Mingus,  being  duly  sworn,  upon  his  oath,  says  that  one  Ed- 
ward Marshall,  on  the  30th  day  of  April,  1889,  at  the  county 
of  Lagrange  and  State  of  Indiana,  did  then  and  there,  by 
words,  signs  and  gestures,  unlawfully  provoke,  and  attempt 
to  provoke,  him,  the  said  Frank  Mingus,  to  commit  an  as- 
sault and  battery  upon  the  person  of  him,  the  said  Edward 
Marshall,  he,  the  said  Frank  Mingus  having  then  and  there 
the  present  ability  so  to  do." 

The  first  objection  urged  against  the  above  affidavit  is  that 
it  charges  both  that  appellant  did  provoke,  and  that  he  at- 
tempted to  provoke,  the  prosecuting  witness  to  commit  an 
assault  and  battery,  either  one  of  which  is  a  separate  ofience 
against  the  statute. 

It  has  been  repeatedly  held  by  this  court  that  where  a 
Vol.  123.— 9 
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statute  makes  it  a  crime  to  do  any  one  of  several  things  men- 
tioned disjunctively,  all  of  which  are  punishable  alike,  the 
whole  may  be  charged  conjunctively  in  a  single  count. 
Dormer  v.  State,  2  Ind.  308 ;  Sowle  v.  State,  11  Ind.  492; 
Crawford  v.  StaU,  33  Ind.  304 ;  Padgett  v.  State,  68  Ind.  46 ; 
State  V.  Stout,  112  Ind.  245. 

The  next  objection  urged  as  to  the  sufficiency  of  the  af- 
fidavit is  that  the  present  ability  to  commit  the  assault  and 
battery  is  not  sufficiently  charged. 

In  the  case  of  State  v.  Trviock,  46  Ind.  289,  it  was  held 
sufficient  to.charge  the  present  ability  in  the  language  of  the 
statute.  That  is  done  in  the  affidavit  before  us.  We  are  of 
the  opinion  that  the  affidavit  is  sufficient.  See,  also,  Stoie  v. 
Kinder,  109  Ind.  226. 

There  are  other  questions  in  the  case,  argued  in  the  able 
brief  of  counsel  for  the  appellant,  which  relate  principally 
to  the  instructions  given  by  the  court.  Some  of  these  ques- 
tions necessarily  involve  the  evidence  in  the  cause,  and  the 
appellant  is  met  at  this  point  with  the  objection  on  behalf 
of  the  appellee  that  the  evidence  is  not  properly  in  the 
record. 

Final  judgment  was  rendered  in  the  cause  on  the  17th  day 
of  September,  1889,  and  ninety  days  were  given  the  appel- 
lant in  which  to  file  a  bill  of  exceptions.  The  bill  of  excep- 
tions, purporting  to  contain  the  evidence,  was  filed  on  the 
26th  day  of  November,  1889,  sixty-seven  days  after  the  ren- 
dition of  final  judgment  in  the  cause. 

Section  1847,  R.  S.  1881,  is  as  follows  :  "All  bills  of  ex- 
ceptions in  a  criminal  prosecution  must  be  made  out  and  pre- 
sented to  the  judge  at  the  time  of  the  trial,  or  within  such 
time  thereafter  as  the  judge  may  allow,  not  exceeding  sixty 
days  from  the  time  judgment  is  rendered;  and  they  must  be 
signed  by  the  judge  and  filed  by  the  clerk.'' 

Under  this  statute  it  was  held  by  this  Court  in  the  case  of 
Bartley  v.  State^  111  Ind.  358,  that  a  bill  of  exceptions  filed 
later  than  sixty  days  after  the  rendition  of  judgment  was 
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DOt  in  the  record.  Following  this  case  we  must  hold  that  the 
evidence  given  on  the  trial  of  this  cause  is  not  before  us. 

Such  instructions,  therefore,  as  relate  to  the  evidence,  if 
proper  under  any  evidence  that  might  have  been  introduced 
on  the  trial,  must  be  presumed  to  have  been  warranted  by 
the  evidence  before  the  court  at  the  time  they  were  given. 
All  the  objections  urged  to  the  instructions  are  to  instructions 
of  the  character  above  indicated  except  one. 

The  court  instructed  the  jury  that  if  they  were  satisfied 
from  the  evidence  in  the  cause  that  the  appellant,  by  the  use 
of  the  words  proven  on  the  trial,  intended  to  provoke  the 
prosecuting  witness  to  commit  an  asaauU  on  the  appellant, 
they  should  find  him  guilty. 

It  is  objected  that  the  charge  in  the  affidavit  is  that  the 
attempt  was  to  provoke  an  assault  and  battery,  and  that  the 
appellant,  under  that  charge,  could  not  have  been  convicted 
of  an  attempt  to  provoke  a  simple  assault. 

We  can  not  agree  with  the  appellant  in  this  contention, 
every  assault  and  battery  necessarily  includes  an  assault,  and 
a  charge  that  the  appellant  attempted  to  provoke  an  assault 
and  battery  necessarily  includes  a  charge  that  he  attempted 
to  provoke  an  assault.  Under  such  a  charge  we  think  the 
appellant  could  have  been  convicted  of  an  attempt  to  pro- 
voke an  assault  if  the  evidence  warranted  such  conviction. 
Dickinson  v.  State,  70  Ind.  247 ;  Siebert  v.  State,  95  Ind. 
471 ;  StaU  v.  Fisher,  103  Ind.  630 ;  Powers  v.  State,  87 
Ind.  144. 

At  the  close  of  the  evidence  the  appellant  prayed  the  court 
to  require  the  State  to  elect  upon  which  one  of  two  transac- 
tions, disclosed  by  the  evidence,  it  would  rely  for  a  convic- 
tion, which  the  court  refused. 

As  the  evidence  is  not  before  us  we  must  presume  in  favor 
of  the  ruling  of  the  trial  court. 

It  is  finally  contended  by  the  appellant  that  the  instruc- 
tions given  by  the  court  were  not  sufficiently  full  and  specific 
to  enable  the  jury  to  fully  understand  their  duties  in  the  case. 
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It  would  seem  to  be  a  sufficient  answer  to  this  objection  to 
say  that  if  the  appellant  desired  more  specific  instructions 
than  those  given  it  was  his  duty  to  ask  them.  This  was  not 
done.  Adams  v.  State,  65  Ind.  665;  McClary  v.  Staiey  75 
Ind.  260;  Garber  v.  StaJU,  94  Ind.  219;  Rawh  v.  8taJU,  110 
Ind.  384. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

FUed  AprU  4, 1890. 


MS  <io  No.  14,020. 

186916;        MaTKE  V.  ThE  BoABD  OF  COMMISSIONEBS  OF  HuNTINO- 

p~]|  TON  County. 

Gkaybl  Boad. — Ccnvenion  <^%nio  Free  Road, — Proceeding9  IiulihUed  under 
Ad  if  188S. — Effect  upcn  <^  Act  of  1886. — Where  proceedings  were  insti- 
tuted nnder  the  act  of  March  8th,  1883,  for  the  purpose  of  conyerting 
a  certain  toll  road  into  a  free  grayel  road,  and  appraisers  were  appointed 
as  required  by  the  above  act,  but  their  report  was  not  submitted  until 
after  the  act  of  April  ISth,  1885,  amending  certain  sections  of  the  act 
first  above  referred  to  had  taken  effect,  it  was  not  necessary  that  new 
proceedings  should  be  instituted.  It  was  only  necessary,  in  so  far  as 
the  mode  of  procedure  was  changed  by  the  new  act,  that  the  proceed- 
ings should  thereafter  conform  to  that  law. 

JuBiSDicnoN. — Pendency  of  Action, — Pcuaage  of  New  Law  During. — How  Pro- 
ceedings Affected  Thereby, — Where  the  new  law  is  a  substantial  re-enact- 
ment of  the  old,  merely  changing  modes  of  procedure,  but  not  chang- 
ing the  tribunal  or  the  basis  of  the  right,  and  when  it  takes  effect  sim- 
ultaneously with  the  repeal  of  the  old,  it  must  be  presumed,  even 
without  an  express  saving  clause,  that  the  Legislature  intended  that 
proceedings  instituted  under  the  old  law  should  be  carried  to  comple- 
tion under  the  new.  The  jurisdiction  continues  under  the  forms  di 
lected  by  the  latter  act,  in  so  far  as  the  two  acts  are  different. 

From  the  Huntington  Circuit  Court. 


NOVEMBER  TEEM,  1889.  133 

Mayne  v.  The  Board  of  Ck>inini88ioner8  of  Huntington  Coanty. 

Z.  P.  MUligan  and  0*  W.  WhUlook,  for  appellant. 
J.  B.  Kenner  and  J.  L  DUle,  for  appellee. 

MiTCHEiiii,  C.  J. — This  was  a  suit  by  Charles  Mayne 
against  the  board  of  commissioners  of  Huntington  county, 
the  object  of  which  was  to  enjoin  the  county  from  issuing  its 
bonds,  in  order  to  raise  funds  for  the  purchase  of  a, gravel 
road,  which  the  board  of  commissioners  was  about  to  ac- 
quire, and  also  to  restrain  the  board  from  levying  an  assess- 
ment on  the  plaintiff's  land,  in  connection  with  the  con- 
templated purchase  of  the  road. 

It  appears  from  the  complaint  that  on  the  2d  day  of 
March,  1884,  proceedings  had  been  regularly  instituted  ac- 
cording to  the  provisions  of  the  act  approved  March  8th, 
1883  {Ads  of  1883,  p.  183),  for  the  purpose  of  converting  a 
certain  toll  road  into  a  free  gravel  road.  Appraisers  were 
duly  appointed  on  the  10th  day  of  September,  1884,  as  re- 
quired by  the  above-mentioned  act,  but  their  report  was  not 
submitted  until  the  4th  day  of  June,  1885,  at  which  time 
the  act  of  April  13th,  1885  (Acts  of  1885,  p.  209),  amend- 
ing certain  sections  of  the  act  first  above  referred  to,  had 
taken  effect.  It  is  averred  that  the  report  was  subse- 
quently confirmed,  and  that  the  board  of  commissioners 
made  an  order  for  the  purchase  of  the  road,  and  appointed 
viewers  to  apportion  the  benefits  to  the  adjoining  lands,  and 
that  the  viewers  had  apportioned  a  sum  named  to  be  assessed 
upon  the  plaintiff's  land. 

The  position  of  the  appellant  is  that,  although  the  pro- 
ceedings were  properly  instituted  under  the  act  of  1883,  the 
amendatory  act  of  1885,  which  came  into  force  without  any 
saving  clause,  pending  the  proceedings,  superseded  or  re- 
pealed the  prior  act,  thereby  leaving  the  court  without  juris- 
diction to  proceed  further  in  that  case,  and  rendering  all  its 
subsequent  proceedings  coram  non  judiee  and  void. 

This  view  is  not  maintainable.  It  is,  of  course,  a  &miliar 
general  rule,  where  a  right  or  remedy  which  did  not  exist  at 
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the  common  law  is  founded  solely  on  a  statute,  that  the  un- 
qualified repeal  of  the  statute  before  the  right  has  become 
vested,  or  the  remedy  perfected,  abrogates  the  right  and  de- 
prives the  court  of  all  jurisdiction  to  proceed  further  in  ad- 
ministering the  remedy. 

When  jurisdiction  over  a  subject-matter  or  special  pro- 
ceeding depends  upon  an  act  of  the  Legislature,  if  the  act 
be  repealed  before  the  proceeding  is  terminated,  the  juris- 
diction falls  to  the  ground  of  necessity.  Stephenson  v.  Doe^ 
8  Blackf.  508 ;  i2ouaA  v.  Morrieouy  47  Ind.  414 ;  Hampton 
v.  Commonwealth,  19  Pa.  St.  329;  Endlich  Interp.  Statutes, 
section  480. 

Where,  however,  the  new  legislation  does  not  impair,  or 
take  away,  the  previously  existing  right,  nor  deny  a  remedy 
for  its  enforcement,  but  merely  modifies  the  proceedings 
while  providing  a  substantially  similar  remedy,  the  jurisdic- 
tion continues  under  the  forms  directed  by  the  later  act,  in 
so  far  as  the  two  acts  are  difierent.  Bates  v.  Sheets,  64  Ind. 
209 ;  Moss  v.  Statej  ex  reL,  101  Ind.  321 ;  Knoup  v.  Fiqua 
Bank,  1  Ohio  St.  603 ;  Hickory  Tree  Road,  43  Pa.  St  139 ; 
Uwchlan  Township  Road,  30  Pa.  St.  156 ;  Endlich  Interp. 
Statutes,  section  482. 

Accordingly,  where,  after  proceedings  had  been  instituted 
for  the  laying  out  of  a  road,  the  statute  in  force  at  the  time 
requiring  six  viewers  to  be  appointed,  an  act  was  passed  re- 
pealing the  former  law  and  substituting  three  viewers  for 
six,  but  not  otherwise  substantially  changing  the  law,  it  was 
held  that  the  proceeding  might  be  perfected  under  the  new 
law.     Hickory  Tree  Road,  supra. 

It  may  be  conceded,  where  one  or  more  sections  of  a 
statute  are  amended  in  the  mode  prescribed  by  the  constitu- 
tion, that  the  amended  sections  cease  to  exist,  and  the  sec- 
tions as  amended  are,  in  efiect,  incorporated  into  the  original 
act ;  but  where  the  new  law  is  a  substantial  re-enactment  of 
the  old,  merely  changing  modes  of  procedure,  but  not  chang- 
ing the  tril)unal  or  the  basis  of  the  right,  and  when  it  takes 
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effect  simultaneously  with  the  repeal  of  the  old,  it  must  be 
presumed,  even  without  an  express  saving  clause,  that  the 
Legislature  intended  that  proceedings  instituted  under  the 
old  law  should  be  carried  to  completion  under  the  new. 
Oorletf  V.  Sewell,  77  Ind.  316  ;  Muleahey  v.  Givena,  116  Ind. 
286. 

In  such  a  case,  although  the  law  finds  expression  in  the 
amended  act,  so  far  as  the  latter  is  nothing  more  than  a  re- 
enactment  of  a  former  statute,  the  old  law  is  deemed  to  have 
been  newly  continued  in  force.  Cordell  v.  StcUey  22  Ind.  1 ; 
Martindale  v.  Martindale,  10  Ind.  666 ;  Cheezem  v.  State,  2 
Ind.  149. 

By  the  act  of  March  8th,  1883,  the  board  of  commission- 
ers of  any  county  in  this  State  was  authorized,  upon  proper 
petition,  to  order  the  appraisement,  purchase,  and  conver- 
sion of  any  toll  road  into  a  free  gravel  road,  and  a  mode  of 
procedure  was  provided  for  ascertaining  the  value  of  the 
road,  and  of  apportioning  the  cost  upon  the  adjoining  land- 
owners. The  amendment  of  April  13th,  1886,  continues  in 
force  the  same  power  in  the  respective  county  boards,  but 
"  makes  some  changes  in  the  mode  of  procedure,  and  within 
the  principles  above  enunciated  the  jurisdiction  of  the  board 
over  pending  proceedings  was  in  nowise  affected  by  the 
amendment.  It  was  only  necessary,  in  so  far  as  the  mode 
of  procedure  was  changed  by  the  new  act,  that  the  proceed- 
ings should  thereafter  conform  to  that  law.  It  was  not 
necessary  that  new  proceedings  should  be  instituted,  because 
the  steps  required  to  be  taken  under  both  acts  in  order  to 
confer  jurisdiction  upon  the  board  were  substantially  the 
same.     There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

FUed  April  4, 1890. 
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No.  HO0O. 
FOBSION  V.   LaNBBY  ET  AL. 

Allet. — Cbttrudion  c/. — AeUon  for  Damages — When  BrwUe  Cttusii  may 
JfafoMitoin. — An  action  for  damages  can  not  be  maintained  by  a  private 
citizen  against  one  who  obstructs  a  public  highway,  unless  such  citizen, 
by  reason  of  such  obstruction,  has  sustained  some  damage  peculiar  to 
himself,  and  not  suffered  by  the  public  generally. 

Saite. — Action  by  Privaie  CUiMen. — Speekd  Damages, — Sufficiency  cf  ComplamL 
— Where,  in  an  action  for  damages  for  the  obstruction  of  an  alley,  it  is 
alleged  in  the  complaint  that  the  plaintiff's  building,  in  which  is  a 
dry  goods  and  grocery  store,  and  in  which  the  post^ffice  is  maintained, 
and  her  bam,  corn-crib,  wood-house,  and  other  outbuildings  are  erected 
upon  this  alley,  and  that  it  furnishes  the  means  of  ingress  and  egress  to 
and  from  all  except  the  store  building,  and  that  such  obstruction  whoUy 
cuts  off  such  ingress  and  egress,  an  interest  and  an  injury  are  shown, 
such  as  are  not  common  to  the  public  generally. 

Same. — Dedkalion  to  Public, — DeelaraiionB  of  Owner. — AdmiuUnlity  of, — Ear 
dtnct, — The  declarations  of  a  person,  while  owning  the  land  over  which 
the  alley  alleged  to  be  obstructed  runs,  tending  to  prove  an  intention 
to  dedicate  the  alley  to  the  use  of  the  public  as  a  highway,  are  com* 
petent. 

Saks.— .KUenKofi  to  DedioaU  to  PMic—How  Determined, — As  to  whether  a 
person  intends  to  make  a  dedication  of  ground  to  the  public  for  a  street 
or  other  purpose,  must  be  determined  from  his  acts  and  declarations 
explanatory  thereof,  in  connection  with  all  the  circumstances  that  sur- 
round and  throw  light  upon  the  subject,  and  not  from  what  he  may 
subsequently  testify  in  relation  to  his  real  intentions. 

Same. — Dedication  to  Public. —  What  Amounte  to. — Where  the  owner  of  the 
lots  over  which  the  alley  alleged  to  be  obstructed  runs,  sold  the  lots 
with  reference  to  this  alley  as  a  public  highway,  it  amounted  to  a  ded- 
ication thereof  to  the  public. 

Same. —  Verdict. — Sufficiency  of. — In  an  action  for  damages  for  the  obstruc- 
tion of  an  alley,  where  the  verdict  upon  a  reasonable  construction  as- 
sesses the  damages  with  reference  to  the  alley  in  controversy,  as  an 
appurtenance  to  the  property  of  the  plaintiff,  it  covers  all  the  issues 
presented  by  the  pleadings  and  is  sufficient  to  authorise  the  rendition 
of  judgment  upon  it. 


From  the  Cass   Circuit  Court. 
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D.  2).  Dykemauy  W.  T.  Wilson  and  O.  G.  Taber,  for  ap- 
pellant. 

•71  C.  Nelaonj  Q.  A.  Myers  and  J.  if.  Justice^  for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellees  against 
the  appellant  to  recover  damages  for  the  unlawful  obstruc- 
tion of  a  public  alley.  The  complaint  is  in  two  paragraphs. 
The  first  alleges,  substantially,  that  the  appellee  Ellen  Lan- 
dry, who  is  the  wife  of  her  co-appellee,  is  the  owner  of 
certain  unplatted  lots,  describing  them,  in  Clymer^s  Station, 
in  Cass  county,  Indiana;  that  one  Andrew  M.  Brown  being 
the  owner  of  a  forty-acre  tract  of  land,  of  which  appellees' 
lots  constituted  a  part,  laid  out  said  lots,  and  at  the  same 
time  laid  out  a  certain  described  ten-foot  alley,  and  expressly 
dedicated  said  alley  forever  to  the  public,  by  then  and  there 
freely  giving  said  alley  to  the  public ;  that  one  of  appellees' 
lots  is  situate  on  the  south  side  of  said  alley,  and  the  other 
on  the  north  side  thereof;  that  the  dwelling-house  occupied 
by  appellee,  as  well  as  the  wood-house  and  cow-house,  are 
situate  on  the  lot  south  of  said  alley ;  that  the  grocery  and 
dry  goods  store  and  post-office,  run  and  operated  by  appel- 
lees, and  also  the  barn,  are  situated  on  the  lot  on  the  north 
side  of  said  alley ;  that  appellees  have  used  said  alley  as  a 
way  of  ingress  and  egress  to  and  from  the  said  wood-house, 
cow-house,  stable  and  bam,  for  twenty  years  past  up  to  the 
year  1883,  when  the  appellant,  without  right  and  against  the 
repeated  protests  of  the  appellees  and  others,  unlawfully  and 
forcibly  obstructed  the  same  by  fencing  the  same  on  the 
sides  and  at  the  east  end,  the  entrance  from  the  public  high- 
way, with  a  barbed  wire  fence,  and  has  ever  since  with  men- 
aces and  threats  forcibly  and  unlawfully  obstructed  said 
alley,  and  during  said  time  prevented  the  public,  and  espe- 
cially appellees,  from  using  said  alley  in  any  way  for  any 
purpose ;  that  the  public,  and  especially  the  appellees,  used 
and  travelled  said  alley  for  more  than  twenty  years  contin- 
uously and  uninterruptedly  prior  to  the  time  the  same  was  so 
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obstructed  by  the  appellant ;  that  on  account  of  said  ob- 
struction appellees  have  been  deprived  of  the  way  to  the 
wood-house,  cow-stable  and  barn  situate  on  said  alley,  and 
in  consequence  of  said  obstruction  have  suffered  and  sus- 
tained the  following  expenses  and  damages :  setting  out  an 
itemized  account  of  special  damages,  among  which  is  loss  of 
rent  of  (2.50  per  month  of  dwelling  since  May,  1883,  to 
date,  $100. 

The  second  paragraph  of  the  complaint  does  not  differ 
materially  from  the  first. 

The  court  overruled  a  demurrer  to  each  paragraph  of  the 
complaint,  and  the  appellant  excepted. 

Upon  issue  joined  the  cause  was  tried  by  a  jury,  who  re- 
turned a  special  verdict  in  the  cause,  from  which  it  appears 
that  the  appellee  Ellen  Landry  is  the  owner  of  the  lots 
described  in  the  complaint,  and  that  she  and  her  husband 
and  her  grantors  have  been  in  the  possession  of  the  same  for 
more  than  twenty  years  prior  to  the  commencement  of  this 
suit ;  that  in  the  year  1856  one  Brown,  who  owned  the  forty- 
acre  tract  of  land  of  which  the  lots  owned  by  the  appellee 
and  the  alley  in  controversy  were  a  part,  sold  one  of  said  lots 
to  one  John  Selliers,  and  at  the  same  time  laid  out  the  alley 
in  controversy,  and  as  an  inducement  for  and  part  of  the  con- 
sideration of  the  purchase,  then  and  there  dedicated  the  same 
for  the  use  of  said  lot  and  as  a  public  alley ;  that  said  lot  was 
purchased  with  reference  to  said  alley ;  that  the  purchaser  at 
once  went  into  the  possession  of  said  lot  and  built  a  fence  on 
the  line  of  said  alley,  and  built  upon  and  improved  said  lot 
with  reference  to  said  alley,  and  that  he  and  his  grantees  have 
continuously  used  said  alley  as  such  for  the  purpose  of  ingress 
and  egress  to  and  from  the  buildings  on  said  lot  for  more 
than  twenty  years  prior  to  the  year  1883 ;  that  the  other  lot 
owned  by  the  appellee  was  also  sold  by  the  said  Brown  with 
reference  to  said  alley,  as  such,  to  one  John  Davis  in  the  year 
1856,  who  immediately  went  into  possession  of  the  same, 
built  a  fence,  put  up  buildings,  and  improved  said  lot  with 
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reference  to  said  alley^  and  he  and  his  grantees  have  nsed 
said  alley^  as  such,  for  the  purpose  of  ingress  and  egress  to 
and  from  said  lot  and  the  buildings  thereon  for  more  than 
twenty  years  prior  to  the  year  1883;  that  the  dwelling, 
wood-house  and  cow  stable  used  and  occupied  by  the  appellee 
for  the  past  six  years  are  situate  on  the  lot  immediately  north 
of  said  alley ;  that  she  and  her  husband  and  their  grantors 
have  used  said  alley  as  a  way  of  ingress  and  egress  to  and 
from  the  wood-house,  cow  stable  and  barn  and  buildings  for 
more  than  twenty  years  prior  to  the  year  1883 ;  that  said  al- 
ley was  used  and  travelled  as  a  public  alley  from  the  public 
highway  to  the  railroad  for  more  than  twenty  years  prior  to 
the  year  1883;  that  in  the  spring  of  1883  the  appellant, 
without  right,  and  over  the  repeated  protests  of  the  appel- 
lees, unlawfully  and  forcibly  obstructed  said  alley  by  erect- 
ing a  barbed  wire  fence  of  six  strands  on  both  sides  thereof, 
and  by  erecting  a  gate  at  the  public  highway  across  the  east 
end  thereof,  and  securely  fastening  the  same,  and  has  kept  the 
same  fastened  by  force;  that  such  obstruction  completely 
shut  off  the  use  of  said  alley  by  the  appellees  and  the  pub- 
lic, and  entirely  prevented  ingress  and  egress  to  and  from  the 
buildings  on  said  lots  on  each  side  of  said  alley,  and  to  and 
from  the  rear  of  said  lots ;  that  appellees  have  been  deprived 
of  the  use  of  said  alley  since  the  spring  of  1883;  that  the 
value  of  the  use  of  said  alley  to  the  appellees  for  the  purpose 
of  ingress  and  egress  to  and  from  said  barn,  wood-shed,  cow 
stable  and  corn-crib  and  building,  and  the  rear  of  said  lots,  is 
$2.25  per  month ;  that  appellees  have  been  deprived  of  the 
use  of  said  alley  three  years  and  eight  months. 

The  jury  found  that  if  upon  the  foregoing  facts  the  appel- 
lees were  entitled  to  recover  the  appellee  Ellen  Landry 
was  entitled  to  damages  in  the  sum  of  $99. 

Upon  the  return  of  this  verdict  the  appellant  moved  the 
court  for  a  venire  de  novo,  which  motion  the  court,  overruled. 
He  then  filed  a  motion  and  reasons  for  a  new  trial,  which 
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motion  was  overruled,  and  thereupon  he  moved  in  arrest  of 
judgment,  which  the  court  also  overruled. 

The  court  rendered  judgment  on  said  verdict  in  favor  of 
the  appellee  Ellen  Landry  for  |99  and  the  costs  of  the  suit, 
from  which  an  appeal  is  taken  to  this  court. 

The  errors  assigned  call  in  question  the  several  rulings  of 
the  circuit  court  above  set  out. 

The  first  question  in  order  presented  by  the  record  relates 
to  the  action  of  the  court  in  overruling  the  demurrer  to  the 
complaint. 

Many  objections  to  the  complaint  are  embraced  in  the  able 
brief  of  counsel  for  the  appellant,  all  of  which  have  been 
carefully  considered,  but  we  deem  it  unnecessary,  in  this 
opinion,  to  discuss  them  all.  The  only  question  presented, 
which  goes  to  the  merits  of  the  controversy  between  the  par- 
ties, arises  out  of  the  contention  of  the  appellant  that  the 
complaint  does  not  show  that  the  appellees,  by  reason  of  the 
obstruction  of  which  which  complaint  is  made,  have  suffered 
some  private  and  extraordinary  damage  beyond  that  suffered 
by  the  public  generally,  which  will  enable  them  to  maintain 
this  action. 

It  seems  to  be  settled  that  an  action  for  damages  can  not 
be  maintained  by  a  private  citizen  against  one  who  obstructs 
a  public  highway,  unless  such  citizen,  by  reason  of  such  ob- 
struction, has  sustained  some  damage  peculiar  to  himself,  and 
not  suffered  by  the  public  generally.  Blackstone,  in  his 
Commentaries,  bk.  3,  p.  219,  states  the  rule  thus :  "  The 
law  gives  no  private  remedy  for  anything  but  a  private  wrong. 
Therefore  no  action  lies  for  a  public  or  common  nuisance, 
but  an  indictment  only ;  because  the  damage  being  common 
to  all  the  king's  subjects,  no  one  can  assign  his  particular 
portion  of  it ;  or  if  he  could,  it  would  be  extremely  hard,  if 
every  subject  in  the  kingdom  were  allowed  to  harass  the 
offender  with  separate  actions.  For  this  reason,  no  person, 
natural  or  corporate,  can  have  an  action  for  a  public  nui- 
sance, or  punish  it ;  but  only  the  king  in  his  public  capa- 
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city  of  supreme  governor,  and  paier  familiaa  of  the  king- 
dom. Yet  this  rule  admits  of  one  exception  :  where  a  pri- 
vate person  suffers  some  extraordinary  damage,  beyond  the 
rest  of  the  king's  subjects,  by  a  public  nuisance ;  in  which 
case  he  shall  have  a  private  satisfaction  by  action.'' 

This  court  has  steadily  and  uniformly  adhered  to  the  rule 
as  announced  in  the  above  quotation.  Powell  v.  Bunger,  91 
Ind.  64;  Ross  v.  Thompson^  78  Ind.  90  ;  Cummins  v.  CHty  of 
Seymour,  79  Ind.  491 ;  McOowan  v.  Whitesides,  31  Ind. 
236. 

But  in  all  our  cases,  where  the  question  has  arisen,  this 
court  has  recognize!  the  exception  stated  by  Blackstone.  In 
the  case  of  Ross  v.  Thompson,  supra,  this  court  said  :  "  A 
man  who  owns  a  business  block,  fronting  on  a  public  high-* 
way  which  affords  the  means  of  getting  into  or  out  of  his 
properly,  has  certainly  a  special  interest  in  the  public  way. 

"It  is  quite  plain,  that,  if  the  highway  were  closed,  his 
building  would  be  almost,  if  not  altogether,  valueless." 

In  this  dase  it  is  alleged,  in  the  complaint,  that  the  ap- 
pellee's building,  in  which  is  a  dry  goods  and  grocery  store, 
and  in  which  the  post-office  is  maintained,  and  her  barn,  corn- 
crib,  wood-house,  and  other  outbuildings  are  erected  upon  this 
alley,  and  that  it  furnishes  the  means  of  ingress  and  egress 
to  and  from  all  except  the  store  building,  and  that  such  ob- 
struction wholly  cuts  off  such  ingress  and  egress.  This  shows 
an  interest  and  an  injury,  such  as  are  not  common  to  the  public 
generally.  The  public  has  the  right  to  travel  the  alley  in  com- 
mon with  the  appellee,  but  the  public  does  not  use  it  as  a  means 
of  ingress  and  egress  to  and  from  the  buildings  owned  by 
the  appellees.  By  the  obstruction  both  the  public  and  the  ap- 
pellees are  prevented  from  travelling  this  public  highway,  but 
the  public  generally  are  not  interested  in  the  question  as  to 
the  damages  sustained  by  the  appellees  by  reason  of  being 
deprived  of  ingress  and  egress  to  and  from  their  property. 

In  our  opinion  the  complaint  before  us  states  facts  which 
bring  the  case  within  the  exception  to  the  general  rule,  and 
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states  a  cause  of  action  in  favor  of  the  appellees  against  the 
appellant.  It  follows  that  the  court  did  not  err  in  overrul- 
ing the  demurrer  to  the  complaint. 

On  the  trial  of  the  cause  the  court  permitted  the  appel- 
lees to  prove  the  declarations  of  Brown  and  others^  while 
owning  the  land  over  which  the  alley  in  controversy  runs, 
tending  to  prove  an  intention  to  dedicate  the  alley  to  the  use 
of  the  public  as  a  highway. 

In  this  the  court  did  not  err.  As  to  whether  a  person  in- 
tends to  make  a  dedication  of  ground  to  the  public  for  a 
street  or  other  purpose,  must  be  determined  from  his  acts 
and  declarations  explanatory  thereof,  in  connection  with  all 
the  circumstances  that  surround  and  throw  light  upon  the 
subject,  and  not  from  what  he  may  subsequently  testify  in 
relation  to  his  real  intentions.  City  of  Columbus  v.  Dahn, 
36  Ind.  330 ;  Gity  of  Indianapolis  v.  Kingsbury,  101  Ind. 
200. 

It  is  also  contended  that  the  verdict  is  defective,  in  that 
it  fails  to  find  upon  all  the  issues  in  the  cause,  and  fails  to 
assess  any  legitimate  damages.  The  argument  is,  that  it  is 
shown  upon  the  &ce  of  the  verdict  that  the  basis  upon  which 
the  jury  assessed  damages  is  erroneous,  and  that  the  verdict 
stands  as  if  the  jury  had  failed  to  assess  any  damages. 

We  can  not  agree  with  the  appellant  in  this  contention. 
It  is  true  that  the  jury  find  the  use  of  the  alley  in  contro- 
versy, as  a  means  of  ingress  and  egress  to  and  from  the  building 
thereon,  was  of  a  given  value  per  month  to  the  appellees,  but 
this  does  not  preclude  the  idea  that  this  was  the  actual  value 
of  the  way  as  an  appurtenance  to  the  property.  If  the  value 
ofthis  alley,  as  a  means  of  ingress  and  egress  to  and  from  the 
buildings  constructed  with  reference  to  it,  was  as  found  by 
the  jury,  it  was  of  that  value  to  the  appellees  who  owned  the 
buildings.  The  verdict  must  receive  such  reasonable  con- 
struction as  will  enable  the  court  to  give  it  effect  if  this  can 
be  done  without  violence  to  the  language  used.  This,  we 
think,  can  be  done.     Construing  the  verdict  as  assessing  the 
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daixiages  with  reference  to  the  value  of  the  alley  in  contro- 
versy^ as  an  appurtenance  to  the  property  of  the  appellees, 
it  covers  all  the  issues  presented  by  the  pleadings,  and  was 
su£Bcient  to  authorize  the  judgment  rendered  by  the  court. 

Finally  it  is  contended  by  the  appellant  that  the  verdict 
is  not  supported  by  the  evidence.  We  think  otherwise. 
The  evidence  tends  strongly  to  show  that  this  alley  was  ded- 
icated to  the  public  use  by  one  Brown,  the  owner  of  the 
land  over  which  it  runs,  in  the  year  1856.  The  lots  owned 
by  the  appellees  were  sold  by  Brown  with  reference  to  this 
alley  as  a  public  highway,  which  in  itself  amounted  to  a 
dedication.  Oity  of  Indianapolis  v.  Eingsbury^  supra  ;  City 
of  Logansport  v.  Dunn^  8  Ind.  378 ;  City  of  Evansville  v. 
Evans,  37  Ind.  229 ;  Faust  v.  Gty  of  Huntington,  91  Ind. 
493 ;  (My  of  Evawmlle  v.  Page,  23  Ind.  625 ;  Dillon  Munic. 
Corp.  (2d  ed.),  section  640. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed.  

Filed  IprU  h,  1890.  m  snl 

198 


No.  14,186. 

Thb  CriTZEKs  Loan  Fund  and  Savings  Association 
OF  Bloomington  v.  Fbiedlet  et  al. 

Attobhst  ahd  Clisnt. — £9kiff  amd  DiKgenM, — Lack  cf, — RvU  c§  Liabiliiy, 
— AttoraejB  are  held  to  the  same  rale  of  liability  for  want  of  profee- 
slonal  skill  and  diligence  in  practice,  and  for  erroneous  or  negligent 
advice  to  those  who  employ  them,  as  are  physicians,  surgeons,  and  other 
persons  who  hold  themselves  out  to  the  world  as  possessing  skill  and 
qualifications  in  their  respective  trades  or  professions. 

Same, — AUomejf, — Aoeepiomee  <if  EmploymenL — lAabiUiiy  to  his  OHenL — An 
attorney  who  undertakes  the  management  of  business  committed  to  his 
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charge,  thereby  impliedly  represents  that  he  possesses  the  skill,  and  that 
he  will  exhibit  the  diligence  ordinarily  possessed  and  employed  by  well- 
informed  members  of^his  profession  in  the  conduct  of  business  such  as 
he  has  undertaken.  ^  He  will  be  liable  if  his  client's  interests  suffer  on 
account  of  his  failure  to  understand  and  apply  those  rules  and  princi- 
ples of  law  that  are  well  established  and  clearly  defined  in  the  element- 
ary books,  or  which  have  been  declared  in  adjudged  cases  that  have 
been  duly  reported  and  published  a  sufficient  length  of  time  to  have  be- 
come known  to  those  wbo  exercise  reasonable  diligence  in  keeping  pace 
with  the  literature  of  the  profession. 

Sams. — NegUgenoe, —  When  Attorney  not  ChargeahU  with, — A  lawyer  is  not  to  > 
be  charged  with  negligence  where  he  accepts  as  a  correct  exposition,  of 
the  law  a  decision  of  the  Supreme  Court  of  his  own  State,  nor  can  he 
be  held  liable  for  a  mistake  in  reference  to  a  matter  in  which  members 
of  the  profession,  possessed  of  reasonable  skill  and  knowledge,  may  dif- 
fer as  to  the  law  until  it  has  been  settled  in  the  courts;  nor  if  he  is  mb- 
taken  in  a  point  of  law  on  which  reasonable  doubt  may  be  entertained 
by  well-informed  lawyers. 

Same. — Estate  Held  by  JEniireiies, — Loan  Upon, — Advice  ae  to  lAahUityfor. — 
An  attorney  who,  prior  to  the  decision  of  Dodge  ▼.  Kiruy,  101  Ind.  102, 
decided  January  23, 1884,  advised  that  a  husband  and  wife  might  se- 
cure a  debt  of  the  former  on  his  estate  in  lands  held  by  himself  and 
wife  as  tenants  by  the  entireties,  can  not  be  regarded  as  guilty  of  neg- 
ligence. The  error  must  be  regarded  as  one  into  which  any  reason- 
ably careful  and  prudent  lawyer  might  have  fallen.  Prior  to  the 
decision  above  referred  to  the  Supreme  Court  of  this  State  had 
never  held  that  a  mortgage  executed  by  a  husband  and  wife,  on  lands 
held  by  them  as  tenants  by  entireties,  was  void  as  to  both  of  them. 

From  the  Lawrence  Circuit  Court. 

J.  H,  Louden  and  W.  P.  Rogers,  for  appellant. 
J.  W.  Buakirh,  P.  K.  Buskirk  and  H.  O.  Duncan,  for  ap- 
pellees. 

Mitchell,  C.  J. — This  suit  was  instituted  by  the  Citizens 
Loan  Fund  and  Savings  Association  against  Harmon  H. 
Friedley  and  the  sureties  on  his  bond,  to  recover  money  al- 
leged to  have  been  lost  to  the  loan  association  on  account  of 
the  negligence  and  want  of  skill  of  the  defendant  Friedley 
while  acting  as  the  attorney  of  the  association. 

It  is  averred  that  the  association  made  a  loan  of  $400  to 
one  of  its  shareholders  in  August,  1883,  upon  the  faith  of 
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advice  given  by  the  appellee,  its  attorney,  who  certified  to  its 
officers  in  writing  that  the  title  to  certain  real  estate  upon 
which  the  applicant  for  the  loan  proposed  to  execute  a  mort- 
gage as  security  therefor,  was  perfect  and  available  to  secure 
the  loan  applied  for. 

It  appears  that  the  real  estate  was  owned  by  the  applicant 
and  his  wife  as  tenants  by  the  entireties,  that  the  *  loan  was 
made  in  reliance  upon  the  advice  of  the  attorney,  that  the 
borrower  subsequently  died,  his  estate  being  insolvent,  and 
that  his  widow  successfully  resisted  a  suit  for  the  foreclosure 
of  the  mortgage  subsequently  brought  by  the  association,  her 
defence  having  been  predicated  upon  the  ground  that  she 
signed  the'  note  and  mortgage  merely  as  the  surety  for  her 
husband. 

It  is  insisted  that  the  complaint  shows  that  the  association 
sustained  loss  in  consequence  of  the  ignorance,  carelessness 
or  unskilfulness  of  its  attorney,  and  that  the  latter,  with  his 
sureties,  must  therefore  respond  to  it  in  damages  for  the 
amount  lost.  No  neglect  or  want  of  skill  appears  except  that 
the  attorney  was  mistaken  as  to  the  law  applicable  to  the 
state  of  the  title  of  the  borrower,  and  its  availability  as  a 
security  for  the  loan. 

Attorneys  are  very  properly  held  to  the  same  rule  of  lia- 
bility for  want  of  professional  skill  and  diligence  in  practice, 
and  for  erroneous  or  negligent  advice  to  those  who  employ 
them,  as  are  physicians,  surgeons,  and  other  persons  who  hold 
themselves  out  to  the  world  as  possessing  skill  and  qualifica- 
tion in  their  respective  trades  or  professions.  Watigh  v. 
Shunky  20  Pa.  St.  130. 

The  practice  of  law  is  not  merely  an  art,  it  is  a  science 
which  demands  from  all  who  engage  in  it  without  detriment 
to  the  public,  special  qualifications  which  can  only  be  at- 
tained by  careful  preliminary  study  and  training,  and  by 
constant  and  unremitting  investigation  and  research.  But  as 
the  law  is  not  an  exact  science,  there  is  no  attainable  degree 
Vol.  123.— 10 
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of  skill  or  excellence  at  which  all  differences  of  opinion  or 
donbts  in  respect  to  questions  of  law  are  removed  from  the 
minds  of  lawyers  and  judges.  Absolute  certainty  is  not  al- 
ways possible.  ^'  That  part  of  the  profession/'  said  Lord 
Mansfield^  in  Pitt  v.  Yalden,  4  Burr.  2060^  '*  which  is  car- 
ried on  by  attorneys  is  liberal  and  reputable,  as  well  as  use- 
ful to  th'e  public,  when  they  conduct  themselves  with  honor 
and  integrity  ;  and  they  ought  to  be  protected  where  they  act 
to  the  best  of  their  knowledge  and  skill.  But  every  man  is 
liable  to  error  ;  and  I  should  be  very  sorry  that  it  should  be 
taken  for  granted  that  an  attorney  is  answerable  for  every 
error  or  mistake,  and  to  be  punished  for  it  by  being  charged 
with  the  debt  which  he  was  employed  to  recover  for  his 
client."  Watfton  v.  Muirhead,  57  Pa.  St.  161 ;  United  States 
Mortgage  Co.  v.  Henderson j  111  Ind.  24  (34). 

An  attorney  who  undertakes  the  management  of  business 
committed  to  his  charge,  thereby  impliedly  represents  that 
he  possesses  the  skill,  and  that  he  will  exhibit  the  diligence 
ordinarily  possessed  and  employed  by  well-informed  mem- 
bers of  his  profession,  in  the  conduct  of  business,  such  as  he 
has  undertaken.  He  will  be  liable  if  his  client's  interests 
suffer  on  account  of  his  failure  to  understand  and  apply 
those  rules  and  principles  of  law  that  are  well  established 
and  clearly  defined  in  the  elementary  books,  or  which  have 
been  declared  in  adjudged  cases  that  have  been  duly  reported 
and  published  a  sufficient  length  of  time  to  have  become 
known  to  those  who  exercise  reasonable  diligence  in  keep- 
ing pace  with  the  literature  of  the  profession.  Hillegass  v. 
Bender,  78  Ind.  225, and  cases  cited;  Pennington  v.  Yelly  11 
Ark.  212  (52  Am.  Dec.  262) ;  Goodman  v.  Walker,  30  Ala. 
482  (68  Am.  Dec.  134) ;  Weeks  Attorneys,  sections  284-289 ; 
Fenaille  v.  Coudert,  44  N.  J.  L.  284 ;  Oambert  v.  HaH,  44 
Cal.  542. 

Thus  it  has  been  said :  ^  He  is  liable  for  the  consequences 
of  ignorance  or  non-observance  of  the  rules  of  practice  of 
his  court,  for  the  want  of  care  in  the  preparation  of  the 
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caaae  for  trial.  Whilst,  on  the  other  hand,  he  is  not  answer* 
able  for  error  in  judgment  upon  points  of  new  occurrence, 
or  of  nice  or  doubtful  construction/^  Qodefray  v.  DaMon^ 
6  Bing.  460.  Chitty  Con.  817 ;  Dearborn  v.  Dearborn^  15 
Mass.  316.  It  is  his  own  fault,  however,  if  he  undertakes 
without  knowing  what  he  needs  only  to  use  diligence  to  find 
out,  or  applies  less  than  the  occasion  requires. 

A  lawyer  is  without  excuse  who  is  ignorant  of  the  ordi- 
nary settled  rules  of  pleading  and  practice,  and  of  the  stat- 
utes and  published  decisions  in  his  own  State,  but  he  is  not 
to  be  charged  with  negligence  where  he  accepts  as  a  correct 
exposition  of  the  law,  a  decision  of  the  Supreme  Court  of 
his  own  State,  nor  can  he  be  held  liable  for  a  mistake  in 
reference  to  a  matter  in  which  members  of  the  profession, 
possessed  of  reasonable  skill  and  knowledge,  may  differ  as  to 
the  law  until  it  has  been  settled  in  the  courts ;  nor  if  he  is 
mistaken  in  a  point  of  law  on  which  reasonable  doubt  may 
be  entertained  by  well-informed  lawyers.  Marsh  v.  Whii" 
mare,  21  Wall.  178 ;  Kemp  v.  BuHy  4  B.  &  Ad.  424. 

Now,  while  it  is  quite  true  that  section  5119,  R.  S.  1881, 
which  took  effect  September  19th,  1881,  prohibited  a  mar- 
ried woman  from  entering  into  any  contract  of  suretyship, 
and  declared  all  such  contracts  void  as  to  her,  and  while  it 
had  been  thoroughly  settled  that  a  married  woman  who  had 
joined  in  a  mortgage  of  her  separate  property  to  secure  the 
debt  of  her  husband  was  to  be  regarded  as  his  surety  {Leary 
V.  Shaffer,  79  Ind..  567),  it  had  never  been  held  prior  to 
the  23d  day  of  January,  1884,  when  the  judgment  in  Dodge 
V.  Kinzy,  101  Ind.  102,  was  pronounced,  that  a  mortgage 
executed  by  a  husband  and  wife  on  lands  held  by  them  as 
tcoants  by  entireties,  was  void  as  to  both  of  them.  It  can 
not  fairly  be  said,  therefore,  that  before  the  decision  in  Dodge 
V.  Kinzy,  supra,  was  made  and  promulgated,  so  as  to  have 
become  known  by  those  reasonably  diligent  in  the  profession, 
it  was  such  a  mistake  to  advise  that  a  husband  and  wife 
might  secure  a  debt  of  the  former  on  his  estate  in  lands  held 
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by  himself  and  wife  as  tenants  by  the  entireties^  as  conld 
only  have  resulted  from  the' want  of  ordinary  knowledge 
and  skilly  or  from  the  failure  to  exercise  reasonable  care  and 
caution.  The  error  must  be  regarded  as  one  into  which  any 
reasonably  careful  and  prudent  lawyer  might  have  fallen, 
and  therefore  one  for  which  the  attorney  was  not  liable. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  5, 1890. 


180 11 

123    148 
144    111 


No.  14,597. 

The  Board  of  Commissionebs  op  Jay  County  v.  Taylor 

ET  AL. 

CouNTT  GoMMisaiONEBS. — EmplojfmerU  <^  AUomey, — I\AUe  PoUey, —  When 
Void  a»  Affcdnti. — ^A  contract  entered  into  between  the  board  of  county 
commiBsionerB  and  certain  attorneys,  by  which  the  board  employed  said 
attorneys  to  act  as  county  attorneys  for  a  period  of  three  years  from  a 
date  mentioned  in  said  contract,  is  void  as  against  public  policy. 

Same. — EmploymerU  of  AUomey, — Limit  of  Authority, — A  board  of  county 
commissioners  has  not  the  power  to  bind  its  successors  by  employing 
attorneys  to  act  for  a  period  beyond  the  time  when  the  board  will,  by 
operation  of  law,  have  to  be  reorganized. 
Elliott,  J.,  and  Coffey,  J.,  dissent 

From  the  Jay  Circuit  Court. 

T.  Bosworth  and  F,  H.  Snyder,  for  appellant. 
W.  H.  Williamaon,  J.  J.  M.  La  Follette,  J.  A.  Jaquuiy  D.  T. 
Taylor  and  B.  H.  Hartfordy  for  appellees. 

Berkshire,  J. — The  appellees  sued  the  appellant  upon 
the  following  contract : 

*^  This  memorandum  of  agreement,  made  this  day^  be- 
tween the  board  of  commissioners  of  Jay  county  of  the  first 
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part,  and  Taylor  and  Hartford  of  the  second  part,  wit- 
nessetb,  that  the  party  of  the  first  part  has  this  day  em- 
ployed and  hired  the  party  of  the  second  part  as  ooanty 
attorney  for  Jay  county,  in  the  State  of  Indiana,  for  a  pe- 
riod of  three  years  from  the  5th  day  of  December,  1887 ; 
the  said  party  of  the  second  part  hereby  agreeing  to  attend 
to  all  litigation  in  which  the  board  of  commissioners  of 
Jay  county  is  a  party,  in  any  of  the  courts  of  the  State  of 
Indiana,  and  at  all  times  to  render  and  give  the  board  of 
commissioners  of  Jay  county,  or  any  member  thereof,  legal 
advice  at  their  reasonable  request,  and  also  to  legally  advise 
and  direct  any  officers  of  said  county  of  Jay  as  they  may  rea- 
sonably request  from  time  to  time  on  all  matters  of  law  per- 
taining to  their  said  offices.  In  consideration  of  such  legal 
services  as  aforesaid,  the  party  of  the  first  part,  the  board 
of  commissioners  of  Jay  county,  promises  and  agrees  to  pay 
the  party  of  the  second  part,  Taylor  and  Hartford,  the  sum 
of  two  hundred  dollars  per  year,  payable  quarterly,  and  in 
case  they  have  to  go  to  any  other  county  to  litigate  any  ac- 
tion in  which  the  board  of  commissioners  is  a  party,  to  pay 
their  reasonable  expenses,  including  railroad  fare  and  board, 
incurred  in  attending  to  such  litigation. 

*^  In  witness  whereof,  the  party  of  the  first  part,  and  the 
party  of  the  second  part,  have  hereunto  set  their  hands  and 
seals  this  14th  day  of  September,  1887. 

"  L.  T.  Cbaig. 

*^  R.  McKlNLBY. 

**  Taylor  &  Hartford.*' 
The  complaint  is  in  two  paragraphs,  to  which  demurrers 
were  addressed  and  overruled  by  the  court,  and  one  of  the 
errors  assigned  rests  upon  the  ruling  of  the  court  in  over- 
ruling said  demurrer ;  but  as  counsel  for  the  appellant  waive 
this  alleged  error  in  their  brief,  we  are  not  called  upon  to 
consider  the  questions  thereby  raised. 

The  appellant  answered  the  complaint  in  three  paragraphs, 
the  first  being  a  general  denial. 
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Demurrers  were  addressed  to  the  second  and  third  para- 
graphs; the  demurrer  to  the  second  paragraph  was  over- 
ruled, and  the  demurrer  to  the  third  paragraph  sustained, 
and  exceptions  taken. 

At  the  request  of  the  appellant,  the  court  made  a  special 
finding,  and  upon  the  facts  found  stated  as  conclusions  of 
law  that  the  contract  was  valid  and  binding  upon  the  appel- 
lant, and  that  the  appellees  were  entitled  to  recover  the  sum 
of  fifty  dollars. 

The  appellant  excepted  to  the  conclusions  of  law,  and 
judgment  was  rendered  for  the  appellees. 

The  substance  of  the  third  paragraph  of  answer  is  as 
follows : 

At  the  time  the  contract  mentioned  in  the  complaint  was 
entered  into  the  board  bad  in  its  employ  as  its  attorney  and 
legal  adviser  one  John  M.  Smith,  whose  term  of  employ- 
ment continued  until  the  —  day  of  December,  1887,  at  which 
date  the  board  would  be  reorganized,  the  term  of  one  of  its 
members  expiring  and  that  of  another  commencing;  that 
the  said  contract  was  an  employment  for  a  period  of  time 
commencing  in  the  future,  and  after  the  reorganization  of 
the  said  board,  and  was  executed  for  the  purpose  and  with 
the  intention  of  binding  the  board  as  it  would  be  organized 
on  said  —  day  of  December,  1887,  to  accept  the  services  of 
legal  advisers  not  of  its  own  selection  ;  that  appellees  never 
assumed  the  duties  of  county  attorneys  under  the  said  con- 
tract, and  that  the  board  as  thereafter  constituted  had  em- 
ployed Thomas  Bosworth  as  its  legal  adviser,  who  is  still 
serving  in  that  capacity. 

The  answer  was  not  skilfully  drawn,  and  is  not  specific 
in  its  averments. 

If  the  averments  in  the  answer  were  as  broad  as  the  facts 
stated  in  the  special  finding  (not  in  detail  but  as  would  be 
proper  in  pleading),  the  questions  intended  to  be  presented 
could  be  considered  with  much  more  satisfaction  by  this 
court. 
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In  considering  the  answer  we  must  not  overlook  the  char- 
acter of  the  contract,  which  is  the  foundation  of  the  action. 
The  contract,  to  say  the  least  of  it,  is  a  remarkable  one,  en- 
tered into  under  unusual  circumstances,  and  which  would 
seem  to  indicate  that  the  motive  which  prompted  its  execu- 
tion was  not  the  welfare  of  the  public.  By  its  terms  and 
conditions  the  services  of  the  appellees  are  contracted  for  for 
a  period  of  three  years  from  December  6th,  1887,  and  at  a 
time  when  the  board  had  an  attorney  employed  whose  term 
of  service  would  not  expire  for  three  months,  and  not  until 
after  the  reorganization  of  the  board,  as  stated  in  the  answer. 

We  know  as  a  matter  of  law  that  within  the  time  over 
which  the  employment  under  the  contract  extends^  the 
board  must  be  reorganized  at  least  three  times,  because  of 
the  expiration  and  commencement  of  the  terms  of  its  mem- 
bers ;  that,  before  the  said  6th  day  of  December,  1 890,  there 
will  not  be  a  single  member  of  the  board  whose  term  had 
commenced  and  was  running  at  the  date  of  the  contract  un- 
less thereafter  re-elected. 

It  is  admitted  by  the  demurrer  that  the  contract  was  en- 
tered into  for  the  purpose  and  with  the  intention  of  binding 
the  new  board  (so  to  speak)  to  accept  the  services  of  legal 
advisers  not  of  its  own  choosing. 

If  the  contract,  such  as  it  is,  and  entered  into  for  the  pur- 
pose stated  in  the  answer,  is  not  contrary  to  public  policy, 
then  the  demurrer  was  properly  sustained  to  the  answer ;  but 
if  not  a  valid  and  binding  contract  for  the  reason  that  it  is 
against  public  policy,  the  demurrer  should  have  been  over- 
ruled. 

In  considering  this  question  the  effect  upon  the  public  in- 
terest must  have  a  controlling  influence. 

To  assume  that  the  contract  is  voidable  only,  is  to  con- 
cede that  the  board  had  the  power  to  enter  into  such  a  con- 
tract ;  and,  if  power  existed  to  make  the  contract,  it  must 
be  regarded  as  valid  and  binding,  unless  tainted  with  fraud 
sufficient  to  vitiate  or  rescind  it.     The  execution  of  the  con- 
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ti*act  for  the  purpose  of  binding  the  board  in  the  future,  and 
after  there  has  been  a  change  in  its  membership^  will  not, 
of  itself,  constitute  fraud.  McGormick  v.  City  of  Boston^  120 
Mass.  499 ;  Bay  State  Brick  Co.  v.  Foster,  115  Mass.  431 ; 
Benjamin  v.  Wheeler ,  8  Gray,  409  ;  Soon  Hing  v.  Orowley, 
113  U.  S.  703;  Oglesby  v.  AUrill,  106  U.  S.  605. 

The  contract  must  be  regarded  as  a  valid  and  binding 
contract,  or  as  void  ah  initio,  because  of  the  fact  that  it  is  a 
contract  which  is  against  public  policy. 

The  board  of  commissioners  has  authority  to  employ  coun- 
sel in  matters  pertaining  to  the  business  of  the  county,  and 
to  give  to  the  members  of  the  board  legal  advice  in  relation 
to  their  official  duties. 

If  the  contract  in  question  is  binding,  the  board  of  com- 
missioners at  one  session  may  employ  counsel  to  serve  the 
board,  as  then  organized,  and  at  the  same  time  employ  coun- 
sel to  serve  it  in  advance,  and  at  a  time  when  it  is  known  the 
membership  of  the  board  will  be  different. 

It  is  true  that  under  the  contract  in  question,  the  beginning 
of  the  term  for  which  the  appellees  were  employed,  was  only 
postponed  three  months  from  the  date  of  the  employment ; 
but  in  the  meantime  the  term  of  office  of  one  member  of 
the  board  expired,  and  that  of  another  began,  and  if,  under 
such  circumstances,  attorneys  could  be  engaged  three  months 
ahead,  why  not  for  one,  two  or  three  years  in  advance? 

But  the  most  obnoxious  feature  which  we  find  in  the  con- 
tract is,  the  length  of  time  for  which  the  appellees  were 
employed. 

We  know  as  a  matter  of  law,  as  we  have  already  said,  that 
the  membership  of  the  board  will  be  changed  as  many  as 
three  times  from  the  date  of  the  employment  to  the  expira- 
tion of  the  term  of  service,  unless  some  of  its  members  are 
re-elected,  and  in  that  case  the  terms  of  office  will  be  differ- 
ent ;  unless  some  of  the  members  are  re-elected  there  must 
be  an  entire  change  in  the  membership  of  the  board  between 
the  date  of  the  employment  and  the  expiration  of  the  time 
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covered  by  the  contract.  This  contract  deprives  the  board 
as  reorganized  from  year  to  year  of  the  right  to  employ  its 
attorneys  for  the  next  following  year. 

If  soch  contracts  are  binding,  then  no  difference  how  dis- 
tasteful an  attorney  may  be  to  the  members  of  the  boards 
or  how  little  confidence  they  may  have  in  his  ability,  legal 
learning  or  honesty,  so  long  as  he  performs  the  conditions 
of  the  contract  on  his  part  they  are  bound  to  recognize  him, 
accept  his  services  and  assume  the  responsibility.  And  if 
the  contract  in  question,  extending  as  it  does  over  a  period 
of  three  years,  is  valid,  why  may  not  a  like  contract  cov- 
ering a  period  of  six,  nine  or  a  dozen  years  be  upheld  ? 

Our  conclusion  is,  that  the  contract  is  against  public  policy 
and  void. 

In  IS.  Jasephy  eto.^  R.  R.  Oo,  v.  Ryarty  11  Kansas,  602  (15 
Am.  Rep.  367),  it  is  said  by  the  court :  '^  Railroad  corpo- 
rations are,  as  we  have  seen,  public  agencies,  and  perform 
a  public  duty.  They  are  agencies  created  by  the  public,  with 
certain  privileges,  and  subject  to  certain  obligations.  A  con- 
tract that  they  will  not  discharge,  or  by  which  they  can  not 
discharge  those  obligations,  is  a  breach  of  that  public  duty, 
and  can  not  be  enforced.'^ 

This  portion  of  the  opinion  is  quoted,  with  approval,  by 
the  Supreme  Court  of  Iowa,  in  the  case  of  WiUiafMon  v. 
(3i%c€Lg0y  etc.,  R,  R.  Co.,  53  Iowa,  126. 

See  Fuller  v.  Dame,  18  Pick.  472,  opinion  by  Shaw,  C. 
J»,  which  is  a  leading  case  upon  the  subject  under  consider- 
ation. 

See  Ouemaey  v.  Oook,  120  Mass.  501.  In  Cr<ifl  v.  Jfc- 
Conoughy,  79  111.  346,  the  Supreme  Court  of  Illinois,  quot- 
ing TiNDAii,  C.  J.,  said  :  ^^  Whatever  is  injurious  to  the  in- 
terest of  the  public  is  void,  on  the  ground  of  public  policy .'' 
This  language  is  quoted  and  approved  in  the  recent  case  of 
the  Peopk,  ex  reL,  v.  Chicagoy  eto.y  Cb.,  decided  by  the  same 
court  in  a  learned  and  exhaustive  opinion,  22  N.  E.  Rep.  798. 

In  Wiley  v.  BavmgardneTy  97  Ind.  66,  whatever  is  injuri- 
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0U8  to  public  interest  is  recognized  as  contrary  to  public 
policy. 

It  is  evident  that  the  contract  involved  in  this  litigation 
is  of  that  character.  It  ties  the  hands  of  the  board  of  com- 
missioners, and  is  prejudicial  to  the  free  exercise  of  its  power 
and  functions  for  the  public  good. 

In  the  We%i  Virginia^  etc.,  Co.  v.  Ohio  River,  etc.,  Co.,  22  W. 
Va.  600  (46  Am.  Rep.  527),  the  court  say  :  "  The  common  law 
will  not  permit  individuals  to  obUge  themselves  by  a  contract 
either  to  do  or  not  to  do,  anything  when  the  thing  to  be 
done  or  omitted  is  in  any  degree  clearly  injurious  to  the 
public.'*  Citing  Cliappd  v.  Brockway,  21  Wend.  159.  See 
People,  ex  rel.j  v.  Chicago,  etc.,  Co.,  supra. 

The  case  of  Reuhelt  v.  School  Town,  etc.,  106  Ind.  478,  is  re- 
lied upon  by  the  appellees.  That  case  involved  the  right  of 
the  school  trustees  of  the  town  to  employ  a  school  superintend- 
ent for  the  following  school  year,  and  before  the  reorganiza- 
tion of  the  school  board  in  June,  as  provided  by  law.  The 
appellee  rested  its  case  upon  the  construction  to  be  placed 
upon  section  4439,  R.  S.  1881,  claiming  that  by  the  provis- 
ions of  that  section  the  board  of  school  trustees,  as  organ- 
ized in  May,  could  not  elect  a  superintendent  for  the  next 
school  year,  and  thereby  bind  the  board  as  organized  in 
June ;  and  the  case  went  off  upon  that  question. 

In  that  case  the  employment  was  only  for  one  year.  We 
apprehend  that  if  the  board  of  trustees  had  undertaken  to 
employ  the  superintendent  for  three  years  a  different  con- 
clusion would  have  been  reached. 

We  have  not  overlooked  the  suggestion  made  by  counsel 
for  the  appellees,  that  the  board  of  commissioners  is  a  cor- 
poration, and  continues  as  such,  notwithstanding  its  mem- 
bership may  be  changed,  and  is  liable  upon  all  contracts 
which  it  has  the  power  to  make. 

But  the  question  before  us  is  one  of  power,  and,  as  we 
have  said,  we  do  not  think  the  board  had  the  power  to  make 
the  contract  in  suit. 
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The  judgment  is  reversed^  with  instructions  to  overrule 
the  demurrer  to  the  third  paragraph  of  answer. 
FUed  Feb.  4, 1890. 

Dissenting  Opinion. 

EiiUOTT,  J. — I  dissent  from  the  prevailing  opinion,  be- 
cause I  think  the  contract  operated  to  retain  the  attorneys, 
and  they  are  entitled  to  some  compensation.  An  attorney 
who  is  retained  is  entitled  to  compensation,  although  he  may 
not  actually  render  any  services. 

CoFPEY,  J.,  concurs  with  Elliott,  J. 

filed  Feb.  4, 1S90 ;  petition  for  a  rehearing  oyermled  April  6, 189a 
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Statctb  of  Lihitationb.  —  Exceptions. —  Pleading. —  Demurrer,  —  Where 

there  are  exceptions  in  the  statute  of  limitations,  a  demurrer  will  not 

lie  to  a  complaint  unless  it  appears  that  the  case  is  not  within  any  of 

of  the  exceptions. 
JiTKiBDicnoK. — AUegaJtion  of  JwHsdic(i4mal  Facts, — Where  the  court  in  which 

an  action  is  brought  is  one  of  general  jurisdiction,  it  is  unnecessary  to 

allege  jurisdictional  facts. 
Bnj*  OF  ExcsFTiONS.— 2>a<«  of  Presentation. —  Where  Must  Appear, —  En" 

donement. — The  date  of  the  presentation  of  a  bill  of  exceptions  must 

appear  in  the  bill  itself,  and  not  by  way  of  endorsement. 
Practice. — Question  upon  Instruction. — Jlotr  Musi  be  Presented. — Where  a 

party  desires  to  present  a  question  on  instructions  to  be  considered  by 

the  Supreme  Court  without  the  eyidence,  section  630  of  the  statute,  or 

rule  30,  must  be  followed  in  making  up  the  record. 
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EvTDENOB. — Ooinpeton^  and  IneompdenL — MingHng  of. — A  party  who  mingles 
competent  with  incompetent  evidence  can  not  complain  if  the  whole 
offer  is  rejected.  A  party  most,  in  offering  evidence,  separate  the  com- 
petent from  the  incompetent,  and  offer  only  the  former,  for  he  has  no 
right  to  impose  that  dnty  on  the  court. 

Seduction. — MectM  Employed. — iVomise  uf  Marriage. — BeUanoeupon. — Flead- 
ing. — Where  a  complaint  for  seduction,  in  stating  the  means  used  by  the 
defendant  to  accomplish  his  purpose,  alleges  that  one  of  the  promises 
made  by  him  was  that  he  would  marry  the  plain ti£^  it  is  sufficient  with- 
out averring  that  the  plaintiff  relied  upon  the  promise. 

Same. — RepuiatUm  of  FUnrUiff, — Evidenee. — In  an  action  for  seduction,  evi- 
dence tending  to  prove  that  after  the  seduction  of  the  plaintiff  her  rep- 
utation was  bad,  is  inadmissible. 

Same. — Iniimaey  between  Plainly  and  D^endanL — Evidence. — ^In  such  action 
it  is  competent  to  permit  the  plaintiff  to  prove  the  intimacy  of  the  de- 
fendant with  her,  and  to  show  hb  general  line  of  conduct.  Thia  is  true^ 
even  though  several  acts  of  sexual  intercourse  are  shown  to  have  taken 
place. 

Same. —  De/endan^e  Financial  Standing. —  Evidence. — In  an  action  by  a 
woman  for  her  own  seduction,  it  is  proper  to  give  evidence  of  the 
financial  standing  of  the  defendant. 

From  the  Jay  Circuit  Court. 

T.  Bosworthy  0.  H.  Adair ^  O.  Cortoin,  J,  M.  Smith  and  F. 
H.  Snyder,  for  appellant. 

W.  A.  Thompson,  J.  W.  Thompaony  A.  O.  Marsh,  T.  Bailey 
and  C.  E.  Walters,  for  appellee. 

Elliott,  J. — The  appellee  prosecutes  this  action  to  recover 
damages  for  her  own  seduction. 

The  appellant  insists  that  the  complaint^  on  its  face,  shows 
that  the  action  is  barred  by  the  statute  of  limitations^and  is 
therefore  bad.  If  it  were  conceded  that  the  appellant's  con- 
struction of  the  complaint  is  correct,  still,  the  conclusion 
which  he  deduces  would  not  follow.  Where  there  are  ex- 
ceptions in  the  statute  of  limitations  a  demurrer  will  not  lie 
to  a  complaint  unless  it  appears  that  the  case  is  not  within 
any  of  the  exceptions.  Dunn  v.  Tousey,  80  Ind.  288,  and 
cases  cited  ;  Devor  v.  Rerick,  87  Ind.  337  ;  State,  ex  rd.,  v. 
Younts,  89  Ind.  313;  Newsom  v.  Board,  etc.,  92  Ind.  229; 
Hogan  v.  Robinson,  94  Ind.  138. 
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Our  statute  does  contain  exceptions ;  the  complaint  does 
not  show  that  the  case  is  not  within  them,  and  the  point 
made  by  appellant  can  not  be  considered  as  effective. 

Another  objection  urged  is  that  the  complaint  does  not 
show  that  the  seduction  was  in  this  State.  The  answer  to 
this  objection  is  that  the  circuit  court  is  a  court  of  general 
jurisdiction,  and  the  presumption  is  that  it  had  jurisdiction 
of  the  case.  Bass  Foundry ,  etc.,  v.  Board,  etc.,  115  Ind. 
234;  Boardj  etc.,  v.  Leggeit,  115  Ind.  544;  OiapeU  v. 
ShiLee,  117  Ind.  481.  Where  the  court  in  which  an  action 
is  brought  is  one  of  general  jurisdiction  it  is  unnecessary  to 
allege  jurisdictional  facts. 

If  a  complaint  for  seduction^  in  stating  the  means  used 
by  the  defendant  to  accomplish  his  purpose,  alleges  that  one 
of  the  promises  made  by  him  was  that  he  would  marry  the 
plaintiff,  it  is  sufficient  without  averring  that  the  plaintiff  re- 
lied upon  the  promise.  Bees  v.  Oupp,  59  Ind.  566 ;  Hart  v. 
Walker,  77  Ind.  331 ;  Hodgea  v.  Bales,  102  Ind.  494 ;  McCoy 
V.  Trucks,  121  Ind.  292. 

The  appellant's  motion  for  a  new  trial  was  overruled  on 
the  1st  day  of  April,  1887,  and  he  was  allowed  fifty  days  in 
which  to  file  his  bill  of  exceptions.     The  general  bill  of  ex- 
ceptions was  signed  by  the  judge  who  tried  the  case  on  the 
14th  day  of  June,  and  this  was  after  the  expiration  of  the 
time  allowed  by  the  court.     The  date  of  the  presentation  of 
the  bill  must  appear  in  the  bill  itself,  and  not  by  way  of  en- 
dorsement, and  as  the  date  of  presentation  is  not  stated  in 
the  bill  it  can  not  be  regarded  as  properly  a  part  of  the  rec- 
ord.  Orion  v.  TUden,  110  Ind.  131 ;  Buchart  v.  Burger,  115 
'  Ind.  123.     We  can  not,  therefore,  consider  any  questions 
^  which  require  an  examination  of  all  the  evidence,  or  of  other 
matters  which  are  set  forth  in  the  paper  purporting  to  be 
.  the  general  bill  of  exceptions. 

There  are  several  special  bills  of  exceptions  in  the  record 
that  were  signed  and  filed  in  proper  time,  but  these  present 
no  questions  on  the  instructions.     If  the  record  had  been 
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made  ap  under  section  630  of  the  code,  or  under  rule  30  of 
this  courts  we  should  be  able  to  consider  questions  on  the  in- 
structions without  the  evidence^  but  this  course  was  not  pur- 
sued^ and  we  can  not  consider  the  questions  sought  to  be 
made  on  the  rulings  on  the  instructions  given  and  refused. 
As  we  have  repeatedly  said,  we  should  be  glad  to  encourage 
a  practice  that  will  dispense  with  the  necessity  of  encum- 
bering the  record  with  the  evidence  when  only  questions  of 
law  are  presented.  Jones  v.  Foley,  121  Ind.  180;  McGoyy. 
Trucks,  supra  \  Mercer  v.  Corbin,  117  Ind.  450. 

Much  as  we  desire  to  relieve  parties  of  the  needless  expense 
of  incorporating  all  the  evidence  in  the  record,  we  can  not 
do  so  when  they  elect  to  pursue  a  different  course  from  that 
pointed  out  in  the  statute  and  rule  to  which  we  have  referred. 
Where  a  party  desires  to  present  a  case  under  section  630  of 
the  statute  and  rule  30  of  this  court,  he  must  pursue  the 
course  therein  indicated,  and  if  he  pursues  a  different  course 
we  must  apply  the  appropriate  rules,  much  as  we  should  pre- 
fer to  have  the  questions  presented  in  a  simpler,  clearer,  and 
less  expensive  mode. 

Granting,  without  deciding,  that  the  special  bills  of  ex- 
ceptions are  sufScient  to  present  some  of  the  questions  aris- 
ing on  the  rulings  in  admitting  and  excluding  evidence  we 
shall  decide  those  questions,  but  to  do  this  we  shall  be  com- 
pelled, perhaps,  to  give  the  appellant  the  benefit  of  a  more 
liberal  ruling  than  he  is  of  right  entitled  to  receive. 

We  have  no  doubt  that  the  court  did  right  in  excluding 
evidence  tending  to  prove  that  after  the  seduction  of  the 
plaintiff  her  reputation  was  bad.  If  the  plaintiff's  reputa- 
tion was  good  at  the  time  she  yielded  to  the  embraces  of  the 
defendant,  her  subsequent  downfall  can  not  affect  her  right 
to  recover.  Her  subsequent  conduct  does  not  tend  to  prove 
that  when  the  defendant  seduced  her  she  was  not  a  chaste 
woman.  Her  ruined  reputation,  if  it  followed  the  seduction, 
may  well  be  attributed  to  the  defendant's  own  wrong,  and 
of  that  wrong  he  can  not  take  advantage.     The  person  who 
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causes  the  bad  reputation  of  another  can  take  no  benefit 
from  his  wrongful  act.     Binjord  v.  Youngy  115  Ind.  174. 

It  is  competent  in  an  action  for  seduction  to  permit  the 
plaintiff  to  prove  the  intimacy  of  the  defendant  with  her, 
and  to  show  his  general  line  of  conduct.  This  is  true,  even 
though  several  acts  of  sexual  intercourse  are  shown  to  have 
taken  place.  McCoy  v.  Trucks^  siipra;  Threadgool  v.  Lit- 
ogaty  22  Mich.  271 ;  Clark  v.  Fitch,  20  Am.  Dec.  639 ; 
BroLoy  v.  Kibbe,  31  Barb.  273 ;  Brown  v.  Kingdey,  38  Iowa, 
220 ;  Conway  v.  Nicol,  34  Iowa,  533 ;  Thompson  v.  Cten- 
dening,  1  Head,  287 ;  State  v.  Markma,  95  Ind.  464. 

In  an  action  by  a  woman  for  her  own  seduction,  it  is 
proper  to  give  evidence  of  the  financial  standing  of  the  de- 
fendant. Wilson  V.  Shepler,  86  Ind.  275 ;  Clem  v.  Holmes, 
33  Gratt.  722;  Bennett  v.  Beam,  42  Mich.  346  (36  Am.  R. 
442,  and  note). 

A  party  who  mingles  competent  with  incompetent  evi- 
dence has  no  just  reason  to  complain  if  the  whole  offer  is 
rejected.  It  is  uniformly  held  by  our  own  court,  as  well  as  by 
other  courts,  that  a  party  must,  in  offering  evidence,  sepa- 
rate the  competent  from  the  incompetent  and  offer  only  the 
former,  for  he  has  no  right  to  impose  that  duty  upon  the 
court.  Outhrell  v.  Cuthrell,  101  Ind.  375 ;  Sohn  v.  Jervis, 
101  Ind.  578 ;  Over  v.  Schiffling,  102  Ind.  191 ;  City  of  Terre 
Haute  Y.  Hudnut,  112  Ind.  542,  and  cases  cited;  Pape  v. 
Wright,  116  Ind.  502 ;  Jones  v.  State,  118  Ind.  39 ;  St.  Louis, 
do.,  R.  W.  Go.  V.  Hendricks,  48  Ark.  177  (3  Am.  St.  R.  220). 

We  have  examined  all,  and  probably  more  than  all,  of  the 
questions  which  the  most  liberal  view  of  the  record  entitles 
ther  appellant  to  ask  us  to  examine,  and  we  find  no  error 
warranting  a  reversal  of  the  judgment. 

Judgment  affirmed. 

Filed  Feb.  4, 1890 ;  petition  for  a  rehearing  oTerroled  April  5, 1890. 
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No.  13,920. 

Begein  et  al.  t;.  Brehm  et  al. 

MoBTOAOB. — Notes  Secwrtd  by. — Aasumplicn  <^  J^xifment  by  Qrantee, — Qraniee^B 
Didcharge  in  Bankmptey. — Effect  of, — A.  purchased  a  town  lot  of  B.  and 
gave  his  notes,  secured  by  mortgage,  in  part  payment  therefor.  A. 
subsequently  conveyed  the  lot  to  C,  who,  as  a  part  of  the  consideration, 
endorsed  the  notes  and  assumed  the  payment  of  them.  G.  conveyed  the 
real  estate,  by  warranty  deed,  to  D.,  and  D.,  also  by  warranty  deed,  to 
E.  C.  (A.'s  grantee)  paid  off  all  the  notes  except  one,  and  upon  thb 
unpaid  note  an  action  was  brought  against  A.  by  the  widow  of  the 
mortgagee,  and  a  judgment  recovered,  which  A.  was  compelled  to  pay ; 
C.  became  a  bankrupt,  and  secured  a  discharge  in  a  bankruptcy  pro- 
ceeding. A  suit  was  instituted  by  A.'s  heirs  against  C.  and  the  several 
grantees. 

Heldf  that  when  G.  received  his  conveyance  he  became  liable  as  the  prin- 
cipal debtor  for  the  payment  of  the  notes  of  his  grantor,  and  there  was, 
therefore,  an  existing  indebtedness  from  which  the  proceedings  in  bank- 
ruptcy discharged  him. 

Same. — DiKharge  in  BarikrupUy.  — Antwer  Atteging.  —  Sufficiency  of, — A.'s 
grantee,  in  separate  answers,  and  in  bar  of  his  personal  liability,  al- 
leged his  discharge  as  a  bankrupt  by  the  proper  court,  a  copy  of  his  cer- 
tificate of  discharge  being  filed  with  the  answers. 

Mdd^  that  the  answers  were  good.  The  court  in  which  the  bankruptcy 
proceedings  occurred  having  jurisdiction,  the  validity  of  the  judgment 
is  not  subject  to  collateral  attack.  It  was  wholly  immaterial  whether 
A.'s  grantee  became  a  bankrupt  voluntarily  or  involuntarily, 
AME. — iSe^eose. — JFVireAaaer  wt^  Notice, — ^The  discharge  of  A.'s  grantee,  the 
principal  debtor,  as  a  bankrupt,  did  not  release  the  mortgage.  The 
mortgage  debt,  evidenced  by  the  note,  being  unpaid,  and  the  mortgage 
unsatisfied  of  record  when  E.  received  his  conveyance,  he  was  a  pur- 
chaser with  notice. 

Same. — Conveyance, — IMneipal  and  Surety. — Covenants, — When  A.  conveyed 
to  his  grantee,  the  latter  became  the  principal  and  the  former  his  se- 
curity. The  debt  having  become  the  debt  of  the  grantee,  the  mortgage 
was  not  an  encumbrance  covered  by  the  covenants  in  the  deed  of  the 
grantor. 

Same.—  Title, — Notice  of  Enewnbranoe. — Payment  of  Mortgage  DAt. — E.,  who 
acquired  title  to  the  property,  with  notice  of  the  encumbrance,  held  it 
subject  to  the  payment  of  the  mortgage  debt,  at  the  suit  of  any  one  into 
whose  hands  it  should  come,  except  the  principal  debtor,  A.'s  grantee. 
A.,  as  surety,  having  paid  the  debt,  was  subrogated  to  the  rights  of 
the  mortgagee,  with  his  remedy. 
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SUPBEME  Covwr.—EtndenM, — Failure  qf  to  Support  Fmdmg. — Reversal  qf 
Judgment — While  a  judgment  will  not  be  reyersed  where  there  is  some 
evidence,  however  slight,  to  support  the  finding  of  the  court,  or  the  ver- 
dict of  the  jury,  the  judgment  will  be  reversed  if  the  finding  is  not  sus- 
tained by  sufficient  evidence. 

From  the  Madison  Circait  Court. 

W.  A,  Kittinger,  L.  M.  Schwinn  and  E.  B.  MoMaJumy  for 
appellants. 

H.  D.  Thompson,  for  appellees. 

Berkshire,  J. — The  complaint  is  in  two  paragraphs,  not 
substantially  different. 

The  allegations  are  in  substance  as  follows :  That,  on  the 
Ist  day  of  August,  1871,  one  Nolly  Walden  was  the  owner 
of  a  certain  town  lot  in  the  city  of  Anderson,  and  on  that 
day  conveyed  the  same  to  one  George  Begein  for  the  consid- 
eration of  $2,000,  and  the  said  Begein  and  his  wife  Mary 
(one  of  the  appellants)  executed  a  mortgage  to  the  said  Wal- 
den to  secure  four  $400  notes  executed  by  the  said  George 
Begein  to  the  said  Walden  as  a  part  of  the  consideration  for 
said  conveyance,  which  said  mortgage  was  duly  recorded  on 
the  20th  day  of  September,  1871,  and  remained  unsatisfied 
until  after  the  commencement  of  this  suit;  on  the  12th  day 
of  February,  1873,  the  said  George  Begein  conveyed  said 
real  estate  by  warranty  deed  to  one  Blake,  the  said  Blake 
assuming  the  payment  of  said  notes  executed  by  Begein  to 
Walden  as  a  part  of  the  consideration  for  said  conveyance, 
and  at  the  time  wrote  his  name  on  the  back  of  said  notes  • 
on  the  3d  day  of  May,  1876,  the  said  Blake,  by  warranty 
deed,  conveyed  said  real  estate  to  one  Ackerman,  who,  on  the 
11th  day  of  said  month,  conveyed  the  same  by  warranty  deed 
to  the  appellee  Philip  Brehm,  who  still  holds  the  title 
thereto. 

Walden  died  in  the  year  1875  intestate,  leaving  as  his 

only  heir  at  law  his  widow,  Susan  Walden,  who  afterwards 

intermarricil  with  one  Freeman  ;  after  said  intermarriage  the 
Vol.  123.— 11 
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said  Sasan  Freeman  brought  a  personal  action  on  the  last 
of  said  notes  to  fall  dae,  against  the  said  George  Begein,  and 
recovered  judgment  thereon,  which  judgment  he  was  com- 
pelled to  pay. 

In  the  year  1884  the  said  Begein  departed  this  life  intes- 
tate, owing  no  debts,  and  leaving  the  appellants  as  his  only 
heirs  at  law ;  the  said  sum  of  money  so  paid  by  the  said 
Begein  has  never  been  repaid,  and  is  still  due  to  the  appel- 
lants. 

The  appellees  Philip  and  Elizabeth  Brehm  answered  the 
complaint  by  general  denial^  and  the  said  Philip  also  filed  a 
cross-complaint,  which  need  not  be  further  noticed  in  this 
opinion. 

The  said  Blake  was  made  a  party  defendant,  and  is  one 
of  the  appellees.  He  filed  an  answer  in  three  paragraphs, 
the  first  of  which  was  a  general  denial ;  the  second  and  third 
alleged  a  discharge  in  bankruptcy. 

The  appellants  filed  a  motion  to  make  the  second  and 
third  paragraphs  more  specific,  which  was  overruled  by  the 
court^  and  they  then  filed  demurrers^  which  were  also  over- 
ruled ;  to  all  of  said  rulings  they  reserved  proper  exceptions. 

Several  paragraphs  of  reply  were  next  filed  by  the  appel- 
lantSy  to  which,  except  the  general  denial,  demurrers  were 
filed  and  sustained,  and  they  reserved  the  proper  exception. 
Upon  the  issues  joined,  the  cause  was  submitted  to  the  court 
for  trial,  and  after  hearing  the  evidence  the  court  found  for 
the  appellees,  and  over  a  motion  for  a  new  trial  rendered 
judgment  for  the  appellees. 

There  are  four  errors  assigned,  in  substance,  as  follows : 

1.  The  court  erred  in  overruling  the  motion  to  make  the 
second  and  third  paragraphs  of  Blake's  answer  more  specific. 

2.  In  overruling  the  demurrer  to  said  answers.  3.  In  sus- 
taining the  demurrers  to  the  replies  to  the  said  answers.  4. 
In  overruling  the  motion  for  a  new  trial. 

There  are  six  alleged  reasons  in  the  motion  for  a  new  trial, 
two  of  which  refer  to  matters  that  are  not  properly  assign- 
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able  as  reasons  for  a  new  trial,  and  can  not,  therefore,  be 
considered  as  such. 

The  other  foar  reasons  are  substantially  as  follows :  3. 
The  court  erred  in  refusing  to  permit  the  appellants  to  in- 
troduce as  evidence  on  the  trial  a  certified  copy  of  the  sched- 
ule of  his  indebtedness,  filed  by  the  appellee  Blake  in  the 
proceedings  in  bankruptcy.  4.  The  finding  of  the  court  is 
not  sustained  by  sufficient  evidence.  5.  The  finding  of  the 
court  is  contrary  to  .the  evidence.  6.  The  finding  of  the 
court  is  contraiy  to  law  and  the  evidence. 

The  point  is  made  that  the  evidence  is  not  properly  in  the 
record.  There  is  nothing  in  this  objection.  See  MoCor~ 
mick,  etc. J  Go.  v.  Oray,  114  Ind.  340. 

We  do  not  think  that  the  court  erred  in  overrmling  the 
motion  to  make  the  said  answers  of  Blake  more  specific,  nor 
in  overruling  the  demurrers  thereto. 

It  was  wholly  immaterial  whether  Blake  became  a  bank- 
rupt voluntarily  or  involuntarily.  The  answers  were  pleaded 
by  Blake  as  separate  answers  in  bar  of  his  personal  liability. 
It  was  alleged  in  the  answers  that  he  had  been  discharged 
by  the  proper  court  as  a  bankrupt,  and  a  copy  of  his  certifi- 
cate of  discharge  was  filed  with  the  answers.  They  were 
clearly  good.  The  court  in  which  the  bankruptcy  proceed- 
ings occurred  having  jurisdiction,  the  validity  of  its  judg- 
ment is  not  subject  to  collateral  attack ;  if  there  existed  any 
cause  for  setting  aside  the  judgment,  the  proper  and  only 
court  wherein  that  question  could  be  considered  was  the 
court  in  which  the  judgment  was  given.  Boyd  v.  Ohey,  82 
Ind.  294,  and  cases  cited ;  Blair  v.  Hanna,  87  Ind.  298,  and 
cases  cited. 

In  the  former  case  it  was  said :  ^*  The  judgment  is  con- 
clusive, not  simply  as  to  the  fact  that  the  bankrupt  was  dis- 
charged, but  it  also  conclusively  establishes  the  fact  that  he 
was  entitled  to  a  discharge.'^ 

In  view  of  what  we  have  stated  above,  and  the  author!- 
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ties  cited,  the  couclasion  must  follow  that  the  second  and 
third  paragraphs  of  the  reply  were  bad. 

The  fourth  and  fifth  paragraphs  of  the  reply  were  also 
bad.  Under  the  arrangement  alleged  in  the  complaint  when 
Blake  received  his  conveyance  he  became  liable  as  the  prin- 
cipal debtor  for  the  payment  of  the  notes  of  his  grantor,  the 
same  as  though  he  bad  taken  them  up  and  executed  his  own 
notes,  and  there  was,  therefore,  an  existing  indebtedness  from 
which  the  proceedings  in  bankruptcy  discharged  him. 

What  we  have  said  disposes  of  the  third  reason  stated  in 
the  motion  for  a  new  trial.  The  evidence  fully  supports  the 
finding  as  to  Blake. 

The  only  question  which  we  are  called  upon  to  consider, 
as  between  the  appellants  and  the  appellee  Brehm,  is, 
whether  or  not  there  was  sufficient  evidence  to  sustain  the 
court's  finding. 

Notwithstanding  the  well-settled  rule  which  prevails  in 
this  court,  that  a  judgment  will  not  be  reversed  where  there 
is  some  evidence,  no  difference  how  slight  it  may  be,  to  sup- 
port the  finding  of  the  court,  or  the  verdict  of  the  jury,  as 
the  case  may  be,  we  are  compelled  to  reverse  the  judgment 
in  this  case  as  to  the  Brehms,  for  the  reason  that  the  finding 
of  the  court  is  not  sustained  by  sufficient  evidence. 

There  is  no  controversy  in  the  evidence  as  to  the  main 
facts  involved  in  the  issues  as  between  the  said  appellees  and 
the  appellants. 

It  appears  that  when  Walden  conveyed  to  Begein,  and 
took  his  notes  for  the  purchase-money,  the  latter  ex- 
ecuted a  mortgage  to  secure  the  notes,  which  was  duly  re- 
corded ;  when  Blake  received  his  conveyance  he  agreed  to 
pay  as  a  part  of  the  consideration  the  indebtedness  as  evi- 
denced by  said  notes,  and  did  pay  all  except  that  part  which 
was  evidenced  by  the  note  which  is  the  foundation  of  this 
litigation. 

When  Ackerman  received  his  deed  and  the  appellee  Philip 
Brehm  his  deed,  the  indebtedness  secured  by  said  note  was 
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unpaid  and  the  mortgage  unsatisfied.  The  discharge  of 
Blake,  the  principal  debtor,  as  a  bankrupt,  did  not  release 
the  mortgage.  Poti  v.  Loaeyj  111  Ind.  74,  and  cases  cited. 
Some  years  after  Philip  Brehm  received  the  conveyance 
Walden  died,  and  his  widow,  as  his  sole  heir,  brought  suit 
on  the  said  note  and  obtained  a  personal  judgment  against 
Begein,  which  he  was  compelled  to  pay.  The  mortgage 
debt  evidenced  by  said  note  being  unpaid,  and  the  mort- 
gage unsatisfied  of  record  when  Brehm  received  his  con- 
veyance, he  was  a  purchaser  with  notice. 

If  Walden  had  been  living,  or  if  he  had  assigned  the  note 
in  his  lifetime,  or  if  an  admin  istrat^or  had  been  appointed  to 
settle  his  estate,  or  if  his  widow  as  his  only  heir  could  have 
successfully  maintained  an  action  to  foreclose  the  said  mort- 
gage as  against  the  property  after  Brehm  received  his  deed 
(and  as  to  their  right  so  to  do  there  can  be  no  question),  for  the 
same  reason  the  appellants  had  the  right  to  a  foreclosure. 
This  could  have  been  done  solely  on  the  ground  that  Brehm 
was  a  purchaser  with  notice. 

Had  Mrs.  Freeman  brought  her  action  against  Brehm  to 
foreclose  the  mortgage,  as  she  might  have  done,  and  com- 
pelled him  or  the  property  to  pay  the  mortgage  debt,  he  in 
that  case  would  have  had  no  right  of  action  against  Begein; 
and  had  an  action  of  foreclosure  been  instituted  by  Mrs. 
Freeman,  and  Begein  been  made  a  party,  he  could  have 
compelled  a  sale  of  the  real  estate  before  an  execution  could 
have  been  levied  upon  his  property. 

Under  the  facts  as  alleged  in  the  complaint  and  as  proven, 
when  Begein  conveyed  to  Blake  the  latter  became  the  princi- 
pal and  the  former  his  security.  8t(xUf  exreL^  v.  Davis^  96  Ind. 
539 ;  Davis  v.  Hardy,  76  Ind.  272 ;  Jones  v.  Parks,  78  Ind. 
537  ;  Hancock  v.  Fleming,  103  Ind.  533 ;  Ellis  v.  Johnson, 
96  Ind.  377. 

The  debt  having  become  the  debt  of  Blake,  the  mortgage 
was  not  an  encumbrance  covered  by  the  covenants  in  the 
deed  of  Begein  to  him.     State^  ex  reL,  v.  Dams,  sv/pra. 
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BegeiD  would  have  been  in  no  way  liable  to  Blake  or  his 
grantees  in  case  either,  or  the  property^  had  been  compelled 
to  pay  the  debt.  Brehm  having  acquired  title  to  the  prop- 
erty with  notice  of  the  encumbrance^  held  it  subject  to  the 
payment  of  the  mortgage  debt  in  the  hands  of  whomsoever 
it  might  be  found  other  than  Blake,  the  principal  debtor. 
Smith  V.  Lotory,  113  Ind.  37. 

Begein,  as  surety,  having  paid  the  debt,  equity  subro- 
gated him  to  the  rights  of  Walden  under  the  mortgage.  In 
other  words,  equity  assigned  to  him  the  note  as  well  as  the 
mortgage,  and  afforded  him  the  same  remedy  that  Walden  or 
his  assignee  or  administrator  or  widow  would  have  had. 
Josselyn  v.  EdwardSy  57  Ind.  212 ;  Jones  v.  Tincher^  15  Ind. 
308. 

We  may  add  further,  that  if  we  regarded  it  as  necessary  to 
the  appellants'  right  of  action  that  notice  of  the  agreement 
between  Begein  and  Blake,  whereby  the  latter  assumed  the 
debt  to  Walden,  must  have  come  to  the  appellee  Philip 
Brehm  before  he  received  his  deed  and  paid  the  purchase- 
money,  as  he  had  constructive  notice  of  the  encumbrance  and 
of  his  source  of  title,  be  had  sufficient  information  to  put  him 
upon  inquiry,  which  would  have  given  him  the  necessary  in- 
formation, and  charged  him  with  notice.  But  we  do  not  re- 
gard such  notice  necessary.  Had  the  mortgage  debt  been  paid 
by  Begein,  and  the  mortgage  entered  satisfied  of  record,  a 
different  question  would  be  presented. 

The  judgment  is  affirmed  as  to  the  appellee  Blake,  with 
costs  against  the  appellants,  and  reversed  as  to  the  other  ap- 
pellees, with  costs  against  them. 

Filed  Jan.  16, 1890 ;  petition  for  a  rehearing  overruled  April  5, 1890. 
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Public  Offigsb. — Oompenaaiion  </. — LiaJbitity  of  County  for, — The  rule  is 
that  before  a  public  officer  can  demand  and  receive  compensatiou  for 
Bervioes  rendered  for  a  county,  in  the  absence  of  a  contract,  he  must 
show :  FKnt.  A  statute  authorizing  him  to  receive  compensation  for 
such  services,  and  fixing  the  amount  thereof ;  and,  Second,  A  statute  au- 
thorizing the  commissioners  to  pay  for  such  services  out  of  the  county 
treasury.  A  county  can  not  be  liable  for  fees  and  charges  of  officers 
without  an  express  statute  upon  the  subject. 

CouwTY  Surveyor. — Services  of  Deputies, — County  not  Liable  for, — There  is 
no  statute  in  the  State  fixing  any  compensation  to  be  paid  to  deputy 
surveyors  for  services  rendered  to  the  county,  or  to  any  one  else,  and 
the  county  can  not  be  required  to  pay  for  such  services.  They  must  be 
paid  by  the  officer  who  employs  the  deputies,  and  not  out  of  the  public 
treasury. 

SAMM,^Aets  of  1889 f  p.  SS.—Services  Required  by,-—  Who  Must  PstfomL^Dep- 
iUy  Surveyors. — Servioes  of, — Non-IAabiLUy  of  County  for, — It  seems  that  the 
services  required  of  the  county  surveyor  under  the  drainage  act  ap- 
proved February  28th,  1889  (Acts  of  1889,  p.  63),  are  to  be  performed  by 
him  personally,  and  not  by  deputy.  The  county  is  not  liable  for  the 
services  of  deputies  employed  by  the  county  surveyor  to  do  any  of  the 
work  embraced  in  said  act.  Certain  of  the  duties  imposed  upon  the 
surveyor  by  said  act  are  of  a  judicial  character,  and  judicial  power  can 
not  be  delegated. 

From  the  Howard  Circuit  Court. 

J.  F.  Elliott  and  X.  J,  Kirkpatrick,  for  appellant. 
J.  (yBrien  and  C.  C,  Shirley y  for  appellee. 

Coffey,  J. — This  was  a  suit  instituted  in  the  Howard 
Circuit  Court  to  compel  the  auditor  of  that  county  to  draw   ' 
his  warrant  on  the  county  treasury  for  certain  moneys  al- 
leged in  the  complaint  to  be  due  the  appellant  as  surveyor 
of  said  county. 

The  complaint  alleges,  substantially,  that  the  appellant 
has  been  the  duly  elected  and  qualified  surveyor  of  Howard 
county  since  the  20th  day  of  November,  1888  ;  that  as  such 
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surveyor  it  was  his  duty  to  review  and  examine  all  the  pub- 
lic ditches  and  drains  which  have  been  constructed  in  said 
county  under  the  ditch  laws  of  the  State  of  Indiana,  and  to 
fix  and  determine  the  portion  thereof  that  the  owner  of  each 
tract  of  land^  and  each  corporation,  etc.,  assessed  for  the  con- 
struction thereof,  should  annually  clean  out  and  keep  in  re- 
pair ;  and  at  the  same  time  set  apart  and  apportion  to  each 
parcel  of  land  to  each  person,  etc.,  a  share  or  portion  of  such 
ditch  or  drain,  according  to  the  benefits  to  be  received 
thereby,  to  be  cleaned  out  annually  and  kept  in  repair  by 
the  owner  of  each  tract  of  land,  and  reduce  such  al- 
lotments to  writing,  and  record  the  same  in  a  book  to  be  kept 
fbr  that  purpose,  to  be  known  as  the  Drainage  Record  ;  and 
to  cause  to  be  posted  up  for  not  less  than  ten  days,  in  five 
public  places  in  each  township  where  lands  are  allotted,  a 
portion  of  said  work,  written  or  printed  notices  of  the  time 
and  place  when  and  where  he  would  hear  any  and  all  ob- 
jections to  such  allotments ;  that  in  discharge  of  his 
duties  as  such  county  surveyor,  he  did,  on  the  5th  day 
of  August,  1889,  by  himself  and  his  sworn  deputies,  proceed 
to  view  and  examine  the  ditches  and  drains  described  and 
set  forth  in  a  bill  of  particulars  filed  with  the  complaint ; 
that  each  and  all  of  said  ditches  were  constructed  under  and 
by  virtue  of  the  laws  of  the  State  of  Indiana ;  that  he  viewed 
said  ditches  and  drains,  and  allotted  to  each  tract  of  land  its 
portion,  as  required  by  law,  and  posted  notices  of  such  allot- 
ments, all  in  accordance  with  the  provisions  of  law  upon 
that  subject;  that  he  continued  said  work  by  himself  and 
his  sworn  deputies  up  to  and  including  the  24th  day  of  Sep- 
tember, 1889 ;  that  the  work  so  done,  and  caused  to  be  done, 
is  of  the  value  of  $277.50 ;  that  the  appellee  is,  and  was  on 
the  24th  day  of  September,  1889,  the  auditor  of  said  county ; 
that  on  said  24th  day  of  September,  1889,  relator  made  out 
an  itemized  statement  of  said  work,  so  done  by  him  upon 
said  ditches,  and,  after  being  sworn  thereto,  presented  and 
filed   the  same  with   the   appellee  as  such  auditor,  and  de- 
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manded  of  him  a  warrant  upon  the  treasurer  of  said  county 
for  said  sum  of  $277.50 ;  but  that  appellee  wholly  refused, 
and  still  refuses  to  issue  to  the  relator  a  warrant  for  said  sum  ; 
that  said  sum  is  due  from  said  Howard  county,  and  remains 
wholly  unpaid ;  that  there  was,  and  still  is,  money  in  the 
treasury  of  said  county  liable  to,  and  sufficient  to  pay  said 
indebtedness  and  claim  in  full.  Prayer  for  a  mandate,  etc. 
It  is  disclosed  by  the  bill  of  particulars  filed  with  the 
complaint,  that  of  the  claim  demanded,  f  93  is  for  work  done 
by  the  relator,  and  $184.60  is  for  work  done  by  deputy. 

The  court  sustained  a  demurrer  to  the  complaint,  and  the 
relator  failing  to  plead  further  the  appellee  had  judgment 
for  costs. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  ruling  of  the  circuit  court  in  sustaining  a  demurrer 
to  the  above  complaint. 

By  the  first  section  of  an  act  of  the  General  Assembly  of 
the  State,  approved  February  28th,  1889,  Elliott's  Supple- 
ment, section  1202,  ditches  constructed  under  the  laws  of 
the  State  are  put  under  the  control  of  the  township  trustees 
of  the  several  townships  in  which  they  are  situate.  Section 
1203  makes  it  the  duty  of  the  county  surveyor  of  the 
county,  in  which  any  of  such  ditches  or  drains  may 
be  situate,  to  view  and  examine  each  and  every  such  ditch 
or  drain,  within  his  county,  and  to  fix  and  determine  the 
portion  thereof  that  the  owner  of  each  tract  of  land  and 
each  corporation,  county  or  township,  assessed  for  the  con- 
struction thereof,  should  annually  clean  out  and  keep  in  re- 
pair ;  and  at  the  same  time,  set  apart  and  apportion  to  each 
parcel  of  land,  a  share  or  portion  of  such  dit<3h  or  drain 
according  to  the  benefits  to  1)e  received  thereby,  to  be 
cleaned  out  annually  and  kept  in  repair  by  the  owner  of 
each  such  tract  of  land,  etc.  Section  1204  provides  for  mak- 
ing a  record  of  such  apportionment  and  for  notice  to  the 
parties  interested  in  the  same. 

It   is  provided   by  section    1206   that    "The  surveyor 
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veyor  shall  receive  three  dollars  per  day  for  actual  services, 
and  the  same  rate  for  parts  of  days,  to  be  paid  out  of  any 
money  in  the  county  treasury  not  otherwise  appropriated, 
upon  a  report  on  oath  filed  with  the  county  auditor." 

The  sole  question  presented  and  argued  for  our  considera- 
tion is  the  question  as  to  whether  the  relator  is  entitled  to 
three  dollars  per  day  for  labor  performed  by  his  deputies, 
under  the  provisions  of  this  act. 

Section  5952,  R.  S.  1881,  provides  that  the  county  sur- 
veyor may  appoint  deputies,  but  our  attention  has  not  been 
called  to  any  statute,  and  we  know  of  none,  which  authorizes 
the  payment  of  deputy  surveyors.  They  have  heretofore 
been  paid,  we  presume,  by  the  surveyor. 

Under  section  5959,  R.  S.  1881,  fixing  the  surveyor's  fees, 
he  is  not  allowed  a  per  diem  except  in  the  single  case  of  lo- 
cating roads.  In  all  other  cases  a  specific  fee  is  fixed  for 
specific  services.  The  statute  under  consideration,  however, 
does  not  provide  for  a  specific  fee,  but  for  a  given  sum  to  be 
paid  the  surveyor  for  each  day's  services.  It  provides  that 
after  a  completion  of  the  apportionment  the  surveyor  shall 
give  notices  to  those  interested  of  a  time  and  place  when  he 
will  hear  complaints  as  to  his  action,  and  provides  for  an  ap- 
peal from  his  decision  on  such  complaints  as  may  be  made 
before  him  to  the  circuit  or  superior  court  of  his  county. 
The  hearing  and  disposition  of  these  complaints  could  nof. 
be  had  before  a  deputy,  for  it  is  in  its  nature  judicial,  and 
judicial  power  can  not  be  delegated.  State,  ex  rd.y  v.  Noble, 
118  Ind.  350,  and  authorities  there  cited.  There  can  be  no 
such  thing  as  a  deputy  judge. 

It  would  seem  that  the  Legislature  contemplated  that  the 
surveyor  should  perform  the  services  required  of  him  under 
this  act  personally.  In  addition  to  the  evidence  that  may  be 
introduced  before  him,  conceding  that  the  law  authorizes  a 
trial,  he  is  presumed  to  have  a  personal  knowledge  of  the 
matters  in  controversy,  and  of  the  location  and  condition  of 
the  land  sought  to  be  drained  and  benefited.     This  he  can 
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not  have  if  he  is  permitted  to  perform  the  work  by  deputy. 
Furthermore^  where  a  public  officer  claims  a  compensation 
for  official  services  he  must  show  either  a  statute  authorizing 
such  compensation,  or  a  contract  with  some  one  who  has  au- 
thority to  bind  the  county  from  which  compensation  is 
claimed.  Severin  v.  Board,  etc.,  105  Ind.  264 ;  Board,  etc., 
V.  Harman,  101  Ind.  551 ;  Noble  v.  Board,  etc.,  101  Ind. 
127 ;  Bynum  v.  Board,  etc.,  100  Ind.  90;  Wright  v.  Board, 
etc.,  98  Ind.  88 ;  Donaldson  v.  Board,  etc.,  92  Ind.  80 ; 
Nowles  V.  Board,  etc.,  86  Ind.  179. 

The  rule  is  that  before  a  public  officer  can  demand  and  re- 
ceive compensation  for  services  rendered  for  a  county,  in  the 
absence  of  a  contract,  he  must  show :  First.  A  statute  au- 
thorizing him  to  receive  compensation  for  such  services,  and 
fixing  the  amount  thereof;  emd,  Second.  A  statute  authoriz- 
ing the  commissioners  to  pay  for  such  services  out  of  the 
county  treasury. 

.  It  has  been  uniformly  held  by  this  court  since  the  case  of 
Rawley  v.  Board,  etc.,  2  Blackf.  355,  that  a  county  can  not 
be  liable  for  fees  and  charges  of  officers  without  an  express 
statute  upon  the  subject. 

It  follows^ that  as  there  is  no  statute  fixing  any  compen- 
sation to  be  paid  to  deputy  surveyors  for  services  rendered 
to  the  county,  or  to  any  one  else,  the  county  can  not  be 
required  to  pay  for  such  services. 

It  is  believed  to  be  the  universal  rule  that  where  the  law 
fixes  no  compensation  for  deputies,  they  must  be  paid  by  the 
officer  who  employs  them,   and  not  out  of  the  public  treasury. 

To  hold  that  a  county  surveyor  could  perform  the  work 
required  of  him  under  this  statute  by  deputy,  and  charge  the 
per  diem  fixed  by  law  for  each  day  such  deputy  served,  would 
be  to  open  the  door  to  the  grossest  frauds.  It  would  allow 
the  surveyor  to  employ  persons  much  less  skilful  and  com- 
petent than  himself,  at  a  small  compensation,  and  thus  spec- 
ulate upon  the  public.  If  he  employed  five  deputies  in  one 
day,  at  one  dollar  and  fifty  cents  each,  and  charged  three  dol- 
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lars  for  his  own  services,  he  would  receive  a  per  diem  of  ten 
dollars  and  fifty  cents  instead  of  three  dollars,  as  the  law 
provides.   We  do  not  think  this  law  should  receive  the  con- 
struction contended  for  hy  the  relator. 
There  is  no  error  in  the  record. 

Judgment  affirmed. 
Filed  April  8, 1890. 
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No.  14,098. 

Geiss  i;.  The  Fbanklin  Insurance  Oompant. 

iNSintAircB. —/iMlMriii&tfify  of  Poliey.—  VM  astoOne  ItenL—Effedaato  Othtr 
MemB, — Where  a  policy  of  fire  insarance  provided,  among  other  thingSt 
that  in  case  the  assured  was  not  the  sole,  absolute  and  unconditional 
owner  of  the  property  insured,  the  policy  should  be  void,  and  among 
the  items  covered  by  the  policy  was  a  soda  fountain  and  appurtenances 
which  had  been  purchased  with  a  reservation  of  title  in  the  seller  until 
the  notes  for  the  purchase-price  had  been  fully  paid— no  statement  to 
that  effect  appearing  in  the  policy —and  full  payment  had  not  been 
made  at  the  date  of  the  fire,  the  policy  was  void  as  to  the  soda  foun- 
tain and  apparatus  connected  therewith,  and  was  also  void,  by  reason 
thereof,  as  to  all  the  other  items  covered  by  the  same  risk.  The  con- 
tract was  entire  and  indivisible,  and  to  hold  the  company  liable  would 
be  to  enforce  upon  it  an  obligation  which  it  never  entered  into. 

Sakb.— 2Viie  TUU  </  Broperty— Failure  to  State,  — Effect  qf.—Abience  nf 
JVattduZen^  IrUention. — Knowledge  of  Agent, — Where  the  validity  of  the 
insurance  is  made  to  depend  upon  the  assured  being  the  absolute  and 
unconditional  owner  of  the  true  title  of  the  property  insured,  a  failure 
to  set  forth  the  title  with  substantial  accuracy  renders  the  policy  void, 
not  only  as  to  the  property,  the  title  to  which  is  not  truly  represented, 
but  as  to  all  other  property  covered  by  the  same  policy,  and  subject  to 
the  same  risk.  This  is  so,  even  though  the  owner  had  no  intention  to 
deceive.  This  rule  has  no  application,  however,  in  case  it  appears  that 
the  agent  of  the  insurance  company,  who  consummated  the  contract 
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and  iflsned  the  policy,  was  informed,  or  knew  of  the  tme  state  of  the 
title,  or  ownership  of  the  property. 
New  Tbiai..— &asaiiai(0iie88  qf  MaH<m.^When  too  LaU  to  Ot^eeL—yfhere  a 
motion  for  a  new  trial  has  been  made  and  entertained  by  the  court,  it 
is  too  late  after  a  new  trial  has  been  granted  to  object  that  the  mo- 
tion was  not  seasonably  made. 

From  the  Posey  Ciroait  Court. 

F.  P.  Leonard^  for  appellant. 

A.  L,  Roach  and  O.  V.  Menziea^  for  appellee. 

MiTCHELi.,  C.  J. — Geiss  saed  the  Franklin  Insurance 
Company  to  recover  the  amount  of  loss  alleged  to  have  re- 
sulted to  him  from  the  destruction  of  certain  personal  prop- 
erty, which  had  been  insured  against  loss  by  fire^  under  a 
policy  issued  to  the  plaintiff  by  the  above-named  insurance 
company.  By  the  terms  of  the  policy  the  company  stipu- 
lated, for  a  gross  sum,  to  insure  separate  and  distinct  articles 
and  kinds  of  property,  all  contained  in  the  same  building, 
for  certain  specific  and  distinct  sums,  the  whole  aggregating 
one  thousand  dollars.  One  of  the  articles  covered  by  the 
policy  was  a  soda  fountain,  which  was  insured  separately  for 
the  sum  of  $350.  Smaller  sums  were  distributed  over  other 
classes  of  property.  The  policy  contained  a  stipulation  to 
the  effect  that,  in  case  the  assured  was  not  the  sole,  absolute, 
and  unconditional  owner  of  the  property  insured,  the  policy 
should  be  void.  Before  taking  oat  the  policy  the  assured 
had  purchased  the  soda  fountain  therein  mentioned,  and  the 
appurtenances  thereto,  from  a  manufacturer  in  Boston,  and 
had  given  his  notes  for  the  purchase-price,  in  each  of  which 
it  was  stipulated,  in  effect,  that  the  title  to  the  property 
should  be  and  remain  in  the  seller  until  the  notes  for  the 
purchase-price  were  all  fully  paid.  The  notes  had  all  fallen 
due,  and  about  half  of  them  had  been  paid,  when  the  fire  oc- 
curred which  destroyed  the  soda  fountain,  as  well  as  all  the 
other  property  covered  by  the  policy. 

The  foregoing  facts  having  appeared  in  evidence,  together 
with  the  fiirther  fact  that  the  assured  was  not  aware  of  the 
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legal  effect  of  the  stipulations  contained  in  the  notes,  so  far 
as  it  affected  the  ownership  of  the  property,  or  until  he  had 
taken  professional  advice  after  the  fire,  the  court  instructed 
the  jury  to  return  a  verdict  for  the  defendant. 

It  is  conceded  that  the  assured  was  not  the  sole,  absolute, 
and  unconditional  owner  of  the  soda  fountain,  and  apparatus 
connected  therewith.  It  follows,  as  a  matter  of  couse,  that, 
as  applied  to  that  item  of  property,  the  policy  was  void. 
CarperUer  v.  German-American  Ins.  Cb.,  52  Hun,  249.  The 
question  is,  can  it  be  upheld  as  respects  the  other  separate 
and  distinct  classes  of  property  ? 

In  Havens  v.  Home  Ins.  Co.,  Ill  Ind.  90,  the  conclusion 
was  reached  that  where  property  covered  by  a  policy  of  in- 
surance, although  consisting  of  separate  items,  constitutes 
substantially  one  risk,  and  is  necessarily  subject  to  destruc- 
tion by  the  same  conflagration,  then,  even  though  separate 
amounts  of  insurance  be  apportioned  to  each  separate  item 
or  class  of  property,  if  the  considerations  for  the  contract 
and  the  risk  are  both  indivisible,  the  contract  must  be  treated 
as  entire,  and  any  breach  of  a  stipulation  which  renders  the 
policy  void  as  to  a  part,  affects  the  other  items  in  the  same 
manner.  See,  also,  Phenix  Ins.  Go.  v.  Pickel,  119  Ind.  155; 
Picket  v.  Phenix  Ins.  Co.,  119  Ind.  291. 

The  aggregate  amount  of  the  policy  in  the  present  case 
was  $1,000.  This  was  apportioned  in  different  amounts, 
over  six  distinct  and  separate  items  or  classes  of  property, 
more  than  one-third  of  the  whole  amount  being  upon  the 
soda  fountain  to  which  the  assured  had  only  a  conditional 
right.  It  was  all  exposed  to  one  risk,  and  the  consideration 
for  the  policy  was  a  specified  sum.  The  court  can  not  say 
that  the  insurance  company  would  have  insured  the  soda 
fountain  if  the  true  state  of  the  title  thereto  had  been  dis- 
closed, nor  can  we  say  that  it  would  have  insured  the  other 
items  or  classes  of  property  without  insuring  the  soda  foun- 
tain. The  contract  was  entire  and  indivisible,  and  to  hold 
the  company  liable  would  be  to  enforce  upon  it  an  obliga- 
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tion  which  it  never  entered  into.  This  would  be  to  make 
an  agreement  for  the  parties,  rather  than  to  enforce  the  lia- 
bility of  one  of  them  upon  an  agreement  made  by  the  par- 
ties themselves. 

We  fully  appreciate  the  unfortunate  situation  of  the  as- 
suredy  but  courts  of  law  can  not  be  made  asylums  in  which 
every  person  who  has  made  a  mistake  can  take  refuge  against 
his  own  contract  deliberately  entered  into.  Where  the  va- 
lidity of  the  insurance  is  made  to  depend  upon  the  assured 
being  the  absolute  and  unconditional  owner  of  the  true  title 
of  the  property  insured,  a  failure  to  set  forth  the  title  with 
substantial  accuracy,  renders  the  policy  void,  not  only  as  to 
the  property  the  title  to  which  is  not  truly  represented,  but 
all  other  property  covered  by  the  same  policy,  and  subject  to 
the  same  risk.  This  is  so,  even  though  the  owner  had  no 
intention  to  deceive.  Wilbur  v.  Bowditch,  etc..  Ins.  Co.,  10 
Cush.  446  ;  May  Ins.,  section  287.  This  rule  has  no  appli- 
cation, however  in  case  it  appears,  that  the  agent  of  the  in- 
surance company,  who  consummated  the  contract  and  issued 
the  policy,  was  informed,  or  knew  of  the  true  state  of  the 
title,  or  ownership  of  the  property.  National  Mut.  Fire  I'M. 
Ob.  V.  Bame9y  21  Pac.  Rep.  (Kan.),  165;  Orescent  Ins,  Co. 
V.  Campy  9  S.  W.  Rep.  (Tex.),  473. 

There  had  been  a  former  trial  of  this  cause  and  a  general 
verdict  for  the  plaintiff.  The  defendant  thereupon  moved 
the  court  for  judgment  notwithstanding  the  general  verdict. 
This  was  overruled.  Afterwards  the  court  granted  a  new 
trial,  on  the  defendant's  motion.  The  appellant  now  insists 
that  the  motion  for  a  new  trial  came  too  late,  that  the  right 
to  move  for  a  new  trial  was  waived  by  moving  for  judg- 
ment notwithstanding  the  general  verdict.  The  argument 
is,  that  this  latter  motion  was^  in  effect,  a  motion  in  arrest 
of  judgment.  We  are  not  required  to  determine  the  effect 
of  the  first  motion  upon  the  right  of  the  defendant  to  move 
for  a  new  trial,  inasmuch  as  there  does  not  appear  to  have 
been  any  objection  at  the  time  to  the  motion  for  a  new  trial. 
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Where  a  motion  for  a  new  trial  has  been  made  and  enter- 
tained by  the  court,  it  is  too  late  after  a  new  trial  has  been 
granted,  to  object  that  the  motion  was  not  seasonably  made. 
SweeUer  v.  McOrea,  ^7  Ind.  404;  NorthcuU  v.  Buckles,  60 
Ind.  577 ;  Wilson  v.  Fance,  55  Ind.  394 ;  Hill  v.  Hazen,  93 
Ind.  109;  Trentman  v.  Swartzdl,  85  Ind.  443;  American 
White  Bronze  Ob.  v.  Qark,  post^  p.  230. 

The  judgment  is  affirmed|  with  costs. 

FUed  April  8, 1890. 


No.  14,091. 

Eloster  v.  Elliott. 

Landlosd  and  Tenaitt.— ZeoM. — Oonatruetion  </. — Qrowing  Orcp, — Where 
a  lease  contained  the  following  provision :  *^  And  for  the  rental  use  of 
said  farm,  he,  the  said  William  Eloster,  is  to  deliver  at  Rochester  two- 
fifths  of  all  crops  grown  on  said  farm  to  A.  C.  Elliott,  including  the 
present  growing  crop  of  clover-seed,"  the  lessor  was  entitled  to  the  an- 
nual crop  of  clover  then  growing  on  the  demised  premises. 

From  the  Fulton  Circuit  Court. 

J.  Rowley  and  3f.  A.  Baker,  for  appellant. 

G.  W,  Holman  and  J2.  C  Stephenson,  for  appellee. 

Elliott,  J. — The  question  in  this  case  depends  entirely 
upon  the  meaning  of  a  written  contract  to  which  the  court 
gave  a  construction  adverse  to  the  contention  of  the  appel- 
lant. 

The  contract  is  contained  in  a  lease  executed  by  the  ap- 
pellee as  lessor,  and  the  provisions  of  the  instrument,  so  far 
as  they  are  material,  are  these :  "And  for  the  rental  use  of 
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said  farm  he^  the  said  William  Kloster,  is  to  deliver  at 
Rochester  two-fifths  of  all  crops  grown  on  said  farm  to  A. 
C.  Elliott,  inclading  the  present  growing  crop  of  clover 
seed/'  Read  in  the  light  of  attendant  facts,  we  think  there 
can  be  no  doabt  that  the  contract  means,  as  the  trial  court 
held,  that  the  lessor  was  entitled  to  the  annnal  crop  of  clover 
then  growing  on  the  demised  premises. 

Judgment  affirmed. 

Filed  April  8,1890. 


No.  14,141. 

The  Indiana  Insubance  Company  v.  Hartwell. 

Ihbubance. — Brokers, — Risk  Ptaeed  by, — Agents  of  Company. — An  applica- 
tion for  a  line  of  fire  insurance  was  made  to  an  insurance  broker  in  Chi- 
cago. He  in  turn  applied  to  a  firm  of  insurance  brokers  also  in  Chi- 
cago to  place  a  portion  of  the  insurancci  no  particular  company  or 
companies  being  designated.  The  last-named  firm  placed  the  insurance 
in  part,  and  then  forwarded  to  the  agent  of  the  defendant  company,  lo- 
cated at  Indianapolis,  a  copy  of  the  description  of  the  risk  they  had 
received,  with  a  blank  form  of  application  for  insurance.  No  partic- 
ular company  was  mentioned  in  which  said  insurance  was  desired.  The 
defendant  company,  through  its  agent  at  Indianapolis,  who  was  also  the 
secretary  of  the  company,  wrote  up  the  policy  and  forwarded  it  to  the 
firm  of  insurance  brokers,  who  delivered  it  to  the  broker  from  whom 
they  had  received  the  application,  and  he  delivered  it  to  the  assured. 
The  firm  of  insurance  brokers  in  this  instance,  as  they  had  done  a  num- 
ber of  times  before,  with  the  knowledge  and  consent  of  the  defendant 
company,  retained  a  portion  of  the  premium  received  for  their  services 
and  remitted  the  balance  to  the  agent  of  the  defendant  company  at  In- 
dianapolis. 

Vol.  123.— 12 
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Bddj  that  the  firm  of  insurance  brokers  in  Chicago  were  the  agents  of  the 
defendant  company,  and  not  of  the  assured. 

Hddj  also,  that  any  knowledge  they  had  as  to  the  risk  was  binding  upon 
the  defendant  company,  though  not  communicated  to  it. 

Same. — Benons  Empkyed  by  Agents. — Ad$  of, — Haw  far  Binding  on  Company. 
— Inauranct  Brokers, — Insurance  companies  are  not  only  responsible  for 
the  acts  of  their  agents,  within  the  scope  of  their  agency,  but  also  for 
the  acts  of  other  persons  employed  by  its  agents  when  the  company 
knows,  or  ought  to  have  known,  that  other  persons  would  be  employed 
by  and  to  act  for  its  agents.  Insurance  brokers  are  the  agents  of  in- 
surance companies  for  the  purpose  of  delivering  policies  and  collecting 
premiums. 

Sake. — Ride  Procured  by  Broker. — Acceptance  <^  by  Company. — An  insurance 
company  is  just  as  much  bound  by  the  acts  of  an  insurance  broker  who 
procures  a  risk  which  is  adopted  and  accepted  by  the  company  as  it  is 
by  the  acts  of  a  commissioned  agent.  In  either  case  what  is  done  is  the 
authorized  act  of  the  company,  and  for  the  services  rendered  the  com- 
pany responds. 

Same. — Occupancy  <^  Btnlding. — Non-Requirement  of  Statement  from  Asnared. 
—  What  He  May  Assume. — Where  the  assured  is  not  called  upon  to  make 
any  statement  or  representation  as  to  the  occupancy  of  the  building  in- 
sured, he  has  the  right  to  assume  that  the  insurance  company  will  pro- 
cure such  information  as  it  desires  elsewhere,  and  when  the  policy  is 
issued  that  it  has  done  so,  and  is  satisfied  therewith,  and  has  written 
the  policy  in  accordance  with  the  information  obtained. 

Same. —  Use  of  Building, — Absence  f^  Statement  by  Assured -—Knotoledge  of  Use 
by  Broker, — Misdescription  (^  Risk  in  Policy . — Company  Bound  Thertby, — 
Where  the  assured  makes  no  statement  or  concealment  as  to  the  pur- 
pose for  which  the  building  insured  is  used,  but  the  insurance  brokers, 
through  whom  the  insurance  is  efiected,  have  full  knowledge  of  the 
character  of  the  occupancy,  having  personally  inspected  the  premises, 
though  not  for  the  purpose  of  placing  the  particular  insurance,  and 
with  such  knowledge  misdescribe  the  risk  in  that  particular,  and  such 
misdescription  is  incorporated  in  the  policy  of  insurance,  the  defend- 
ant company  can  not  avoid  the  policy  on  that  ground.  Such  knowledge 
on  the  part  of  the  insurance  brokers  is  notice  to  the  defendant  company 
though  not  communicated  to  it. 

From  the  Marion  Superior  Court. 

F.  Carter^  for  appellant. 
A,  W.  Hatchf  for  appellee. 

Bebkshibe,  J. — ^The  appellee  sued  the  appellant  on  a  fire 
insurance  policy. 
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The  appellant  answered  in  three  paragraphs,  and  the  ap- 
pellee replied  in  two  paragraphs,  the  second  paragraph  be- 
ing the  general  denial. 

The  third  paragraph  of  answer  cut  no  figure  in  the  court 
below,  nor  is  it  of  any  importance  to  the  questions  involved 
in  this  appeal. 

The  first  paragraph  of  answer  is,  in  substance,  that,  on 
the  5th  day  of  February,  1881,  the  appellant  issued  the 
policy  sued  upon ;  that  the  property  therein  described  was 
partially  destroyed  by  fire  on  the  5th  day  of  August,  1881 ; 
that,  on  the  16th  day  of  August,  1881,  the  appellee  made 
proof  of  loss,  in  which  he  claimed  the  sum  of  f  469.09 ;  but 
the  appellant  claims  that  the  appellee  ought  not  to  maintain 
his  said  action,  because  by  the  terms  of  said  policy  the  prop- 
erty insured  and  the  building  in  which  the  same  was  situated 
was  described  in  the  written  part  of  said  policy  in  the  words 
and  figures  following,  to  wit :  "  On  stock  manufactured  and 
unmanufactured,  and  in  process  of  manufacture,  and  on  all 
materials  and  supplies  for  the  same,  all  contained  in  the  brick 
building  situate  Nos.  82,  84  and  86  Fulton  street,  Chicago, 
Illinois,  and  occupied  as  a  sash,  door  and  blind  fiustory,''  and 
which  description  constituted  a  warranty  that  said  building 
was  occupied  as  a  sash,  door  and  blind  factory,  and  for  no 
other  purpose ;  that  there  has  been  a  breach  of  said  warranty 
in  this ;  that  at  the  time  said  -policy  issued,  and  at  the  time 
of  said  fire,  said  building  was  not  occupied  as  a  sash,  door 
and  blind  &ctory  only,  but  was  occupied  in  its  several  parts 
by  other  persons  than  the  appellee,  and  for  other  purposes 
than  a  sash,  door  and  blind  factory. 

The  answer  then  stated  in  detail  who  else  occupied  the 
building,  and  the  purposes  for  which  occupied. 

The  second  paragraph  of  answer  may  be  abbreviated  as  fol- 
lows :  That  the  appellee  ought  not  to  recover  in  this  action 
because  by  the  terms  of  the  policy  it  is  covenanted  and  agreed 
that  any  application,  survey  or  description  referred  to  in  said 
policy  is  true ;  that  no  fact  material  to  the  risk  or  relating  to 
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its  condition^  situation  or  occupancy  has  been  concealed,  and 
that  said  policy  should  become  void  and  of  no  effect  on  fail- 
ure or  neglect  of  the  assured  to  comply  with  its  terms,  con- 
ditions or  covenants ;  that  said  policy  contained  the  further 
condition  that  "Any  such  persons  as  shall  hold  the  com- 
mission of  this  company  shall  be  considered  as  its  agents  in 
any  transaction  relating  to  this  insurance,  or  any  removal 
thereof,  or  the  payment  of  the  premium  to  the  company ; " 
that  the  said  policy  was  issued  under  the  circumstances  and 
representations  following,  and  not  otherwise ;  that  in  the 
month  of  February,  1881,  one  8.  8.  Nutting,  an  entire 
stranger  to  the  appellant  or  any  of  its  officers,  and  who  was 
an  insurance  broker,  doing  business  in  Chicago,  Illinois,  was 
authorized  by  the  appellee  to  procure  a  line  of  insurance  on 
the  property  covered  by  the  said  policy ;  that  Nutting  ap- 
plied to  the  firm  of  Mickel  &  Gardner,  insurance  agents  and 
brokers,  also  doing  business  in  said  city  of  Chicago,  to  place 
a  portion  of  said  insurance  without  designating  any  partic- 
ular company  in  which  such  insurance  should  be  written ; 
that  at  the  time  of  such  application  said  Nutting  furnished 
to  Mickel  &  Gardner  a  written  description  of  the  said  risk 
in  the  words  following:  "On  stock  manufactured  and  un- 
manufactured, and  in  process  of  manufacture,  and  on  all  ma- 
terials and  supplies  for  the  same,  all  situated  Nos.  82,  84  and 
86  Fulton  street,  Chicago,  Ills.,  and  occupied  as  a  sash, 
door  and  blind  factory  ;  other  insurance  permitted  ;  per- 
mission to  use  kerosene  oil ;  '^  that  said  Mickel  &  Gardner 
wrote  a  portion  of  said  insurance  in  a  company  i^epresented 
by  them  as  agents,  but  not  being  able  to  place  the  full  amount 
of  such  insurance  in  companies  of  which  they  were  the  com- 
missioned agents,  they  copied  the  same  description  so  fur- 
nished by  Nutting,  with  a  blank  form  of  application  for  in- 
surance, as  follows :  "  No.  172  La  8alle  street,  Chicago,  111. 
Application  for  insurance  against  loss  or  damage  by  fire  by 
E.  A.  Hartwell ;  term  one  year  from  February  5th,  1881. 
On  stock  manufactured  and  unmanufactured,  and  in  process 
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of  manufacture,  and  on  all  materials  and  supplies  for  the 
same ;  all  situated  Nos.  82,  84  and  86  Fultou  street,  Chi- 
cago, Ills.,  and  occupied  as  a  sash,  door  and  blind  factory ; 
other  insurance  permitted ;  permission  to  use  kerosene  for 
lights,'^  and  forwarded  the  said  application  by  mail  to  Martin 
V.  McGilliard,  an  insurance  agent  for  numerous  companies, 
an  insurance  broker,  and  secretary  of  the  appellant  com- 
pany, and  whose  place  of  business,  as  well  as  the  home  of- 
fice of  the  appellant,  was  Indianapolis,  Indiana ;  that  neither 
in  nor  accompanying  said  application  was  there  any  partic- 
ular company  designated  in  which  said  insurance  was  de- 
sired ;  that  upon  receipt  of  said  application  said  McGilliard 
placed  said  insurance  in  the  appellant  company,  and  wrote 
the  policy,  incorporating  in  the  written  portion  thereof  the 
description  as  furnished  by  Nutting  and  forwarded  by  Mickel 
&  Grardner,  and  then  forwarded  the  policy  to  Mickel  &  Gai*d- 
ner  at  Chicago  ;  that  they  delivered  the  said  policy  to  said 
Nutting,  who  delivered  the  same  to  the  appellee  ;  that  within 
thirty  days  thereafter  the  appellee  paid  the  premium  to  Nut- 
ting, and  he  to  Mickel  &  Gardner ;  that  they  retained  17^ 
per  cent,  of  the  said  premium,  and  remitted  the  residue  to 
McGilliard ;  that  prior  to  the  transaction  in  question  said 
Mickel  &  Gardner  had  on  several  occasions  sent  similar  ap- 
plications to  said  McGilliard  to  place  for  them,  and  had  been 
placed  by  him  in  other  companies,  and  in  each  case  a  brok- 
er's commission  of  17|  per  cent,  was  retained  by  them  without 
objection  on  the  part  of  McGilliard.  The  appellant  further 
states  that  Mickel  &  Gardner  were  not  its  commissioned 
agents,  and  had  no  authority  to  accept  a  risk  or  to  write  a 
policy  for  it,  nor  did  they  have  any  other  connection  with 
the  appellant  than  as  stated  above ;  that  by  the  said  written 
description  furnished  as  stated,  and  incorporated  by  McGil- 
liard in  the  said  policy,  the  appellee  represented  and  agreed 
with  the  appellant  that  the  said  building  Nos.  82, 84  and  86 
Fulton  street,  Chicago,  111.,  was  occupied  as  a  sash,  door,  and 
blind  factory,  and  for  no  other  purpose  ;  that  appellant  re- 
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lied  on  said  representations,  believed  them  to  be  trae,  and 
issued  the  policy  ;  that  said  representations  and  warranty  in 
said  policy  were  false  and  untrue,  as  appellant  then  and  there 
well  knew,  in  this,  that  at  the  time  said  policy  was  issued, 
and  at  the  time  of  said  fire,  said  building  Nos.  82,  84  and 
86  Fulton  street,  Chicago,  was  not  occupied  only  as  a  sash, 
door  and  blind  factory. 

The  answer  then  goes  on  to  state  by  whom  and  for  what 
purposes  the  building  was  occupied,  and  that  if  the  facts 
stated  had  been  known  to  the  appellant  it  would  not  have 
issued  the  policy. 

It  is  then  averred  that  at  the  time  Nutting  delivered  said 
written  description  of  said  risk  to  Mickel  &  Gardner,  he 
had  full  knowledge  of  all  the  facts,  but  did  not  communi- 
cate the  same  to  them ;  that  prior  thereto,  Mickel  &  Gard- 
ner had  inspected  said  building  as  the  agent  of  other  com- 
panies than  the  appellant,  and  at  the  time  they  received  and 
forwarded  said  application  to  said  McGilliard,  they  had  full 
knowledge  of  the  occupancy  of  said  building  as  aforesaid, 
but  had  never  at  any  time  inspected  the  same  for  the  ap|)el- 
lant;  nor  did  they  at  any  time  inform  the  appellant  of  said 
occupancy  other  than  as  a  sash,  door  and  blind  factory ;  that  at 
the  time  said  policy  was  issued  neither  the  appellant  nor  any 
of  its  officers  had  any  actual  knowledge  of  such  other  occu- 
pancy, but  the  same  was  concealed  from  it  as  already  stated. 

The  first  paragraph  of  reply  stated,  in  substance,  the  fol- 
lowing facts:  It  is  true  there  were  other  kinds  of  business 
carried  on  in  the  same  premises,  82,  84  and  86  Fulton  street, 
Chicago,  but  the  appellant  had  full  knowledge  thereof  when 
it  issued  the  said  policy ;  that  the  appellant  had  many  times 
inspected  said  building,  and  was  acquainted  with  the  exist- 
ence, situation  and  location  of  the  dry  kilns,  etc.,  referred  to 
in  the  answer,  and  with  such  knowledge  accepted  said  pre- 
mium, as  set  out  in  the  complaint,  and  issued  the  policy. 

The  cause  being  at  issue,  was  submitted  to  the  court  at 
special  term  for  trial,  and  by  request  properly  made,  the 
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court  returned  a  special  finding  of  facts,  together  with  its 
conclusions  of  law  thereon. 

The  appellant  excepted  to  the  conclusions  of  law,  and 
then  filed  a  motion  for  a  new  trial,  which  the  court  over- 
ruled, and  it  reserved  an  exception.  Judgment  was  then 
rendered  for  the  appellee,  and  from  the  said  judgment  the 
appellant  appealed  to  the  general  term. 

In  general  term  the  judgment  at  special  term  was  affirmed, 
and  therefore  this  appeal. 

We  are  of  the  opinion  that  the  evidence  fully  supports 
the  facts  as  found  by  the  court  at  special  term,  and  do  not 
feel  called  upon  to  consider  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial. 

The  judgment  must  stand  or  fall  upon  the  conclusions  of 
law  to  be  drawn  from  the  facts  found  by  the  court. 

The  following  is  the  special  finding  of  the  court,  includ- 
ing its  conclusions  of  law  : 

"Finding  op  Facts. 

"  The  court  having  been  requested  by  both  plainti£P  and 
defendant  to  make  a  special  finding  of  the  facts  and  its  con- 
clusions of  law  herein,  finds  the  following  to  be  the  material 
facts : 

"  Prior  to  February  5th,  1881,  the  said  defendant  was,  and 
ever  since  has  been,  a  fire  insurance  company,  organized 
under  the  laws  of  the  State  of  Indiana,  and  having  its  prin- 
cipal office  in  the  city  of  Indianapolis,  Marion  county,  in  said 
State,  and  at  and  prior  to  said  time  one  Martin  V.  McGil- 
liard  was  the  secretary  of  said  company. 

"Said  company  did  not  have  any  agents,  general  or  spe- 
cial, of  any  kind  or  for  any  purpose  in  the  city  of  Chicago, 
State  of  Illinois,  unless  the  facts  hereinafter  found  are  suf- 
ficient to  show  that  the  insurance  agents  and  brokers  herein- 
after mentioned,  as  taking  and  forwarding  applications  from 
Chicago  to  the  defendant,  were  the  agents  of  said  defendant. 

"  But  said  company  received  applications  from  Chicago 
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and  issued  fire  insurance  policies  upon  buildings  in  said  city 
of  Chicago.  Its  mode  of  business  in  so  taking  applications 
and  issuing  policies  was  as  hereinafter  stated. 

'^  Prior  and  subsequent  to  December  Ist^  1880  (the  date 
when  defendant  began  to  do  a  fire  insurance  business),  there 
were  in  said  city  of  Chicago  divers  firms  of  insurance  agents 
and  brokers^  including  a  firm  known  as  Mickel  &  Gardner, 
who  made  it  a  part  of  their  business  to  get  applications  from 
persons  desiring  fire  insurance,  and  if  a  general  application 
was  made  to  them  for  fire  insurance,  that  is,  an  application 
by  an  applicant  for  so  much  insurance,  without  specifying 
any  particular  fire  insurance  company,  they  would  endeavor 
to  place  the  insurance  in  one  or  more  of  the  companies  with 
whom  they  corresponded,  or  would  send  the  same  to  some 
other  agent  or  broker  to  place  in  some  company  with  which 
such  agent  or  broker  corresponded.  They  then  became 
known  as  correspondents  of  the  companies,  agents  and 
brokers  with  whom  they  so  corresponded. 

'^  Prior  to  December  1st,  1880,  said  Mickel  &  Gardner  had 
corresponded  with  said  McGilliard,  he  then  being  an  insur- 
ance agent  and  broker  in  Indianapolis ;  and  after  said  date 
they  continued  to  correspond  with  him  as  a  general  insurance 
agent  and  broker,  and  also  as  secretary  of  the  defendant 
herein. 

"  Said  defendant,  afler  December  1st,  1880,  also  had  other 
correspondents  in  Chicago  besides  said  Mickel  &  Gardner. 
Said  Mickel  &  Gardner  were  not  authorized  by  defendant  to 
issue  policies,  nor  had  they  any  express  authority,  other  than 
such,  if  any,  as  may  be  implied  from  the  facts  herein  found, 
to  solicit  or  receive  applications,  but  in  placing  insurance 
for  which  a  general  application  to  them  had  been  made. 
They  sometimes  forwarded  an  application  to  said  McGilliard 
to  place  all  or  part  of  the  insurance  desired  in  said  defend- 
ant company.  Said  McGilliard  would  then  refer  such  ap- 
plication to  the  defendant,  and  if  it  was  approved  by  defend- 
ant, it  would  then  issue  and  forward  a  policy  to  said  Mickel 
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&  Gardner^  who  would  deliver  it  to  the  applicant.  In  such 
event  the  policy  would  recite  the  full  payment  to  the  defend* 
ant  of  the  premiums^  but  said  Mickel  <&  Gardner  would^  with 
the  approval  of  the  defendant^  retain  seventeen  and  one-half 
(17^)  per  cent,  of  such  premium  for  their  commissions.  If 
application  was  made  to  said  Mickel  &  Gardner  by  some 
other  insurance  agent  or  broker,  and  they  desired  to  place 
all  or  part  of  the  insurance  in  the  defendant  company,  the 
same  course  would  be  pursued  as  before  stated,  except  that 
the  policy  would  be  delivered  to  the  applicant  by  the  agent 
or  broker  who  received  the  application,  he  receiving  his 
commission  from  Mickel  &  Gardner  out  of  the  seventeen 
and  one-half  (17^)  per  cent,  of  the  premiums  retained  by 
them. 

"  Prior  to  the  date  of  issuing  the  policy  sued  on,  the  de- 
fendant did  not  issue  any  policies  on  property  in  Chicago  in 
any  other  way  than  in  the  manner  herein  stated. 

^^  Prior  to  the  issuing  of  such  policy,  one  Nutting,  an  in- 
surance agent  and  broker  in  Chicago,  who  had  business 
dealings  with  said  Mickel  &  Gai*dner,  but  who  was  unknown 
to  the  defendant,  was  solicited  by  the  plaintiff,  but  without 
designating  any  particular  company,  to  place  for  him  a  line 
of  insurance  upon  the  property  described  in  the  insurance 
policy  sued  on  in  this  action,  all  of  which  was  situate  in  a 
building  known  as  Nos.  82,  84  and  86  Fulton  street,  Chi- 
cago, Illinois. 

"  Said  building  at  the  time  of  the  making  of  the  applica- 
tion hereinafter  mentioned,  and  at  the  time  when  said  build- 
ing was  burned,  as  hereinafter  found,  was  occupied  as  fol- 
lows :  The  plaintiff  occupied  a  part  of  the  basement  and  a 
part  of  the  second  story  as  a  sash,  door  and  blind  factory. 
J.  K.  Russell  &  Co.  occupied  a  part  of  the  first  story  for  an 
office,  a  box  factory  and  for  the  storage  of  lumber.  Thomp- 
key  &  Co.  occupied  a  part  of  the  basement  and  firat  story 
for  manufacturing  picture  frames,  mouldings,  wood  carpen- 
tering, fencing  and  weather  strips.     Thompson  &  Bergen- 
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son  occupied  the  south  sixty  (60)  feet  of  the  third  floor  for 
the  manufacture  of  furniture.  Frank  Komp  occupied  part 
of  the  third  floor  for  the  manufacture  of  lounge  frames, 
patents  and  patterns.  On  each  floor  there  was  a  dry  room 
or  dry  kiln  for  drying  lumber^  which  was  heated  by  exhaust 
steam. 

''  The  business  of  the  plaintiff^  as  aforesaid,  was  the  most 
hazardous  of  all  the  trades  carried  on  in  said  building ;  but 
each  of  the  other  trades  made  the  risk  more  hazardous  than 
it  would  have  been  if  such  trade  had  not  been  so  carried  on. 
The  dry  rooms  or  kilns  did  not  make  the  building  more  lia- 
ble to  take  fire^  but  made  it  extra- hazardous  in  this,  that  a 
fire  once  started  in  said  building  it  would  burn  more  rap- 
idly and  be  more  difficult  to  extinguish  by  reason  of  said 
dry  room. 

'^  Before  said  Nutting  made  out  the  application,  herein- 
after mentioned,  he  went  through  said  building  and  knew- 
just  how  and  by  whom  it  was  occupied,  and  the  existence 
and  the  location  of  said  dry  rooms,  all  of  which  was  plainly 
visible  to  any  one  going  through  the  said  building,  and  the 
plaintiff  did  not  conceal  or  attempt  to  conceal  from  said 
Nutting  any  fact  concerning  the  occupation  of  said  build- 
ing, or  the  existence  or  the  location  of  any  of  said  dry  rooms. 
Said  Gardner  of  the  firm  of  said  Mickel  &  Gardner,  as  agent 
of  insurance  companies  other  than  this  defendant  (but  not  as 
agent  of  said  defendant),  had  gone  through  the  said  build- 
ing several  times  before  the  date  of  such  application,  and 
knew  that  it  was  occupied  by  other  firms  of  wood  workers 
besides  the  said  plaintiff,  and  that  other  kinds  of  business 
than  that  of  said  plaintiff  were  carried  on  therein,  and  of 
the  existence  of  the  said  dry  rooms  or  dry  kilns  therein. 

''  Thereupon,  said  Nutting  made  a  general  application  to 
said  Mickel  &  Gardner,  who  then  made  out  a  written  appli- 
cation in  the  words  and  figures,  following,  viz. : 
"  'jK.  Mickel  &  Go.,  UndenmiterSy  172  La  Salle  Street,  Oiiccyo, 

Ulinais: 
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''  ^Application  for  insurance  against  loss  or  damage  hj  fire 
by  E.  A.  Hartwell. 

"  'Amount.  Per  cent.    Premium.     Term.  From.  To. 

f  750        4J        »32,76    1  year    Feb.  5,  ^81    Feb.  6,  '82 

"  '  On  stock  manafactured;  unmanufactured^  and  iu  pro- 
cess of  manufacture,  and  on  all  materials  and  supplies  for 
the  same ;  all  contained  in  the  brick  building  situate  Nos. 
82,  84  and  86  Fulton  street,  Chicago,  Illinois,  and  occupied 
as  a  sash,  door  and  blind  factory.  O.  I.  P. 

^^  ^  Permitted  to  use  kerosene  for  lights.' 

^'  On  the  back  of  said  application  was  a  pencil  diagram, 
showing  the  location  and  surroundings  of  said  building;  but 
not  how  it  was  occupied,  nor  the  existence  or  location  of 
any  dry-rooms. 

^^  The  plaintiff  did  not  sign  or  see  said  application,  and 
had  no  personal  communication  with  said  Mickel  &  Gard- 
ner, and  did  not  authorize  them  or  said  Nutting  to  describe 
the  property  insured  in  the  way  in  which  it  was  described 
in  said  application  ;  nor  did  he  know,  until  after  this  action 
had  been  commenced,  that  it  had  been  so  described  in  said 
application. 

^*  Said  Mickel  &  Gardner  forwarded  said  application,  with 
their  approval,  to  said  Mc6i]liard,with  a  note  endorsed  thereon 
stating  that  it  was  intended  for  the  defendant  Company. 
McGilliard  presented  it  to  the  said  defendant,  by  whom  it 
was  approved,  and  the  policy  sued  upon  was  thereupon  is- 
sued and  forwarded  to  the  plaintiff  through  the  same  chan- 
nels through  which  the  application  had  been  received. 

'^  Neither  said  defendant  nor  said  McGilliard  had  any 
knowledge  or  notice  that  said  building  was  occupied  or  used 
other  than  as  a  sash,  door,  and  blind  factory,  or  by  whom 
said  building  was  occupied,  or  of  the  existence  of  any  dry- 
rooms  or  kilns  therein,  unless  the  knowledge  of  said  Nut- 
ting and  said  Gardner  is  upon  the  facts  herein  found  to  be 
imputed  to  them. 

^*  The  plaintiff  paid  the  premium  of  thirty-three  dollars 
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aud  seventy-five  cents  (|33.76)  about  March  1^  1881,  to  said 
Nutting,  who  paid  the  same  to  said  Mickel  &  Gardner,  less 
the  commission  retained  by  him  under  his  arrangement  with 
them,  and  they  then  forwarded  the  amount  so  received  by 
them,  less  seventeen  and  one-half  (17^)  per  cent,  to  said 
McGilliard,  as  the  secretary  of  the  defendant  Company, 
who  accounted  for  the  same  to  this  defendant,  according  to 
the  mode  of  doing  business  hereinbefore  found,  including 
in  his  account  the  said  amount  retained  by  said  Mickel  & 
Gardner.     (  Vide  record,  p.  32.) 

'^  The  defendant,  before  it  issued  the  policy  sued  on,  knew 
that  said  application  had  not  been  written  nor  signed,  nor 
forwarded  by  the  plaintiff,  but  that  it  had  been  written  and 
forwarded  by  the  said  Mickel  &  Gardner,  and  knew  also 
when  the  premium  was  paid  that  said  Mickel  &  Gardner  bad 
retained  seventeen  and  one-half  (17})  per  cent,  of  the  said 
premium  so  paid,  as  aforesaid,  as  their  commission. 

'^On  Augusts,  1881,  while  said  policy  was  in  force,  and 
while  plaintiff  was  still  the  owner  thereof,  and  of  the  prop- 
erty so  insured  in  and  by  the  same,  said  building  wherein 
said  property  was  contained  caught  on  fire  in  the  portion 
occupied  by  said  J.  K.  Russell  &  Co.  and  was  burned,  and 
said  insured  property  was  damaged  by  the  fire  to  the  extent 
of  twenty-three  hundred  and  ninety-seven  and  fifty-two 
hundredths  dollars  ($2,397.52).  The  total  insurance  thereon 
was  thirty-eight  hundred  and  thirty-three,  and  thirty-three 
hundredths  dollars  ($3,833.33),  and  the  proportion  of  said 
loss  chargeable  to  this  defendant  (if,  upon  the  facts  found, 
the  defendant  is  liable)  is  four  hundred  and  sixty-nine  and 
and  nine  hundredths  dollars  ($469.09),  with  interest  at  the 
rate  of  six  per  cent,  per  annum,  from  October  2, 1881. 

^'  Due  proof  of  loss  was  made  and  forwarded  to  the  defend- 
ant by  the  plaintiff  on  August  15, 1881,  and  more  than  sixty 
days  before  the  commencement  of  this  action. 

'^  No  part  of  said  loss  has  been  paid  to  the  plaintiff  by  the 
defendant." 
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"Conclusions  op  Law. 

'^  Upon  the  foregoing  facts  the  court  states  the  following 
as  conclusions  of  law,  viz. : 

*^First.  That  the  insurance  brokers^  Mickel  &  Gardner, 
mentioned  in  the  foregoing  finding  of  &cts^  are  to  be  deemed 
agents  of  the  defendant,  in  respect  to  the  issuing  of  the  policy 
sued  on  herein,  and  in  the  taking  of  the  application  upon 
which  it  was  issued. 

^^Second.  That  the  knowledge  of  said  Mickel  &  Oardner 
as  to  the  location,  character  and  occupancy  of  the  building 
in  which  the  property  insured  was  situated,  and  as  to  the 
existence  and  location  of  the  dry-rooms  or  dry-kilns  therein, 
is  to  be  deemed  as  notice  thereof  to  said  defendant. 

^*  Third.  That  upon  the  facts  found  there  was  no  warranty 
by  the  plaintiff,  express  or  implied,  that  said  building  was 
occupied  only  as  a  sash,  door  and  blind  factory. 

^^Fourth,  That  upon  the  facts  found  the  plaintiff  was  not 
guilty  of  any  concealment  in  not  disclosing  to  the  defendant 
how  the  said  building  was  occupied,  and  the  existence  and 
the  location  of  said  dry-rooms  or  dry-kilns  therein. 

**Fiflh.  That  if  there  was  any  such  warranty,  express  or 
implied,  or  any  such  concealment,  the  defendant  is  estopped 
from  setting  up  the  same  as  a  defence  to  this  action. 

^^Sixth,  That  upon  the  foregoing  facts  the  plaintiff  is  en- 
titled to  recover  of  and  from  the  defendant  the  sum  of  four 
hundred  and  sixty-nine  dollars  and  nine  cents  ($469.09),  with 
interest  thereon  from  October  2d,  1881,  at  the  rate  of  six  (6) 
per  cent,  per  annum,  making  a  total  amount  of  six  hundred 
and  thirty-seven  dollars  and  ninety-six  cents  ($637.96). 

"  Daniel  Wait  Howe,  Judge.*' 

It  is  contended  by  the  appellant  that  the  written  portion 
of  the  policy  copied  in  the  answer  as  a  quotation  is  a  strict 
warranty,  and  that  as  the  building  was  not  occupied  solely 
by  the  appellee,  and  not  occupied  solely  as  a  factory  for 
^manufacturing  sash,  doors  and  blinds,  the  policy  was  ab- 
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solately  void  from  the  beginning,  and  therefore  the  appellant 
is  not  liable  in  this  action. 

As  the  case  may  be,  and  should  be,  affirmed  on  other 
groands,  we  do  not  feel  called  upon  to  pass  upon  the  ques- 
tion to  which  we  have  just  called  attention. 

The  appellee  called  upon  Nutting  to  place  a  line  of  insur- 
ance upon  his  said  property,  and  through  Nutting's  agency 
the  policy  in  suit  was  finally  issued. 

If  Nutting  had  been  the  commissioned  agent  of  the  ap- 
pellant, and  the  appellee  had  requested  him  to  place  the  in- 
surance, there  would  be  no  contention  but  that  he  in  plac- 
ing the  insurance  would  have  been  the  agent  of  the  appellant, 
and  not  of  the  appellee,  independent  of  any  provision  in  the 
policy ;  and  this  would  have  been  true  whether  he  had  an- 
thoiity  to  countersign,  fill  out  and  deliver  policies,  or 
whether,  as  is  the  practicewith  many  companies,  he  only  had 
authority  to  take  applications,  receive  premiums,  and  for- 
ward the  same  to  the  general  office  of  the  company  for  ap- 
proval, and  upon  which  when  approved  the  home  office  would 
issue  the  policies  and  forward  to  the  agent  for  delivery. 

In  the  one  case,  it  is  true,  the  authority  of  the  agent  is 
recognized  in  advance,  while  in  the  other  it  is  not  recog- 
nized until  what  has  been  done  is  accepted  and  adopted  by 
the  insurance  company ;  but  when  accepted  and  approved 
by  the  company  the  agency  is  recognized  from  the  beginning. 
This  is  a  well-settled  rule  in  the  law  of  agency,  and  no  good 
reason  now  occurs  to  us  why  it  should  not  apply  to  insur- 
ance contracts  the  same  as  to  other  contracts. 

But  suppose  it  is  conceded  that  Nutting  was  the  agent  of 
the  appellee,  he  was  at  most  but  his  agent  for  procuring  the 
insurance.  Let  us  suppose  Nutting  not  to  have  been  an 
insurance  broker  at  the  time  the  appellee  called  on  him  to 
place  the  insurance,  and  that  Mickel  &  Gardner  had 
placed  the  insurance  in  some  one  of  the  companies  for 
which  they  were  commissioned  agents,  it  is  clear  they 
would  not  have  been  the  agents  of  the  appellee.     In  that 
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case^  on  the  one  side  would  have  been  Nutting  representing 
the  appellee^  and  on  the  other,  Mickel  &  Grardner  represent- 
ing the  insurance  company.  Or  suppose,  instead  of  going 
to  Mickel  &  Gardner,  Nutting,  as  the  agent  of  the  appellee, 
had  gone  directly  to  McGilliard,  the  secretary  of  the  appel- 
lant company,  and  procured  the  insurance,  we  would  then 
have  had  Nutting  representing  the  appellee  on  the  one  side, 
and  McGilliard,  the  secretary  and  a  general  officer  of  the 
appellant,  representing  it  on  the  other ;  thus  bringing  to- 
gether the  minds  of  the  contracting  parties  as  if  the  appellee 
had  gone  in  person  to  the  appellant. 

We  can  not  understand  how  it  can  make  any  difference 
as  to  the  position  of  the  parties  because  of  the  fact  that 
Mickel  &  Gardner  stand  between  Nutting  and  the  appel- 
lant's secretary.  They  have  no  relation  in  any  way  with  the 
appeUee.  He  does  not  know  them  in  the  transaction,  and 
pays  them  nothing  for  their  services,  and  they  have  no  claim 
on  him  in  any  way. 

But  under  the  transaction  in  question  the  appellee  pays 
the  premium  that  is  required  by  the  appellant,  and  receives 
his  policy.  How  are  the  agents  or  parties  who  have  figured 
in  the  transaction,  and  through  whom  it  is  closed  up,  paid 
for  their  services?  They  are  paid  by  the  appellant.  What 
for?  For  the  benefit  which  it  has  received  from  their  services. 
The  appellant  received  just  twenty  per  cent,  less  for  the 
risk  than  it  would  have  received  if  the  appellee  had  gone  to 
it  direct  and  obtained  the  policy ;  but  the  appellee  paid  no 
more  than  if  he  had  procured  the  policy  direct  from  the 
appellant. 

Upon  principle,  we  can  see  no  reason  for  drawing  a  dis- 
tinction between  an  insurance  broker,  who  procures  a  risk 
which  is  adopted  and  accepted  by  an  insurance  company, 
and  a  commissioned  agent,  who  effects  the  insurance,  so  far 
as  their  relations  to  the  company  are  concerned.  In 
either  case,  what  is  done  is  the  authorized  act  of  the  com- 
pany, and  for  the  services  rendered  the  company  responds. 
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Insurance  companies  are  not  only  responsible  for  the  acts 
of  their  agents,  within  the  scope  of  their  agency,  but  also 
for  the  acts  of  the  agent's  clerks,  when  the  company  knew, 
as  it  ought  to  have  known,  that  other  persons  would  be  em- 
ployed by  and  to  act  for  the  agents.  Insurance  brokers  are 
the  agents  of  insurance  companies  for  the  purpose  of  deliv- 
ering policies  and  collecting  premiums. 

In  Dululh  Najei  Bank  v.  Knoxmlle  Fire  Ins.  Go.,  85  Tenn. 
76  (4  Am.  St.  Rep.  744),  the  court  said :  '^  Not  only  is  the  in- 
surer responsible  for  the  acts  of  its  agent,  within  the  scope  of 
his  agency,  but  also  for  the  acts  of  its  agent's  clerks,  or  any 
person  to  whom  he  delegates  authority  to  discharge  his  func- 
tions for  him.  Of  course  the  act  must  be  done  by  some  per- 
son authorized  expressly,  or  impliedly  by  the  agent,  and 
under  such  circumstances  that  the  insurer  knew,  or  ought  to 
have  known,  that  other  persons  would  be  employed  by  and 
to  act  for  the  agent.''     See  Wood  Fire  Ins.,  section  409. 

In  view  of  the  fact  that  McGilliard  was  the  principal  sec- 
retary of  the  company,  and  one  of  its  general  officers,  we  are 
inclined  to  the  opinion  that  the  relations,  as  shown  by  the 
special  finding,  which  existed  between  him  and  Mickel  & 
Gardner,  and  the  manner  in  which  their  applications  were 
received,  examined,  and  approved,  bring  them  within  the 
rule  as  above  stated.  See  Mutual  Assurance  Society  v.  Scot- 
tish  Union,  etc..  Ins,  Co.,  84  Virginia,  116  (10  Am.  St.  Rep. 
819) ;  Inmrance  Co.  v.  Wilkinson,  13  Wal.  222. 

In  McArthur  v.  Home  Life  Ass\  73  Iowa,  336  (5  Am. 
St,  Rep.  684),  the  court  said  :  "  Was  Hair  the  defendant's 
agent?  The  court  found  that  he  claimed  to  be  acting  in 
that  capacity,  and  that  he  forwarded  the  application  upon 
which  the  policy  issued  to  the  plaintiff  through  Bailey  & 
Co.,  and  that  Hair's  name  was  indorsed  upon  such  application 
as  agent.  The  defendant  knew  when  it  accepted  the  ap- 
plication and  issued  the  policy  that  Hair,  claiming  to  act  as 
its  agent,  had  procured  the  application,  and  the  defendapt 
thereafter  received  from  the  assured  all  of  the  dues  and  as- 


NOVEMBER  TERM,  1889.  193 

The  Indiana  Insurance  Company  v.  Hartwell. 

sessments  due  the  company,  accordiDg  to  the  terms  of  the 
l)olicy  for  the  period  of  nearly  three  years.  Having  received 
and  enjoyed  all  of  the  benefits  of  Hair's  acts,  the  defendant 
can  not  be  permitted  to  say  he  was  not  its  agent/'  See 
Bartholomew  v.  Merchants'  Ins.  Co.^  25  Iowa,  507  (96  Am. 
Dec.  65,  and  note)  ;  Wilson  v.  Minnesota  Farmers^  etc.,  Ins. 
Ass'n,  36  Minn.  112  (1  Am.  St.  Rep.  659,  and  note)  ;  Piekel 
V.  Fhenix  Ins.  Cb.,  119  Ind.  291. 

We  copy  with  approval  the  following  from  the  opinion  of 
Judge  Howe,  who  spoke  for  the  court  below :  "  It  seems  to 
me  the  finding  of  facts  shows  that  Mickel  &  Gardner  were 
the  agents  of  the  defendant  company.  In  determining  this 
question  I  reject  as  wholly  immaterial  the  provisions  in  the 
policy  that  ^only  such  persons  as  shall  hold  the  commission 
of  the  company  shall  be  considered  as  its  agents,'  and  that 
*  any  other  person  shall  be  deemed  the  agent  of  the  assured.' 
Whether,  upon  a  given  state  of  facts,  one  is,  or  is  not,  to  be 
deemed  the  agent  of  another,  is  a  question  of  law,  which  the 
courts  decide  themselves,  and  they  have  invariably  repudi- 
ated all  attempts  of  insurance  companies  to  bind  them  by 
such  provisions."  Wood  Fire  Ins.  (2d  ed.),  section  409  ; 
Indiana  Ins.  Go.  v.  Hartwell,  100  lud.  566  ;  Hermann  v. 
Niagara  Fire  Ins.  Oo.,  100  N.  Y.  411 ;  Mutual  Assurance 
Society  v.  Scottish  Union,  etc.,  Ins.  Go.,  s^ipra. 

The  special  finding  discloses  the  fact  that  the  written  part 
of  the  policy  upon  which  the  appellant  rests  its  defence  to 
the  action  was  not  furnished  by  the  appellee,  but  was  fur- 
nished by  Nutting  and  Mickel  &  Gardner  ;  that  the  appellee 
had  no  knowledge  thereof. 

It  further  appears  that  Nutting  and  Mickel  &  Gardner 
likewise  knew  full  well  when  the  written -statement  was  fur- 
nished from  which  the  said  written  part  of  the  policy  was 
copied,  the  manner  and  character  of  the  occupancy  of  said 
building,  and,  therefore,  that  the  statement  as  furnished  did 
not  state  the  truth. 
Vol.  123.— 13 
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We  think  that  the  notice  which  they  possessed,  and  espe- 
cially Mickel  &  Grardner,  was  notice  to  the  appellant,  and, 
having  issued  the  policy  with  such  notice,  that  it  thereby 
waived  all  right  to  take  advantage  of  the  untruthfulness  of  the 
said  written  part  of  said  policy,  and  is  estopped  to  assert  the 
truth  as  to  the  occupancy  of  the  said  building. 

As  the  appellee  was  not  called  upon  to  make  any  statement 
or  representation  as  to  the  occupancy  of  the  said  building, 
he  had  the  right  to  assume  that  the  appellant  would  procure 
such  information  as  it  desired  elsewhere,  and  when  the  policy 
was  issued,  that  it  had  done  so,  and  was  satisfied  therewith, 
and  had  written  the  policy  in  accordance  with  the  informa- 
tion obtained. 

'^  When  an  agent  is  aware  of  the  foots  relative  to  a  risk 
before  the  contract  is  entered  into,  the  insurer  is  charged  with 
that  knowledge,  and  is  estopped  from  setting  up  an  innocent 
mistake  of  the  assured  either  in  setting  forth  the  facts  in  the 
application,  or  in  omitting  to  state  them.  The  insurer  can 
not  be  misled  even  by  a  warranty,  when  at  the  time  the 
contract  is  entered  into  he  knew  the  actual  condition  of  the 
risk:^  Wood  Fire  Ins.  (2d  ed.),  sections  426,  427;  May 
Ins.  (2d  ed.),  p.  647,  section  424 ;  Phenix  Ins,  Co.  v.  Allen^ 
109  Ind.  273;  2  Smith's  Lead.  Cases  (8th  Am.  ed.),897; 
Wade  Notice,  section  687;  Wilson  v.  Minnesota  Farmers^ 
etc,,  Ins.  Ass^n,  16  Ins.  Law  Jour.  600 ;  McArthur  v.  Home 
Life  Ass%  73  Iowa,  336. 

In  Commercial  Fire  Ins.  Co.  v.  Allen^  1  South.  Rep.  202,  it 
is  said  :  '^  It  is  shown  that  Ainsworth,  appellant's  agent  at 
the  time  the  policy  was  applied  for  and  issued,  resided  in  the 
town  of  Athens,  where  the  property  is  situated.  With 
him  the  assured  negotiated  and  effected  the  insurance.  He 
was  familiar  with  the  premises,,  and  must  have  known  in 
what  manner  the  houses  were  connected  together,  and  that 
the  east  wall  of  Mason's  upper  story  rested  on  the  west  wall 
of  the  house  he  was  insuring.  He  was  the  agent  of  the  in- 
surance company,  and  we  have  no  sympathy  with  any  attempt 
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to  transform  him  into  an  agent  of  the  applicant  in  any 
service  connected  with  the  issue  of  the  policy.  With  him 
alone  the  assured  had  dealings ;  and  it  would  be  an  anomaly 
if  we  were  to  hold  he  was  their  agent,  and  not  the  agent  of 
the  insurance  company  with  which  they  were  negotiating. 
If  be  did  not  represent  the  corporation^  it  had  no  representa- 
tive, and  yet  agreed  to  the  terms  of  a  solemn  contract.  Such 
shilling  use  of  a  paid  employee  finds  no  sanction  in  that 
sturdy  morality  which  should  underlie  every  system  of  juris- 
prudence.^' 

The  above  is  quoted  with  approval  in  Commercial  Union 
Assurance  Go.  v.  SiaUy  ex  rd.,  113  Ind.331  (336).  See  Geiss 
V.  Franklin  Ins.  Co.,  ante^  p.  172. 

We  have  not  overlooked  the  case  of  Goddard  v.  Monitor, 
dc.,  Ins.  Co.y  108  Mass.  56,  which  in  some  of  its  facts 
is  much  like  the  case  at  bar.  The  court,  however,  decided 
that  case  against  the  assured,  on  the  ground  that  the  com- 
pany had.  insured  a  machine  shop,  and  the  property  that 
was  destroyed  was  not  a  machine  shop,  but  an  organ  and 
melodeon  factory,  and  the  court  said  that  it  became  unim- 
portant whether  Gleason  was  the  plaintiflT's  or  the  defend- 
ant's agent. 

We  find  no  error  in  the  conclusions  of  law. 

Judgment  affirmed,  with  costs. 

FUed  AprU  8^  1890. 
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No.  14,967. 

Miller  v.  The  City  op  Indianapolis  et  al. 

PiJEADlNO. — GomplaitU, — Injundion, — Quieting  Title, — A  complaint  against 
a  city  and  street  contractors  which  alleges  that  the  plaintiff  is  the 
owner  of  certain  real  estate,  of  which  the  defendants  have  unlawfully 
taken  possession,  and  to  which,  without  having  condemned  it,  they  are 
threatening  to  do  irreparable  damage  by  cutting  down  the  trees  and 
vines  grown  thereon  by  the  plaintiff,  and  by  grading  the  land  and 
making  a  street  thereupon,  without  leave  or  license  from  the  plaintiff, 
with  notice  that  she  is  the  owner  thereof,  and  which  prays  that  her  title 
be  quieted  to  the  same,  and  that  the  defendants  be  enjoined  from  far- 
ther trespassing,  is  not  a  complaint  to  quiet  title,  but  for  an  injunction, 
and  a  trial  by  jury  and  a  new  trial  as  of  right  are  properly  refused. 

Partition. — Share  Assigned. --Ascertainment  of, — FlaL — Where  the  record 
furnishes  the  means  by  which  the  share  assigned  to  each  of  the  parties 
in  a  partition  made  by  commissioners  appointed  for  that  purpose  can 
be  definitely  ascertained,  the  partition  is  not  void  for  uncertainty,  be- 
cause of  failure  to  set  out  in  the  record  the  plat  prepared  dividing  the 
land  into  blocks,  lots,  streets  and  alleys. 

Same. — Plat-Book. — Reference  to  as  Means  of  Identifiealion. — Where  the  record 
refers  as  a  means  of  identification  of  the  property  set  off  to  the  re- 
spective parties  in  a  partition  suit,  to  a  plat  in  the  recorder's  office, 
where  the  same  is  ordered  by  the  court  to  be  recorded,  the  plat  is,  when 
found  and  properly  identified,  if  the  property  set  off  can  be  ascertained, 
as  effectual  as  if  copied  into  the  record  of  the  partition  proceeding. 

Same. — Plat-Books. — Judicial  Notice  of. — Judicial  notice  will  be  taken  that 
books  known  as  plat-books  are  kept  by  the  county  recorders  in  the  vari- 
ous counties  of  the  State,  in  which  are  recorded  the  plats  of  the  towns 
and  cities  and  the  additions  thereto,  and  that  such  books  are  kept  as 
public  records. 

Sa^e. — Public  Record. — A  plat-book  is  a  legal  public  record,  and  a  plat 
prepared  by  the  commissioners  in  a  partition  proceeding  which  is  re- 
corded therein  by  order  of  the  court,  is  properly  recorded. 

Same. — Certified  Copy  of  Plat. — Admissibility  of  Under  General  Denial— \ 
certified  copy  of  the  plat  was  admissible  in  evidence  under  a  general  de- 
nial of  the  plaintiff^s  ownership  of  the  land  in  controversy. 

Dedication. — Of  StreeL — To  Public. — A  grant  or  dedication  of  a  street  is 
a  grant  or  dedication  to  the  public,  and  not  to  the  city. 

Same. — Sale  of  Lots  with  Reference  to  Street. — Marking  a  street  upon  a  plat 
of  an  addition  to  a  town  or  city,  and  selling  lots  with  reference  theretO| 
constitutes  a  dedication. 
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Saxk, — Express. — Question  <^  Lam. — As  to  whether  a  plat  contains  an  ex- 
press dedication  of  a  strip  of  ground  to  the  public  as  a  street,  is  a  mat- 
ter of  law  for  the  court. 

Same. — Inadmvssibility  of  Oral  Evidence  to  Disprove. — The  commissioners  in 
a  partition  proceeding  were  ordered  by  the  court  to  lay  off  the  land  in 
controversy  into  lots,  blocks,  streets  and  alleys,  which  was  done,  there 
being  left  undivided  a  strip  sixty  feet  wide  extending  east  and  west 
through  the  entire  width  of  the  land  so  set  off.  The  commissioners  re- 
ported to  the  court  that  they  had  divided  the  land  intended  for  parti- 
tion into  lots,  etc.,  and  had  assigned  to  each  of  the  persons  interested 
in  said  land  his  share  in  severalty.  All  the  property  abutting  on  the 
street  had  passed  into  the  hands  of  third  parties  by  conveyance  or  by 
mortgage. 

Heldf  that  oral  evidence  was  inadmissible  to  prove  that  it  was  not  the  in- 
tention of  the  commissioners  to  dedicate  this  strip  to  the  public  as  a 
street. 

Same. — Express, — Evidenced  by  Recorded  Plat. — Intent. — Contradiction  of  by 
Parol  Testimony. — An  implied  dedication  may  be  rebutted  by  parol 
testimony,  but  where  the  dedication  is  express,  evidenced  by  a  recorded 
plat,  the  intent  as  expressed  in  such  plat  can  not  be  contradicted  by 
parol. 

From  the  Hendricks  Circuit  Court. 

W,  W,  Woollen,  for  appellant. 

C  8.  Denny,  W.  F.  Elliott,  W.  L.  Taylor  and  A.  L.  Mason, 
for  appellees. 

Coffey,  J. — A  controversy  arose  in  this  case,  in  the  cir- 
cuit court,  as  to  whether  it  was  an  action  to  quiet  title,  or  an 
action  to  obtain  an  injunction.  Acting  upon  the  theory  that 
it  was  an  action  to  obtain  an  injunction,  the  circuit  court  re- 
fused the  request  of  the  appellant  for  a  trial  by  jury,  and 
also  overruled  the  application  of  the  appellant  for  a  new 
trial  as  of  right.  The  complaint  in  the  cause,  omitting  the 
caption  and  the  description  of  the  land  in  controversy,  is  as 
follows : 

"  Catharine  A.  Miller,  plaintiff,  complains  of  the  city  of 
Indianapolis,  Leander  A.  Fulmer  and  George  W.  Seibert, 
defendants,  and  says  that  she  is  the  owner  of  the  following 
described  real  estate ;  *  *  that  said  defendants  have  un- 
lawfully, wrongfully,  illegally  and  forcibly  taken  possession 
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of  the  same,  and  without  having  condemned  the  same,  are 
threatening  to  do  great  and  irreparable  damage  to  the  same, 
in  this,  that  they  are  threatening  to  cut  down  the  trees  and 
vines  that  have  been  placed  thereupon  and  have  been  grown 
thereon  by  the  plaintiff,  and  are  threatening  to  plow  the  land 
and  grade  the  same,  and  are  threatening  to  make  a  street 
over  and  upon  it ;  and  this,  she  avers,  they  are  doing  with- 
out leave  or  license  from  her,  and  with  full  notice  that  she 
is  the  owner  thereof,  and  under  a  claim  that  said  real  estate 
is  a  public  street  in  said  city.  She,  therefore,  prays  that  as 
against  said  defendants  her  title  be  quieted  to  said  real  estate, 
and  that  said  defendants  may  be  forever  enjoined  from  further 
trespassing  thereon  and  damaging  the  same.'' 

It  is  conceded  by  both  parties,  in  their  briefs,  and  in  the 
argument  of  this  cause,  that  every  pleading  must  proceed 
upon  some  single  definite  theory  which  must  be  determined 
by  its  general  scope  and  character,  and  that  the  prayer  for 
relief  does  not  determine  the  character  of  the  pleading,  nor 
assign  to  it  any  particular  theory.  First  Nafl  Banky  etc.,  v. 
Root,  107  Ind.  224;  Houck  v.  Graham,  106  Ind.  195. 

This  complaint  is  destitute  of  some  of  the  allegations  found 
in  an  ordinary  complaint  to  quiet  title.  Indeed,  there  is  do 
pretence  that  any  one  or  all  of  the  defendants  make  any 
claim  to  the  title  to  the  laud  in  controversv.  While  it  is 
true  that  cities  by  their  common  councils  have  the  control 
of  the  streets  and  alleys  within  their  territorial  limits,  it  can 
not  be  correctly  said  that  they  own  such  streets  and  alleys. 

A  grant  or  dedication  of  a  street  is  a  grant  or  dedication 
to  the  public,  and  not  to  the  city.  In  the  case  of  Conner  v. 
New  Albany,  1  Blackf.  43,  it  was  said  by  this  court :  "  That 
which  is  granted  to  New  Albany  can  not  be  public,  in  the 
unqualified  sense  of  the  word ;  nor  can  that  which  is  granted 
to  the  public  be  in  any  sense  the  exclusive  property  of  New 
Albany.  A  grant  of  a  public  street  or  highway,  through 
either  town  or  country,  can  not  be  considered  otherwise  than 
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as  a  grant  to  the  public.'^  See,  also,  City  of  EvansvUle  v. 
Evans,  37  Ind.  229. 

The  complaint,  however,  does  contain  all  the  necessary 
allegations  for  an  injunction  in  cases  of  threatened  irrepar- 
able injury*     High  Injunctions,  sections  701-2. 

It  is  to  be  gathered  from  the  complaint  that  the  city  of 
Indianapolis  claims  that  the  strip  of  ground  in  controversy 
is  a  public  street,  and  that  acting  upon  that  claim  the  other 
defendants  in  this  action  were  proceeding  to  cut  down  the 
trees  and  vines  growing  thereon,  plow  up  and  grade  the 
same  as  a  street,  to  the  irreparable  injury  of  the  plaintiff. 
In  such  case  the  only  adequate  remedy  of  the  appellant  was 
by  injunction.  In  no  other  case  would  the  charge  that  ap- 
pellees were  about  to  do  the  appellant  irreparable  injury 
find  an  appropriate  place. 

We  are  of  the  opinion  that  this  complaint  must  be  re- 
garded as  a  complaint  to  enjoin  the  appellees  from  the  com- 
mission of  the  threatened  injury  therein  set  forth,  and  that 
it  proceeds  upon  the  theory  that  the  appellant  had  no  other 
adequate  remedy.  It  follows  that  the  circuit  court  did  not 
err  in  refusing  the  request  of  the  appellant  for  a  jury  trial, 
as  the  trial  of  actions  for  injunctions  belongs  exclusively  to 
the  court.  Nor  did  the  court  err  in  overruling  the  applica- 
tion of  the  appellant  for  a  new  trial  as  of  right,  as  such  right 
does  not  extend  to  actions  for  relief  by  injunction.  Liggett 
V.  Hinkley,  120  Ind.  387. 

The  defence,  relied  upon  by  the  appellees,  was  that  the 
strip  of  ground  in  controversy  had  been  dedicated  to  the 
public,  as  a  street,  by  commissioners  appointed  by  the  Ma- 
rion County  Circuit  Court,  in  a  partition  suit  pending  in 
that  court  in  the  year  1868.  A  certified  copy  of  the  record 
and  proceeding  in  that  cause  was  read  in  evidence  on  the 
trial  of  this  cause,  over  the  objection  of  the  appellant. 

It  is  not  seriously  contended  that  the  court  had  no  power 
to  order  the  land  involved  in  that  suit  laid  off  into  lots, 
blocks,  streets  and  alleys,  but  as  the  plat  prepared  by  the 
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commissioners  to  plat  the  land,  and  make  partition  of  the 
same^  is  not  set  out  in  this  record^  it  is  earnestly  contended 
that  the  decree  in  partition  is  void  for  uncertainty. 

It  appears  by  the  record  read  in  evidence  that  Susan  L. 
Davidson  and  the  appellant  in  this  cause  instituted  in  the 
Marion  Circuit  Court  in  the  year  1868  a  partition  suit  against 
Noah  N.  Davidson  and  others,  in  which  it  was  alleged  that 
the  plaintiffs  therein  and  the  said  Noah  N.  Davidson  were 
the  owners  as  tenants  in  common  of  a  certain  described 
tract  of  land,  including  the  land  in  controversy,  each  of  said 
parties  owning  an  undivided  one-third  thereof.  During  the 
pendency  of  the  action  the  appellant  intermarried  with  one 
Miller,  which  fact  was  suggested  to  the  court,  and  the  said 
Miller  was  made  a  party  plaintiff  with  his  wife,  the  appel- 
lant herein. 

Upon  a  trial  of  the  cause,  and  after  the  court  had  entered 
an  interlocutory  decree  for  partition,  and  had  appointed 
commissioners  to  make  partition,  the  record  recites  that  "  It 
is  further  ordered,  with  the  assent  of  all  the  parties,  that  the 
commissioners  be  directed  to  lay  off  said  premises  into  lots, 
blocks,  streets  and  alleys  to  facilitate  such  partition." 

At  a  subsequent  day  in  the  term,  being  the  31st  day  of 
December,  1868,  the  commissioners  reported  to  the  court 
that,  after  being  duly  sworn,  and  having  received  a  copy  of 
the  order  of  the  court,  they  proceeded,  with  the  assistance 
of  a  surveyor,  and  laid  off  the  land  described  in  the  order 
into  lots,  blocks,  streets  and  alleys,  and  that  they  had  made 
a  plat  thereof,  which  they  then  reported  to  the  court  for  ap- 
proval. At  the  close  of  this  report  the  following  record 
entry  was  made  : 

"  Whereby  it  appears  to  the  court  that  the  said  commis- 
sioners have  laid  off  the  said  premises  into  lots,  blocks,  streets 
and  alleys,  which  is  now  agreed  to  by  the  said  parties  that 
said  premises  should  be  laid  off  into  lots,  blocks,  streets  and 
alleys,  and  the  same  is  hereby  confirmed.  And  the  said  plat 
is  ordered  to  be  recorded  in  the  recorder's  office  of  Marion 
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eountjf  Indiana,  and  thereupon  shall  have  the  same  validity 
in  law  as  if  made  by  a  legal  proprietor  of  sUch  land  of  full 
age/' 

On  the  same  day  the  said  commissioners  filed  their  report 
of  partition  in  which  they  reported  that  they  had  set  off  and 
partitioned  to  the  said  Noah  N.  Davidson  blocks  3,  4,  7,  19 
and  20;  in  Davidson's  third  addition  to  the  city  of  Indian- 
apolis. 

To  Catharine  A.  Miller  (this  appellant)  blocks  5,  6^  8  and 
15  (homestead)  in  the  same  addition ;  and  to  Susan  L.  David- 
son blocks  10,  11,  12,  13,  14,  16,  17  and  18  in  Davidson's 
third  addition  to  the  city  of  Indianapolis. 

This  report  was  approved  by  the  court,  and  a  judgment  of 
partition  was  entered  of  record  accordingly. 

The  court  having  jurisdiction  of  the  subject-matter  and 
of  the  persons  of  the  parties  to  this  suit,  it  can  not  be  rea- 
sonably contended  that  its  judgments  and  decrees  in  the 
premises  are  void  unless  they  are  so  uncertain  that  it  is  im- 
possible to  ascertain  therefrom  what  land  was  set  off  and 
partitioned  to  each  of  the  parties.  Doubtless  it  would  have 
been  much  better  to  set  out  in  the  record  the  plat  prepared 
by  the  commissioners  dividing  the  land  into  lots,  blocks, 
streets  and  alleys,  as  that  would  have  relieved  the  record 
from  any  uncertainty,  and  would  have  rendered  the  contro- 
versy we  are  now  considering  impossible ;  but  still  if  the 
record  furnishes  the  means  by  which  it  can  be  definitely  as- 
certained what  the  share  assigned  to  each  of  the  parties  in 
the  partition  then  made  is,  we  do  not  think  it  is  void.  It  is 
not  the  office  of  a  description  to  identify  property,  but  its 
office  is  to  furnish  the  means  of  identification.  Boyd  v.  Doty, 
8  Ind.  370;  Peck  v.  Sims,  120  Ind.  345. 

For  the  means  of  identifying  the  property  set  off  to  the 
respective  parties  to  this  suit,  we  are  referred  by  the  record 
to  the  plat  prepared  by  the  commissioners  under  the  order 
of  the  court  to  lay  the  land  off  into  lots,  blocks,  streets  and 
alleys,  and  we  are  to  look  for  that  plat  in  the  recorder's  of- 
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fice  of  Marion  county,  where  the  same  is  ordered  to  be  re- 
corded. 

If,  when  found  and  properly  identified,  the  property  set 
off  to  each  can  be  ascertained,  we  know  of  no  reason  whv 
it  should  not  be  as  effectual  as  if  copied  into  the  record  of 
the  partition  proceedings.  The  office  of  a  description  has 
been  fulfilled,  and  the  means  of  identification  are  at  hand. 
It  is  plain,  therefore,  that  the  record  of  the  proceedings  in 
partition  now  before  us  is  to  be  considered  and  construed  in 
connection  with  the  plat  prepared  by  the  commissioners,  if 
that  plat  can  be  found  and  identified,  for  such  plat  is,  in  fact, 
a  part  of  the  proceedings  in  that  case. 

Over  the  objection  of  the  appellant  the  appellees  read  in 
evidence,  on  the  trial  of  this  cause,  what  purported  to  be  a 
certified  copy  of  the  plat  above  referred  to,  as  taken  and 
copied  from  one  of  the  plat-books  in  the  recorder's  office  of 
Marion  county. 

It  is  contended  by  the  appellant  that  as  this  plat  is  a  part 
of  the  proceeding  in  the  partition  suit,  it  should  have 
appeared  in  the  record  in  that  cause,  and  should  have  been 
recorded  in  the  deed  record  under  the  provisions  of  the  act 
of  March  5th,  1859,  found  on  page  760,  vol.  1,  R.  S.  1876  ; 
and  that  there  was  no  law  in  force  authorizing  its  record  in 
the  plat-book  of  the  recorder's  office. 

When  this  evidence  was  offered  by  the  appellees,  it  was 
objected  to  by  the  appellant  upon  the  ground : 

IHrst  That  the  record  and  certificate  show  that  it  is  a 
certified  copy  of  the  plat-book  of  Marion  county,  Indiana. 

Second.  That  there  is  no  law  in  this  State  which  author- 
izes the  recording  of  a  plat  in  the  plat-book. 

Third.  That  under  the  law  in  this  State,  there  is  no  such 
thing  known  as  a  plat-book  to  be  kept  by  the  recorder. 

Fourth.  That  the  statutes  of  this  State  require  that  when 
a  plat  is  made,  it  shall  be  recorded  in  the  record  of  deeds  of 
the  county,  and  this  does  not  purport  to  be  from  such  record. 

Fifth.   That  it  was  immaterial,  irrelevant,  and  incompe- 
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ienty  and  that  there  is  no  issue  in  the  case  under  which  it  is 
admissible. 

An  examination  of  this  pla£  discloses  the  fact  that  it  em- 
braces the  same  land  described  in  the  partition  proceeding 
set  out  above.  It  divides  the  land  into  lots,  blocks,  streets 
and  alleys,  and  purports  to  have  been  signed  and  acknowl- 
edged by  the  commissioners  appointed  by  the  court  to  divide 
the  same,  and  make  partition.  It  refers  to  the  partition  case 
by  title  and  number,  and  designates  the  land  as  Davidson's 
third  addition  to  the  city  of  Indianapolis,  and  bears  date  the 
31st  day  of  December,  1868,  the  date  on  which  the  record  in 
the  partition  proceeding  informs  us  that  it  was  acknowledged 
and  approved  by  the  court.  It  was  recorded  in  plat-book 
number  3,  in  the  office  of  the  recorder  of  Marion  county^ 
on  the  9th  day  of  January,  1869. 

There  is  little  room  for  doubt  that  the  paper  before  us  is 
a  copy  of  the  plat  made  by  the  commissioners  ^n  the  parti- 
tion suit  to  which  the  appellant  was  a  party.  The  serious 
question  is  as  to  whether  it  comes  to  us  in  the  shape  of 
legitimate  evidence.  Our  attention  has  not  been  called  to 
any  express  statutory  provision  authorizing  what  is  known 
as  a  plat-book. 

While  the  law  not  only  authorizes^  but  absolutely  requires^ 
that  plats  of  towns  and  cities,  and  additions  thereto,  shall  be 
recorded,  it  seems  to  be  silent  as  to  the  name  of  records  in 
which  they  shall  be  so  recorded.  We  must  take  notice,  how- 
ever, of  the  fact,  as  part  of  the  current  history  of  the  public 
business  of  the  State,  that  books  known  as  plaUbooks  are, 
and  have  been  for  many  years,  kept  by  the  county  recorders 
in  the  various  counties  of  the  State,  in  which  are  recorded 
the  plats  of  the  towns  and  cities  and  the  additions  thereto, 
and  that  such  books  are  kept  as  public  records.  In  procur- 
ing such  records  the  county  recorders  no  doubt  acted  upon 
the  correct  presumption  that  where  the  law  required  that  a 
particular  class  of  instruments  should  be  recorded,  and  made 
no  provision  for  any  specific  book  in  which  they  should  be 
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80  recorded,  it  was  their  duty  to  procure  suitable  records 
for  that  purpose.  Indeed,  frequent  reference  is  made  to 
such  records  in  the  statutes  of  the  State,  and  they  have  fre- 
quently been  recognized  by  legislative  enactment  as  legal 
public  records.  With  this  knowledge  before  it,  the  Legisla- 
ture enacted  section  3253,  R.  S.  1881,  which  provides  that 
^'  The  acknowledgment  of  all  plats  of  towns  and  cities,  and  of 
all  additions  thereto,  heretofore  taken  and  certified  by  any 
officer  provided  for  in  section  3374,  are  hereby  legalized; 
and  the  recording  of  such  plats  and  additions  as  have  here- 
tofore been  acknowledged  before  and  certified  by  any  officer 
provided  for  in  said  section  is  hereby  declared  to  be  valid 
and  effectual  in  law  to  all  intents  and  purposes.^' 

In  view  of  these  facts,  and  in  view  of  the  statute  above 
quoted,  we  are  constrained  to  hold  that  the  plat-book  from 
which  the  plat  before  us  was  copied  is  a  legal  public  record, 
in  which  the  plat  prepared  by  the  commissioners  in  the  par- 
tition suit  before  us  was  properly  recorded.  To  hold  other- 
wise would  be  to  adjudge  that  most,  if  not  all,  of  the  plats 
prepared  in  the  last  thirty  or  forty  years  have  never  been 
properly  recorded,  and  would  tend  to  great  confusion  and 
much  inconvenience.  We  are  of  the  opinion  that  the  certi- 
fied copy  of  the  plat  before  us  was  properly  admitted  in  evi- 
dence, provided  there  was  an  issue  in  the  cause  under  which 
it  was  admissible. 

The  only  pleading  filed  by  the  appellees  was  a  general  de- 
nial, and  whether  the  plat  was  admissible  in  evidence  under 
that  plea  depends  upon  what  fact  it  tended  to  prove.  The 
appellant's  right  to  recover  in  the  action  rested  upon  the 
assumption  that  she  was  the  owner  of  the  strip  of  land  in 
controversy  at  the  time  of  the  commencement  of  her  suit. 
Whatever  tended  to  prove  that  she  was  not  such  owner  was 
admissible  under  a  denial  of  the  allegation  that  she  was  the 
owner.  We  think  the  plat  read  in  evidence,  when  taken  in 
connection  with  the  other  evidence  in  the  cause,  tended  to 
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show  that  she  was  not  such  owner.     Pom.  Rem.  and  Hem. 
Rights,  sections  666,  670,  673. 

The  land  in  controversy  consists  of  a  strip  sixty  feet  wide, 
extending  east  and  west  through  the  entire  width  of  the  trnct 
of  land  described  in  the  partition  proceeding  above  set  out. 
Its  length  is  one  thousand  and  twelve  feet,  and  its  width  is 
sixty  feet.  As  shown  by  the  plat  before  us,  it  is  bounded 
on  the  north  by  a  tier  of  blocks,  numbered,  respectively,  12, 
13, 14,  and  15,  the  last  being  the  homestead,  and  one  of  the 
blocks  assigned  to  appellant  in  the  partition  proceeding.  It 
is  bounded  on  the  south  by  blocks  numbered  5,  6, 7,  8,  9, 10 
and  11.  The  first  lots  above  named  front  south  on  this  strip, 
and  the  last  named  front  north  on  the  strip.  It  is  not  named 
on  the  plat  as  a  street,  but  it  intersects  Preston  street  on  the 
west,  and  is  marked  with  the  figures  "60  "  at  each  end. 

Upon  the  trial  of  the  cause  the  appellant  proposed  to  prove 
by  competent  oral  testimony,  that  in  laying  off  this  addition 
to  the  city  of  Indianapolis  it  was  not  the  intention  of  the 
commissioners,  who  platted  the  same,  to  dedicate  this  strip  to 
the  public  as  a  street,  to  which  offered  testimony  the  court 
sustained  an  objection,  and  the  appellant  excepted. 

At  the  time  this  evidence  was  offered  by  the  appellant,  it 
was  in  proof  that  all  the  property  abutting  on  this  strip  had 
passed  into  the  hands  of  third  parties  either  by  way  of  direct 
conveyance  or  by  means  of  mortgages  executed  by  the  parties 
to  whom  the  blocks  had  been  assigned  in  the  partition  suit. 
In  these  several  conveyances  and  mortgages  the  land  is  de- 
scribed by  blocks,  as  it  is  described  in  the  plat  prepared  by 
the  commissioners  to  plat  the  same,  and  as  it  is  described  in 
the  report  of  partition  made  by  said  commissioners.  The 
city  of  Indianapolis,  acting  upon  the  assumption  that  this 
strip  had  been  dedicated  to  the  public  as  a  street,  had  ac- 
cepted it  as  such,  and  was  proceeding  to  grade  and  improve 
it.  It  is  not  contended  by  the  appellant  that  this  strip  of 
land  is  either  a  lot,  block  or  alley. 

If  it  is  neither  a  lot,  block,  street  nor  alley,  it  is  a  strip  of 
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laud  left  by  the  commissioners  appointed  to  make  partition 
wholly  undivided.  In  their  report  to  the  court  the  commis- 
sioners reported  that  they  had  divided  the  land  intended  for 
partition  into  lots,  blocks,  streets  and  alleys,  and  in  their  re- 
port of  partition  they  informed  the  court  that  they  had  as- 
signed to  each  of  the  parties  interested  in  said  land  his  or 
her  share  in  the  same  in  severalty.  No  person  examining 
these  proceedings  would  be  led  to  believe  that  any  portion 
of  the  land  described  therein  was  left  undivided,  but,  on  the 
contrary,  when  examining  the  plat  in  connection  with  the  re- 
port of  the  commissioners  in  partition,  and  the  judgment  of 
the  court  thereon,  would  be  led  to  the  belief  that  the  strip  in 
controversy  was  intended  as  a  sixty-foot  street,  furnishing 
an  outlet  for  the  blocks  abutting  thereon.  If  the  strip  had 
been  designated  *'  Miami  St.,'*  or  a  street  by  any  other 
name,  it  would  not  be  contended  that  the  appellant  could 
now  show  by  parol  testimony  that  it  was  not  intended  to 
dedicate  it  as  a  public  street. 

Marking  a  street  upon  a  plat  of  an  addition  to  a  town  or 
city,  and*  selling  lots  with  reference  thereto,  constitute  a 
dedication.  Faust  v.  City  of  Huntington,  91  Ind.  493  ;  (Xty 
of  Evansville  v.  Page,  23  Ind.  525 ;  Oity  of  Loganspori  v. 
Dunn,  8  Ind.  378;  City  of  Indianapolis  v.  Kingsbury,  101 
Ind.  200. 

As  to  whether  a  plat  contains  an  express  dedication  of  a 
strip  of  ground  to  the  public  as  a  street  is  a  matter  of  law 
for  the  court.  Hanson  v.  Eastman,  21  Minn.  509  ;  Yates  v. 
Judd,  18  Wis.  126 ;  Sanborn  v.  Chicago,  etc.,  R.  W.  Co.,  16 
Wis.  20. 

In  C^ty  of  Indianapolis  v.  Kingsbury,  supra,  it  was  said 
by  this  court :  '^  But  the  intention  to  which  courts  give  heed 
is  not  an  intention  hidden  in  the  mind  of  the  land-owner, 
but  an  intention  manifested  by  his  acts.  It  is  the  intention 
which  finds  expression  in  conduct,  and  not  that  which  is 
secreted  in  the  heart  of  the  owner,  that  the  law  regai*ds.  Acts 
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indicate  the  intention,  and  upon  the  intention  clearly  ex- 
pressed by  open  acts  and  visible  conduct  the  public  and  in- 
dividual citizens  may  act/' 

The  question  as  to  whether  a  person  intends  a  dedication 
of  ground  to  the  public  as  a  street  must  be  determined  from 
his  acts  and  statements  explanatory  thereof,  in  connection 
with  all  the  surrounding  circumstances  that  may  throw  light 
upon  the  subject,  and  not  upon  what  he  may  testify  as  to  his 
real  intention  at  some  subsequent  time.  City  of  Columbus  v. 
Dahn^  36  Ind.  330 ;  Lamar  County  v.  ClementSy  49  Texas, 
347 ;  City  of  Denver  v.  Clements^  3  Col.  484. 

An  implied  dedication  may  be  rebutted  by  parol  testi- 
mony, but  where  the  dedication  is  express,  evidenced  by  a 
recorded  plat,  the  intent  as  expressed  in  such  plat  can  not  be 
contradicted  by  parol.  City  of  Indianapolis  v.  Kingsbury, 
supi'a,  and  authorities  there  cited. 

When  the  plat  before  us  is  construed  in  connection  with 
the  partition  proceedings  of  which  it  constitutes  a  part,  as  the 
same  is  explained  by  the  report  of  the  commissioners  in  par- 
tition and  the  judgment  of  the  court  thereon,  no  other  rea- 
sonable conclusion  can  be  drawn  than  that  the  strip  of  land 
in  controversy  was  intended  as  a  sixty-foot  street  for  the  ben- 
efit of  the  blocks  abutting  thereon,  and  as  furnishing  a 
means  of  ingress  and  egress  to  and  from  the  same.  Rely- 
ing on  this  dedication  the  property  adjoining  this  strip  has 
passed  into  the  hands  of  third  parties,  and  the  city  of  In- 
dianapolis, accepting  such  dedication,  is  proceeding  to  im- 
prove the  strip  as  a  street. 

To  permit  the  appellant  to  say  now  that  this  strip  was  left 
by  the  commissioners  as  undivided  land,  and  was  not  in- 
tended as  a  street,  would  be  obviously  unjust  to  those  who 
purchased  the  property  on  the  faith  of  the  plat  and  the  par- 
tition proceeding. 

We  do  not  think  the  court  erred  in  refusing  to  admit  this 
offered  testimony. 
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We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 
Judgment  affirmed. 

Elliott,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  April  1, 1890 ;  petition  for  a  rehearing  overmled  June  6, 1890L 
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Arbuckle  et  al.  v.  Swim. 

AsBlGKMENT  OP  E&BOR. — AvaUobUity  of  Error  in  Favor  (^  AQ  Joining, — An 
assignment  of  error  must  assign  an  error  which  is  available  in  favor  of 
all  who  join  in  the  assignment. 

Practice. — Evidence. — Not  Properly  in  Record, — Supreme  Court, — Where 
what  pnrports  to  be  the  evidence  is  written  out  and  signed  by  a  person 
who  adds  to  his  name  the  word  ^*  reporter/'  and  is  attached  to  the  trans- 
cript, no  question  upon  the  evidence  is  presented  for  consideratioui  it 
not  being  properly  in  the  record. 

From  the  Hamilton  Circuit  Court. 

J,  Stafford  and  T,  E,  Boyd,  for  appellants. 
T.  J.  Kane  and  T.  P.  Davis,  for  appellee. 

Olds,  J. — This  was  an  action  by  the  appellee  against  the 
appellants  for  the  foreclosure  of  a  vendor's  lien  on  certain 
real  estate.  The  complaint  is  in  four  paragraphs.  The  ap- 
pellants each  filed  separate  demurrers  to  each  paragraph  of 
the  complaint,  which  were  overruled,  and  they  severally  ex- 
cepted to  the  ruling.  Issues  were  joined,  and  trial  had,  re- 
sulting in  a  finding,  judgment  and  decree  in  favor  of  ap- 
pellee. 
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Appellant  Mary  E.  Arbuckle  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  she  excepted.  Appellants 
jointly  assign  as  errors  the  overruling  of  the  appellant  Mary 
E.  Arbuckle's  demurrer  to  each  paragraph  of  the  complaint, 
and  the  overruling  of  her  motion  for  a  new  trial. 

As  will  be  seen^  the  rulings  of  the  court  assigned  as  error 
were  upon  the  separate  demurrers  of  Mary  E.  Arbuckle  to 
the  complaint,  and  her  separate  motion  for  a  new  trial,  and 
the  appellants  jointly  assign  as  error  such  rulings  against 
Mary  E.  Arbuckle.  This  presents  no  question  for  the  de- 
cision of  this  court.  An  assignment  of  error,  like  a  com- 
plaint, must  assign  an  error  which  is  available  in  favor  of 
all  who  join  in  the  assignment.  This  is  well  settled  by  nu- 
merous decisions  of  this  court.  See  Sparklin  v.  Wardens, 
etc.,  119  Ind.  535;  Orion  v.  Tilden,  110  Ind.  131;  Bobbins 
V.  Magee,  96  Ind.  174,  and  authorities  cited  in  support  of 
the  decisions  in  those  cases. 

The  only  question  presented  by  the  motion  for  a  new  trial 
relates  to  the  sufficiency  of  the  evidence,  and  if  there  was  a 
proper  assignment  of  error  to  present  the  question  as  to  the 
ruling  on  the  motion,  the  evidence  is  not  in  the  record  so  as 
to  be  considered.  It  does  not  purport  to  be  embodied  in  a 
bill  of  exceptions,  nor  is  it  even  copied  into  the  record  or 
certified  to  by  the  clerk.  There  is  what  purports  to  be  the 
evidence  written  out  and  signed  by  a  peraon  who  adds  to 
his  name  the  word  "reporter,"  and  this  is  attached  to  the 
transcript.  Evidence  sought  to  be  brought  into  the  record 
in  this  manner  can  not  be  considered. 

Judgment  affirmed,  with  costs. 

Filed  April  8, 1890. 
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No.  14^8. 

The  Lake  Shore  and  Michigan  Southern  Railway 

Company  v.  Stupak. 

Master  akd  Servant. — Engineer  and  Laborer. — FeUow-SenfonU.—kn  en- 
gineer of  a  locomotive  engine,  used  in  drawing  a  train  of  flat-carsi  and 
a  laborer  employed  in  unloading  the  cars  of  the  stone  and  materials 
placed  upon  them  to  be  distributed  along  the  track,  are  fellow-senrants. 

Same. — Employment  of  Servants. — Duty  of  MaMer. — Relentton  of  OareletB  Senh 
ant.^Liability. — The  master  is  bound  to  employ  none  but  careful  serv- 
ants knowingly,  and  where  he  negligently  employs  a  careless  cr  negli- 
gent servant,  or  negligently  keeps  in  his  employment  a  negligent  or 
careless  servant  after  notice  of  such  carelessness  or  negligence,  he  h 
liable  to  one  of  his  servants  injured  by  the  negligence  or  carelessness 
of  such  servant. 

Same. — Engineer.-- BepuiatUn  of  a»  to  GarelesMets. — Evidence  Relating  to.— 
Admisnbility. — Evidence  of  the  reputation  of  the  engineer  as  to  careless- 
ness, by  whose  recklessness  in  suddenly  starting  the  train  on  which  the 
plaintiff  was  at  work  the  plaintiff  was  alleged  to  have  been  injured, 
was  competent,  as  tending  to  prove  notice  or  knowledge  on  the  part  of 
the  appellant  as  to  the  negligent  and  careless  habits  of  its  engineer. 

Same. — Notice  of  Engineer's  Negligent  Habits. — Evidenee.^^The  defendant 
took  the  deposition  of  a  witness  to  prove  that  the  plaintiff  had  notice 
of  the  careless  and  negligent  habits  of  the  engineer  prior  to  the  time  of 
the  injury.  After  proving  by  this  witness  that  on  one  occasion  he  heard 
the  plaintiff  express  the  opinion  that  the  engineer,  by  his  recklessness, 
would  kill  all  the  men  on  the  train,  the  defendant  asked  the  witness 
this  question :  "  Is  that  the  only  time  you  heard  him  say  anything 
about  it  ?  "  Answer.  **  I  only  once  heard  him  ;  the  other  people  talked 
with  him." 

Held,  that  the  words  of  the  answer,  **  The  other  people  talked  with  him/' 
were  properly  stricken  out  on  motion  of  the  plaintiff,  there  being  noth- 
ing in  the  deposition  from  which  the  nature  of  the  conversation  with 
the  other  people  could  be  ascertained. 

Same. — Special  Verdict. — Finding  Outside  the  Issues. — Where  there  is  no  al- 
l^ation  in  the  complaint  that  the  defendant  has  been  negligent  in  as- 
certaining the  habits  of  its  engineer,  or  that  it  has  failed  to  avail  itself 
of  the  means  at  its  command  to  ascertain  such  habits,  so  much  of  the 
special  verdict  as  finds  that  the  defendant  had  ample  means  of  knowing 
such  habits  will  be  regarded  as  a  finding  outside  the  issues,  and  will  be 
disregarded  by  the  Supreme  Court. 
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Same.— Competency  o/ServcuU,—  What  Master  May  Ajtaume. — Diaeharge  after 
Notifieaiion  of  Servant**  Oareleaneaa. — Where  a  master  employs  a  compe 
tent  and  careful  servant,  he  has  the  right  to  rely  upon  the  presumption 
that  he  will  continue  careful  and  skilful,  and  when  notified  that  he  has 
become  careless  he  is  not  ordinarily  bound  to  discharge  such  servant 
without  an  investigation  into  such  charge,  unless  such  notice  is  accom- 
panied by  such  evidence  as  leaves  no  reasonable  doubt  of  the  truth  of 
the  charge. 

Samb. — NegUgeni  detention  of  Carelen  Servant — FaiUwe  €§  Jury  to  Find. — 
iVeniinp^ioTi. — The  material  charge  in  a  complaint  against  the  defend- 
ant being  that  the  defendant,  with  notice  of  the  negligence  and  careless- 
ness of  its  engineer,  carelessly  and  negligently  retained  him  in  its  serv- 
ice, it  will  be  presumed,  in  the  absence  of  a  finding  by  the  jury  of  the 
existence  of  this  fact,  that  it  was  not  proven  on  the  trial. 

8am£. — Knowledge  of  Engineer*B  OareUeenees  before  Injury — Negligent  Be- 
teniion  after  Such  KnowLedge, — Finding. — A  finding  by  the  jury  that  the  de- 
fendant had  knowledge  of  the  careless  habits  of  its  engineer  before  the 
day  on  which  the  injury  occurred,  does  not  authorize  it  to  be  said,  as  a 
matter  of  law,  that  the  defendant  negligently  retained  him  in  its  serv- 
ice after  such  knowledge. 

Same. — Pleading. — Notice  of  Negligent  Habiia  of  Engineer. — Through  whom 
Brought  to  D^endant. — A  plaintiff  is  not  required  to  state  in  his  com- 
plaint the  names  of  the  officer  or  officers  of  the  defendant  through  whom 
he  expects  to  bring  notice  to  the  defendant  of  the  negligent  habits  of  the 
engineer  in  charge  of  a  train  upon  which  the  plaintiff  was  injured. 

Supreme  Court. —  Weight  of  Evidence. — Reversal  of  Judgment. — A  judgment 
will  not  be  disturbed  by  the  Supreme  Court  on  the  weight  of  the  evidence. 

Special  Verdict. — Submimon  <^  Draft. — When  the  jury  is  instructed  by 
the  court  to  return  a  special  verdict  in  a  cause,  either  party,  under  the 
supervision  of  the  court,  has  the  right  to  submit  to  the  jury  a  draft  of 
a  special  verdict  embracing  the  facts  in  the  cause  which  he  believes  the 
evidence  tends  to  prove. 

Same. — Draft  Embracing  AddiiioncU  Facte. — Submission  of  by  Adversary. — In 
such  case  if  the  draft  presented  should  omit  some  fact  which  the  oppo- 
site party  thinks  should  be  passed  upon  by  the  jury,  he  has  the  right  to 
submit  a  draft  prepared  by  himself,  embracing  such  additional  fact,  but 
the  question  can  not  be  raised  by  objecting  to  the  submission  of  a  draft 
by  his  opponent  containing  matters  proper  to  be  submitted. 

Same. — Inference. — Nothing  can  be  added  to  the  special  verdict  by  in- 
ference. 

From  the  Lake  Circuit  Court. 

J.  H.  Baker y  for  appellant. 

E.  D.  Orwmpctckery  for  appellee. 
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Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  for  personal  injuries.  The  amended  complaint 
was  in  a  single  paragraph,  and,  omitting  the  caption,  is  in 
the  words  and  figures  following: 

"  The  plaintiff,  John  Stupak,  for  amended  complaint  com- 
plains of  the  defendant,  the  Lake  Shore  and  Michigan 
Southern  Railway  Company,  and  says  that  said  defendant 
was,  at  the  time  of  the  commission  of  the  grievances  and 
happening  of  the  injuries  hereinafter  mentioned,  and  still  is, 
a  railroad  corporation,  organized  and  existing  under  the  laws 
of  the  State  of  Indiana,  and  owning  and  operating  a  line 
of  railroad  which  runs  eastward  from  the  city  of  Chicago, 
in  the  State  of  Illinois,  and  extends  over  and  across  the 
counties  of  Lake,  Porter  and  La  Porte,  in  the  State  of  In- 
diana ;  that  said  defendant  in  the  operation  of  its  said  rail- 
road has  for  the  last  four  years  run  a  certain  locomotive  en- 
gine and  train  of  flat-cars  for  hauling  gravel,  stone,  slag  and 
other  material  along  its  said  railroad  for  the  purpose  of  re- 
pairing its  track  ;  that,  from  the  1st  day  of  April,  1883,  until 
the  following  September,  said  defendant  used  said  engine  and 
train  of  flat-cars  in  hauling  gravel,  stone  and  slag  from  a  pit 
near  a  station  on  said  railroad  in  Lake  county,Indiana,  known 
as  Pine,  and  distributing  the  same  along  said  railroad  in  said 
Lake  and  Porter  counties,  and  had  employed  as  laborers  on 
said  train,  and  as  track  repairers  in  utilizing  and  disposing 
of  the  material  so  hfiuled  upon  and  along  the  track  by  said 
train,  a  large  number  of  men,  to  wit,  one  hundred  and  thirty, 
who  lived  at  various  points  along  the  line  of  said  railroad 
between  said  station  of  Pine  and  the  city  of  La  Porte,  in 
said  State  of  Indiana ;  that  the  agents  and  servants  of  said 
defendant  in  charge  of  said  train  and  said  work,  by  direction 
of  said  defendant,  would  leave  the  flat-cars  at  the  pit  at 
night,  and  take  the  said  locomotive  engine  and  two  cabooses 
or  coaches  which  the  defendant  had  provided  therefor,  and 
convey  the  said  laborers  to  their  respective  places  of  abode, 
and  in  the  same  manner  convey  them  to  their  places  of  work 
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every  morning ;  that  about  thirty  of  said  laborers  were  en- 
gaged during  said  time  in  raising  and  repairing  the  traok, 
and  the  others,  numbering  about  one  hundred,  worked  on 
said  train  of  flat-cars,  loading  the  same  with  gravel  and 
other  materials  at  said  pit,  and  riding  on  said  train  along  the 
track  for  the  purpose  of  unloading  said  material ;  that  it  was 
the  duty  of  said  body  of  track  repairers  under  their  employ- 
ment^ when  called  upon  so  to  do  by  their  foreman^  to  go  upon 
said  train  and  assist  in  unloading  the  same ;  that  said  defend- 
ant had  in  its  service  and  employment  on  the  18th  day  of 
August^  1883,  and  for  four  months  prior  thereto,  as  engineer 
of  the  locomotive  engine  used  to  propel  said  train  of  cars 
upon  said  work  as  aforesaid,  one  Walter  Pool,  who  was  ha- 
bitually careless  and  negligent  in  the  discharge  of  his  duties 
as  such  engineer  in  running  and  operating  said  engine  and 
hauling  said  train  of  flat-cars  during  all  of  said  time,  in  this, 
that  during  said  time  said  engineer  habitually  and  generally 
run  and  propelled  said  engine  and  train  of  flat-cars  at  a 
high,  unusual  and  dangerous  rate  of  speed,  and  habitually 
and  generally,  carelessly  and  negligently  started  and  stopped 
said  engine  and  train  of  cars  during  said  time  with  great, 
unusual  and  dangerous  suddenness,  and  habitually  and  gen- 
erally during  all  of  said  time,  carelessly  and  negligently 
stopped  and  started  said  train  of  flat-cars  with  great  danger, 
without  giving  any  signal  or  warning  thereof  whatever,  and 
while  laborers  were  engaged  in  unloading  said  train  of  flat- 
cars,  and  was  not  possessed  of  sufiicient  skill  to  manage  and 
operate  said  locomotive  engine  and  train  of  flat-cars  in  an 
ordinarily  careful  and  prudent  manner,  of  all  of  which  said 
defendant  had  due  notice  long  before  said  13th  day  of  August 
as  aforesaid,  but  carelessly  and  negligently  retained  said  Pool 
in  its  service  and  employment  as  such  engineer  after  such 
notice,  and  until  the  happening  of  the  injuries  hereinafter 
mentioned  ;  that  on  or  about  the  25th  day  of  July,  1883,  the 
plaintifi^  entered  into  the  service  of  said  defendant  as  one  of 
its  track  repairers  on  the  work  hereinbefore  mentioned,  and 
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he  lived  near  Burdiok  Station,  along  the  line  of  said  railroad 
in  said  Porter  county,  and  rode  back  and  forth  from  his 
home  to  his  place  of  work  in  one  of  the  cabooses  or  coaches 
attached  to  said  locomotive  engine,  and  provided  by  the  de- 
fendant for  the  purpose  of  conveying  laborers  to  and  from 
their  places  of  work  as  aforesaid ;  that  at  the  time  he  en- 
gaged in  the  service  of  the  defendant  as  aforesaid  he  was 
wholly  unacquainted  with  said  Pool,  and  had  no  notice  or 
knowledge  whatever  of  his  careless  and  negligent  habits  and 
lack  of  skill  as  an  engineer  as  aforesaid,  or  of  his  character 
or  reputation  as  an  engineer,  or  in  any  other  capacity  ;  that 
plaintiff  continued  in  the  service  of  the  defendant  as  afore- 
said, and  on  the  13th  day  of  August,  1883,  he  was  ordered 
and  directed  by  his  foreman  to  go  upon  said  train  of  fiat-cars 
and  assist  in  unloading  the  same ;  that  said  train  was  then 
standing  still,  with  the  locomotive  engine  attached  thereto, 
under  the  control  and  management' of  said  Pool,  when  plain- 
tiff, pursuant  to  said  direction  from  his  foreman  as  aforesaid, 
and  as  it  was  his  duty  to  do,  went  upon  said  train  of  cars, 
and  while  standing  on  one  of  said  cars  shovelling  off  material 
in  the  line  of  his  duty  as  such  servant  of  said  defendant,  and 
without  any  fault  and  negligence  upon  his  part,  said  Pool 
carelessly  and  negligently,  and  without  giving  any  signal  or 
warning  whatever,  suddenly  put  said  engine  and  train  of  cars 
in  rapid  motion,  whereby  the  plaintiff  was  thrown  off  his 
feet,  and  fell  between  two  of  said  cars,  and  was  run  over 
and  cut,  bruised  and  mangled,  and  had  his  arms  crushed  and 
broken,  so  that  he  was  permanently  disabled  and  wholly  and 
permanently  lost  the  use  of  both  his  arms,  and  was  by  such 
injuries  rendered  sick  and  sore,  and  for  a  long  time  his  life 
was  despaired  of;  that  he  suffered  great  bodily  and  mental 
pain  and  distress  from  his  said  injuries,  and  expended  a  large 
sum,  to  wit,  four  hundred  dollars,  for  medical  services  and 
nursing  in  attempting  to  cure  himself  thereof;  that  he  was, 
at  the  time  of  receiving  said  injuries,  in  the  enjoyment  of 
good  health,  and  was  earning  one  thousand  dollars  per  year, 
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but  on  account  thereof  has  not  been  able  to  do  any  kind  of 
labor  since,  and  is  unable  even  to  feed  himself,  or  attend  to 
his  personal  wants,  and  will  remain  permanently  in  such 
helpless  condition,  all  to  his  damage  of  twenty  thousand  dol- 
lars. Plaintiff  further  says  that  at  the  time  he  went  upon 
the  train  of  cars  to  assist  in  unloading  the  same,  on  the  13th 
day  of  August,  1883,  as  aforesaid,  he  had  never  been  on  said 
train  of  flat-cars  but  once  before,  and  then  for  a  few  minutes 
only,  and  he  had  no  notice  or  knowledge  whatever  of  the 
careless  and  negligent  habits  of  said  Pool  in  handling  and 
running  said  engine  and  train  of  cars,  and  had  no  notice  or 
knowledge  whatever  of  the  character  or  reputation  of  said 
Pool  as  such  engineer,  or  in  any  other  capacity;  that  said 
injury  occurred  wholly  without  the  fault  or  negligence  of 
plaintiff,  but  was  caused  by  the  carelessness  and  negligence, 
and  want  of  skill  of  said  Pool  in  managing  said  engine  and 
train  of  cars  as  aforesaid,  and  by  the  negligence  and  care- 
lessness of  the  defendant  in  retaining  said  Pool  in  its  service 
as  such  engineer,  after  it  had  notice  of  his  carelessness,  neg- 
ligence and  incompetency  as  aforesaid.  Wherefore  plaintiff 
asks  judgment  for  twenty  thousand  dollars,  and  other  proper 
relief." 

The  defendant  filed  a  motion  in  writing,  asking  the  court 
to  require  the  plaintiff  to  make  his  amended  complaint  more 
certain  and  specific  by  stating  the  name  or  names  of  all 
officers  and  agents  of  defendant  through  whom  he  expected  to 
bring  notice  to  the  defendant,  or  if  the  plaintiff  showed  that  he 
could  not  ascertain  and  state  the  name  or  names  of  such  offi- 
cers and  agents,  that  he  be  required  to  state  what  official  posi- 
tion such  officer  or  agent  held  and  in  what  manner  he  was  em- 
ployed. The  court  overruled  the  motion,  to  which  ruling 
the  defendant  excepted. 

The  defendant  demurred  to  the  amended  complaint  for 
want  of  facts.  The  court  overruled  the  demurrer,  to  which 
ruling  the  defendant  excepted. 

The  defendant  answered  in  four  paragraphs.     The  first 
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was  a  general  denial ;  and  the  others  set  up  special  matter. 
The  paragraphs  setting  up  special  matter  need  not  be  farther 
noticed,  as  the  case  was  tried  upon  the  issues  raised  by  the 
general  denial. 

There  was  a  reply  in  denial  to  the  second,  tEird  and 
fourth  paragraphs  of  answer. 

The  trial  was  by  jury.  Under  instructions  of  the  court 
they  returned  a  special  verdict,  which,  omitting  the  caption, 
is  as  follows : 

"  We,  the  jury,  having  been  instructed  to  return  a  special 
verdict  in  said  cause,  find  the  facts  proven  as  follows : 

^Mst.  The  defendant,  the  Lake  Shore  and  Michigan 
Southern  Railway  Company,  is,  and  for  the  last  ten  years 
has  been,  all  the  time,  a  railroad  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
Indiana,  and  during  all  of  said  time  said  defendant  has  owned 
and  operated  a  line  of  railroad  running  and  extending  to  the 
eastward  from  the  city  of  Chicago,  in  the  State  of  Illinois, 
and  running  and  extending  through  and  across  the  counties 
of  Lake,  Porter  and  La  Porte,  in  the  State  of  Indiana. 

"2d.  On  the  13th  day  of  August,  1883,  and  for  three 
months  next  before  that  date,  the  defendant  run  and  operated 
upon  its  said  railroad  a  certain  locomotive  engine  and  train 
of  fiat  cars  which  were  at  and  during  all  of  said  time  used 
by  said  defendant  in  hauling  and  distributing  stone  and  other 
material  along  the  line  of  said  railroad  through  Lake,  Porter 
and  La  Porte  counties,  in  said  State  of  Indiana,  and  which 
stone  and  material  were  during  said  time  being  used  by  said 
defendant  in  raising  and  repairing  its  said  railroad  track; 
that  said  defendant  had  in  its  service  and  employment  during 
said  time  a  large  number  of  laborers,  to  wit:  About  sixty 
(60),  who  worked  under  the  foremanship  and  direction  of 
John  Shifkoski,  who  was  also  in  the  service  and  employment 
of  the  defendant  during  said  time;  that  said  laborers  were, 
during  said  time,  employed  in  unloading  said  train  of  fiat 
cars  of  such  stone  and  material,  while  the  same  was  being 
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distributed  along  the  track  aforesaid,  and  such  laborers  were 
required  to  go  and  be  upon  said  flat  cars  to  perform  such 
service;  that  during  said  time  the  defendant  had  in  its 
service  and  employment  also  a  number  of  other  laborers,  to 
wit:  About  twenty  (20),  who  were  engaged  in  using  said 
stone  and  material  in  raising  and  repairing  the  defendant's 
said  railroad  track,  which  last-named  laborers  worked  under 
the  foremanship  and  direction  of  John  Pickett,  who  was  also 
in  the  service  and  employment  of  the  defendant  during  said 
time ;  that  said  laborers  working  under  Shifkoski  and  Pickett 
as  aforesaid,  lived  at  various  places  along  the  line  of  said 
railroad  between  the  city  of  La  Porte,  in  La  Porte  county, 
and  Pine  Station,  in  Lake  county,  and  when  each  day's  work 
was  done,  the  servants  of  said  defendant  in  charge  of  said 
locomotive  engine  and  train  of  cars,  under  instructions  from 
the  defendant,  would  leave  the  flat  cars  at  or  near  the  place 
of  work  and  carry  and  convey  said  laborers  to  their  respect- 
ive places  of  abode  in  two  coaches  or  cabooses  provided  by 
the  defendant  for  that  purpose,  and  which  were  draw  n  and 
propelled  by  said  locomotive  engine  used  in  running  said 
train  of  flat  cars,  and  by  such  means  would  convey  them  to 
their  places  of  work  every  morning,  said  engine  and  coaches 
remaining  at  the  city  of  La  Porte  of  nights. 

'^3rd.  That  said  defendant  had  in  its  service  and  employ- 
ment, on  the  13th  day  of  August,  1883,  and  for  six  weeks 
next  before  that  date,  continuously,  one  Walter  Pool,  as  en- 
gineer of  said  locomotive  engine  used  in  drawing  and  pro- 
pelling said  train  of  flat  cars  and  cabooses  as  aforesaid,  who 
then  and  there,  during  all  of  said  time,  had  the  charge,  con- 
trol, and  management  of  said  locomotive  engine  ;  that  it  was 
the  duty  of  said  Pool,  as  such  engineer,  to  start  and  stop  said 
train  of  flat  cars  carefully,  and  to  give,  or  cause  to  be  given, 
signals  of  warning,  either  by  sounding  the  whistle  or  ring- 
ing the  bell  upon  his  said  locomotive  engine  before  starting 
said  engine  and  train  of  flat  cars  in  motion,  but  during  all 
of  said  time  said  Pool  was  in  the  habit  of  starting  said  loco- 
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motive  engine  and  train  of  flat  cars,  while  engaged  in  said 
work,  with  unnecessary  and  dangerously  sudden  jerks,  and 
without  giving,  or  causing  to  be  given,  any  signal  or  warning 
either  by  sounding  the  whistle,  ringing  the  bell,  or  in  any 
other  manner,  and  said  Pool,  during  all  of  said  time,  was  in 
the  habit  of  starting  said  engine  and  train  of  flat  cars  while 
hauling  and  distributing  stone  and  material  upon  and  along 
the  defendant's  railroad  as  aforesaid,  and  while  men  were 
on  said  flat  cars  engaged  in  unloading  the  same,  with  unnec- 
essary suddenness,  and  without  giving,  or  causing  to  be  given, 
any  kind  of  signal  or  warning,  and  was  so  in.  the  habit  of 
starting  said  locomotive  engine  and  train  of  flat  cars  on  the 
13th  day  of  August,  1883,  and  all  the  time  for  six  weeks 
next  before  that  date ;  that  it  was  dangerous  to  the  men 
working  on  and  about  said  train  to  so  start  the  same  without 
giving,  or  causing  to  be  given,  any  signal  or  warning,  or  to 
start  the  same  with  such  suddenness. 

"4th.  That  said  Walter  Pool,  during  all  of  said  time, 
had  sufficient  skill  and  knowledge  to  properly  discharge  his 
duties  as  such  engineer,  but  during  all  of  said  time  he  habit- 
ually failed  and  neglected  to  discharge  such  duties  with  that 
degree  of  care  and  caution  which  a  man  of  ordinary  care 
and  prudence  would  have  done  under  the  same,  or  similar, 
circumstances  ;  that  during  all  of  said  time,  to  wit :  On  the 
13th  day  of  August,  1883,  and  for  six  weeks  next  before  that 
date,  said  Walter  Pool  was  generally  reputed  and  known  to 
be  habitually  careless  and  reckless  in  the  discharge  of  his 
duties  as  such  engineer,  generally  along  the  line  of  the  de- 
fendant's said  railroad,  by  and  among  the  men  who  worked 
under  the  foremanship  and  direction  of  the  said  John  Shif- 
koski  as  aforesaid  ;  that  the  defendant  had  sufficient  and  am- 
ple means  of  knowing  the  habit  and  conduct  of  said  Pool 
as  such  engineer  in  discharge  of  his  duties  as  aforesaid  be- 
fore the  13th  day  of  August,  1883,  and  we  find  that  the  de- 
fendant did  have  such  knowledge  before  that  date.  We 
also  find  that  at  the  time  said  Pool  entered  into  the  service 
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of  the  defendant  as  an  engineer^  to  wit :  In  the  year  1880, 
he  was  a  reasonably  careful,  skilful,  and  competent  engi- 
neer. 

''  5th.  That  on  the  29th  day  of  June,  1883,  plaintiff  was 
employed  as  a  track  repairer  by  the  defendant,  and  entered 
into  its  service,  on  its  said  railroad,  in  using  the  stone  and 
material  distributed  along  the  defendant's  railroad,  as  afore- 
said, and  continued  in  such  service  as  such  laborer  until  the 
13th  day  of  August,  1883,  working  all  of  said  time  under 
the  for^manship  and  direction  of  said  John  Pickett,  except 
for  four  days  at  the  commencement  of  his  said  service,  when 
he  worked  under  the  said  John  Shifkoski  at  breaking  and 
crushing  stone ;  that  during  all  of  said  time  plaintiff  lived 
in  the  country,  about  one  and  a  half  miles  from  Burdick  sta- 
tion on  said  railroad,  in  said  Porter  county,  and  he  got  on 
and  off  the  caboose  train  of  the  defendant  as  aforesaid  in 
going  to  and  returning  from  his  work  at  said  Burdick  Sta- 
tion ;  that  by  the  terms  of  his  employment  it  was  the  duty 
of  the  plaintiff  to  go  upon  and  assist  in  unloading  said 
train  of  flat  cars  whenever  his  foreman  directed  him  so 
to  do. 

**  6th.  That  at  the  time  plaintiff  entered  into  the  service 
of  the  defendant  as  aforesaid,  he  had  no  knowledge  whatever 
of  the  character  of  said  Walter  Pool  as  an  engineer,  or  in 
any  other  capacity,  or  of  his  reputation  as  an  engineer,  or 
of  his  habits  and  conduct  in  the  discharge  of  his  duties  as 
such  engineer  ;  that  said  plaintiff  was  engaged  at  said  work 
of  raising  the  track  of  the  defendant's  said  railroad  during 
its  said  service,  and  was  not  required  to  and  did  not  go  upon 
said  flat  cars  to  assist  in  unloading  the  same  or  for  any  other 
purpose  until  the  13th  day  of  August,  1883;  that  the  plain- 
tiff was  engaged  with  the  force  of  track  repairers  as  aforesaid 
and  did  not  meet,  or  come  in  contact,  with  any  other  servants 
of  said  defendant,  except  for  about  thirty  minutes  each 
morning  and  evening  in  riding  to  and  from  his  place  of 
work,  in  one  of  the  cabooses,  or  coaches,  as  aforesaid ;  that 
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during  plaintiff's  entire  service  he  had  no  knowledge  what- 
ever, from  any  source,  of  the  reputation,  or  character,  of  said 
Walter  Pool  as  an  engineer,  or  his  manner  and  habits  of 
starting  said  locomotive  engine  and  train  of  flat  cars,  and 
had  at  no  time,  during  his  said  service  for  the  defendant,  any 
means  of  such  knowledge. 

"  7th.  That  on  the  13th  day  of  August,  1883,  while  so  in 
the  service  of  the  defendant,  plaintiff  was  directed  by  his 
foreman  to  go  upon  said  train  of  flat  cars  to  assist  in  unload- 
ing the  same,  and  under  such  direction  plaintiff  went  upon 
said  train  and  assisted  in  unloading  the  same,  and  while 
plaintiff  was  upon  one  of  said  flat  cars,  engaged  in  the  line 
of  his  duty,  and  immediately  after  said  car  was  unloaded, 
and  before  plaintiff  could,  or  had  time  to  secure  a  position  of 
safety,  said  Pool,  as  such  engineer,  without  giving,  or  caus- 
ing to  be  given,  any  signal  or  warning,  by  ringing  the  bell 
or  blowing  the  whistle,  or  in  any  other  manner,  started  said 
locomotive  engine  and  train  of  fiat  cars  in  motion  with  great 
and  unusual  suddenness,  and  plaintiff  was  thereby  thrown 
down  on  the  railroad  track  and  run  over  by  one  of  said  cars, 
and  his  arms  were  cut,  crushed,  and  broken,  and  permanently 
injured  thereby ;  that  at  the  time  plaintiff  went  upon  said 
car  to  unload  the  same,  and  at  the  time  he  was  injured,  he 
had  no  knowledge  or  intimation  whatever  of  the  reputation, 
character,  or  habits  of  said  Pool  as  such  engineer,  and  had 
no  means  of  such  knowledge ;  that  at  the  time  he  was  in- 
jured, and  all  the  time  before,  the  plaintiff  was  in  the  exer- 
cise of  that  degree  of  care  and  caution  for  his  own  safety  that 
a  man  of  ordinary  prudence  would  have  exercised  under  the 
same,  or  similar,  circumstances. 

"8th.  That  by  reason  of  such  injury  plaintiff,  although 
properly  treated  therefor,  was  rendered  sick  and  sore  and 
was  confined  to  his  bed  for  one  year,  during  which  time  he 
suffered  intense  physical  pain  and  mental  anguish  on  account 
of  such  injuries,  and  his  right  arm  was  thereby  rendered 
wholly  and  permanently  useless,  and  his  lefb  arm  was  ren- 
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dered  permanently  stifiP  at  the  elbow  joints  and  plaintiff  was 
by  such  injuries  rendered  wholly  and  permanently  disabled 
from  performing  manual  labor ;  that  at  the  time  of  plaintiff's 
said  injury  he  was  twenty-nine  years  of  age  and  capable  of 
earning  four  hundred  dollars  per  year ;  that  he  was  com- 
pelled to  and  did  expend  three  hundred  dollars  ((300)  in 
medical  treatment  for  his  said  injuries;  that  plaintiff  was 
damaged  by  such  injuries  to  the  amount  of  eight  thousand 
dollars  ({(8,000). 

^'  9th.  The  foregoing  are  all  the  facts  proven  upon  the 
trial  of  said  cause. 

'^  If  upon  the  foregoing  facts,  the  law  is  with  the  plaintiff, 
we  find  for  the  plaintiff  and  assess  his  damages  at  eight 
thousand  dollars  ($8,000) ;  but  if  the  law  is  with  the  de- 
fendant, we  find  for  the  defendant. 

"  John  P.  Merrill,  Foreman.'* 

Thereupon  the  defendant  filed  its  motion  for  a  venire  de 
no/90,  assigning  twelve  reasons  therefor.  The  court  over- 
ruled this  motion  and  the  defendant  excepted. 

The  defendant  then  filed  its  motion  for  a  new  trial,  as- 
signing forty-three  reasons*  therefor.  This  motion  was  over- 
ruled by  the  court  and  the  defendant  excepted. 

The  plaintiff  moved  the  court  for  judgment  in  his  favor 
on  the  special  verdict. 

The  defendant  orally  moved  the  court  to  render  judgment 
on  said  special  verdict  in  its  favor.  The  court  overruled  the 
motion  of  the  defendant  for  judgment  on  said  verdict,  to 
which  ruling  the  defendant  excepted. 

The  court  sustained  the  plaintiff's  motion  for  judgment 
on  the  verdict,  to  which  ruling  the  defendant  excepted.  And 
thereupon  the  court  rendered  judgment  for  plaintiff  for  eight 
thousand  dollars  and  costs. 

The  errors  assigned  are  that  the  circuit  court  erred : 

First  In  overruling  the  motion  to  make  the  amended 
complaint  more  certain. 
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Second.  In  overruling  the  demurrer  to  the  amended  com- 
plaint. 

Third.   In  overruling  the  motion  for  a  venire  de  novo. 

Fourth.   In  overruling  the  motion  for  a  new  trial. 

Fifth.  In  overruling  defendant's  motion  for  judgment  on 
the  verdict. 

Sixth.  In  sustaining  plaintiff's  motion  for  judgment  on 
the  verdict. 

Under  the  first  assignment  of  error,  it  is  claimed  that  the 
court  should  have  required  the  appellee  to  state  in  his  com- 
plaint the  names  of  the  officer  or  officers  of  the  appellant 
through  whom  he  expected  to  bring  notice  to  the  appellant 
of  the  negligent  habits  of  the  engineer  in  charge  of  the  train 
upon  which  the  appellee  was  injured.  We  know  of  no  rule 
of  pleading  requiring  such  particularity ;  and  it  is  evident 
that  no  good  result  would  have  been  attained  by  sustaining 
the  motion  to  make  the  amended  complaint  more  specific. 
Had  the  appellee  charged  in  his  complaint  that  each  and  all 
of  the  officers  of  the  defendant  had  notice  of  the  negligent 
habits  of  Pool,  the  engineer,  it  would  have  been  sufficiently 
specific,  and  yet  the  appellant  would  have  had  no  more  in- 
formation as  to  the  nature  of  the  proof  to  be  offered  on  the 
trial  of  the  cause,  than  it  had  with  the  complaint  in  the  con- 
dition we  find  it.  We  do  not  think  the  court  erred  in  over- 
ruling the  motion  to  make  the  amended  complaint  more 
specific.  Nor  do  we  think  the  court  erred  in  overruling  the 
demurrer  to  the  amended  complaint. 

It  is  true  that  the  appellee  and  Pool,  the  engineer,  were 
fellow  servants,  and  that  ordinarily  the  master  is  not  liable 
to  his  servant  for  an  injury  occasioned  by  the  negligence  of 
a  fellow  servant.  Indiana  Car  Co.  v.  Parker.  100  Ind.  181 ; 
Bogard  v.  Louismlky  etc.,  R.  W.  Co.,  100  Ind  491 ;  RoberU 
son  V.  Terre  Haute,  etc.,  R.  R.  Co.,  78  Ind.  77 ;  Capper  v. 
Louisville,  etc.,  R.  W.  Co.,  103  Ind.  305 ;  Boyce  v.  Fitzpai- 
rick,  80  Ind.  526 ;  Brazil,  etc..  Coal  Co.  v.  Cain,  98  Ind.  282. 
But  it  is  equally  well  settled  that  the  master  is  bound  to 
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employ  none  but  oarefal  servants  knowingly,  and  that  where 
he  negligently  employs  a  careless  or  negligent  servant,  or 
negligently  keeps  in  his  employment  a  negligent  or  careless 
servant,  after  notice  of  such  carelessness  or  negligence,  he  is 
liable  to  one  of  his  servants  injured  by  the  negligence  or 
carelessness  of  such  servant.  Indiana  iJfg,  Go.  v.  Millioan, 
87  Ind.  87 ;  Ohio,  etc.,  R.  W.  Go.  v.  Gollam,  73  Ind.  261 ; 
Indianapolis,  etc.,  R.  W.  Go.  v.  Johnson,  102  Ind.  352 ;  P&nn^^ 
sylvania  Go.  v.  Roney,  89  Ind.  453. 

It  is  objected  that  the  complaint  does  not  allege  that  the 
appellee  did  not  possess  equal  means  of  knowing  the  negli* 
gent  habits  of  the  engineer  with  those  possessed  by  the  ap- 
pellant. But  it  is  expressly  alleged  that  the  appellee  had  no 
notice  or  knowledge  of  the  negligent  habits  or  conduct  of 
Pool,  and  that  the  appellant  did  have  such  notice  and  knowl- 
edge. 

The  complaint,  in  our  opinion,  states  a  cause  of  action 
against  the  appellant. 

Under  the  fourth  assignment  of  error  it  is  insisted : 

First.  That  the  evidence  in  the  cause  does  not  tend  to 
support  the  verdict  of  the  jury. 

We  have  carefully  read  the  evidence,  and  think  it  tends 
to  support  all  the  facts  found  by  the  jury.  We  can  not  dis- 
turb the  verdict  on  tlie  weight  of  the  evidence. 

The  appellee  requested  the  court  to  require  the  jury  to  find 
a  special  verdict.  With  such  request  he  submitted  the  draft 
of  the  special  verdict  returned  by  the  jury,  which  appears 
in  the  record,  with  the  request  that  if  the  jury  approved  the 
same  they  should  return  it  as  their  verdict. 

The  appellant,  at  the  proper  time,  objected  to  submitting 
this  draft  to  the  jury  to  be  signed  and  returned  by  it  if 
adopted  and  approved,  and  stated  its  ground  of  objection  to 
be  that  it  did  not  cover  all  the  material  facts  in  issue  to  be 
proven  in  the  cause,  and  especially  that  it  was  imperfect  and 
defective,  among  other  things,  because  it  was  a  material  fact  in 
issue  to  find  whether  during  about  two  months  before  the 
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plaintiff  was  injured  he  did  not  daily,  morning  and  evening, 
ride  to  and  from  his  work  with  the  other  laborers  employed 
on  said  work  on  the  construction  train  of  which  Pool  was 
engineer,  and  because  it  was  a  material  fact  in  issue  whether 
during  said  time,  while  said  plaintiff  was  so  riding  on  said 
train  of  which  Pool  was  engineer,  he  (plaintiff)  did  not  see 
and  observe  that  the  engineer  started  and  stopped  said  train 
suddenly  and  with  big  jerks,  and  without  giving  any  signal 
of  starting  and  stopping,  and  whether  plaintiff  had  not  seen 
men  often  thrown  down  by  the  violent  starting  of  said  train, 
without  a  signal,  and  whether  said  plaintiff  did  not  know  of 
said  engineer's  negligent  habits. 

The  court,  over  these  objections,  submitted  said  draft  of 
the  special  verdict  to  the  jury,  with  instructions  that  if  it  ap- 
proved the  same  to  fill  the  blank  therein  with  the  amount  of 
damages  assessed,  and  sign  and  return  it  as  their  verdict,  to 
which  the  appellant  excepted. 

When  the  jury  is  instructed  by  the  court  to  return  a  spe- 
cial verdict  in  a  cause,  we  think  either  party,  under  the  su- 
pervision of  the  court,  has  the  right  to  submit  to  the  jury  a 
draft  of  a  special  verdict  embracing  the  facts  in  the  caose 
which  he  believes  the  evidence  tends  to  prove. 

Should  the  plaintiff  submit  a  draft  omitting  some  fact  ma- 
terial to  his  recovery,  that  is  not  a  matter  of  which  the  de- 
fendant has  a  right  to  complain,  as  such  omission  enures  to 
his  benefit. 

If  a  draft  presented  should  omit  some  fact  which  the  op- 
posite party  thinks  should  be  passed  upon  by  the  jury,  be 
would  doubtless  have  the  right  to  submit  a  draft  prepared  by 
himself  embracing  such  additional  fact,  but  the  question 
could  not  be  raised  by  objecting  to  the  submission  of  a  drafl; 
by  his  opponent  containing  matters  proper  to  be  submitted. 
Louiaville,  etc.,  R.  W.  Co.  v.  Hart,  119  Ind.  273. 

In  this  case,  however,  it  is  to  be  observed  that  all  the  ma- 
terial facts  embraced  in  the  objection  were  in  fact  included 
in  the  draft  of  the  special  verdict  submitted.     The  facts  em- 
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braced  in  the  objection,  and  not  contained  in  the  draft  of  the 
special  verdict,  were  merely  evidential  facts  not  proper  to 
enter  into  a  verdict. 

The  court  did  not  err  in  overruling  this  objection. 

It  is  contended,  seeondlyy  that  the  court  erred  in  refusing 
to  give  to  the  jury  certain  instructions  asked  by  the  appel- 
lant. 

The  appellant  tendered  to  the  court  at  the  proper  time 
twenty  instructions,  all  of  which  were  refused.  They  are 
quite  voluminous,  covering  many  pages  of  legal-cap,  and  no 
good  purpose  would  be  subserved  by  setting  them  out  here. 

It  is  sufficient  to  say  that,  perhaps,  many  of  them  would 
have  been  proper  and  pertinent  in  a  case  where  the  jury  was 
permitted  to  return  a  general  verdict ;  but  were  wholly  in- 
applicable in  a  case  like  this,  where  the  jury  was  instructed 
to  return  a  special  verdict.  The  court  gave  to  the  jury  all 
the  instructions,  we  think,  necessary  to  enable  it  to  fully 
comprehend  and  pass  upon  the  material  facts  in  issue  between 
the  parties,  and,  in  our  opinion,  there  was  no  available  error 
in  refusing  to  give  the  instructions  asked  by  the  appellant. 
Louiavilley  dc.y  R.  W.  Co,  v.  Frawley,  110  Ind.  18. 

The  appellant  moved  the  court  to  suppress  questions  forty 
and  forty-one,  and  the  answers  thereto,  of  the  deposition  of 
Andrew  Shifkoski,  taken  on  behalf  of  the  appellee,  but  the 
court  overruled  the  objection,  and  appellant  excepted. 

The  questions  and  answers  to  which  objection  was  made 
were  as  follows  : 

"Were  you  acquainted  with  Engineer  Pool's  general  repu- 
tation all  along  the  line  of  the  Lake  Shore  and  Michigan 
Southern  Railway  prior  to  the  time  John  Stupak  was  in- 
jured, as  to  carelessness  as  an  engineer? 

Ans.     "  Yes,  sir. 

"  "Was  it  good  or  bad? 

Ans.     "  Bad." 

This  evidence,  we  think,  was  admissible,  as  it  was  one  of 
Vol.  123.— 16 


226  SUPREME  COURT  OF  INDIANA, 

The  Lake  Shore  and  Michigan  Southern  Railway  Company  «.  Stupak. 

the  modes  by  which  the  appellee  might  prove  notice  or 
knowledge  on  the  part  of  the  appellant  as  to  the  negligent 
and  careless  habits  of  its  engineer.  If  his  reputation  along 
the  line  of  the  appellant's  road  was  notoriously  bad  as  be- 
ing a  careless  or  negligent  employee^  the  jury  was  at  liberty 
to  infer  from  that  fact  that  appellant,  through  that  means, 
obtained  notice  of  his  carelessness. 

The  appellant  took  the  deposition  of  one  Joseph  Kusch 
for  the  purpose  of  proving  that  appellee  had  notice  of  the 
careless  and  negligent  habits  of  the  engineer,  Pool,  prior  to 
the  time  the  appellee  was  injured.  After  proving  by  this 
witness  that  on  one  occasion  he  heard  the  appellee  express 
the  opinion  that  said  engineer  by  his  recklessness  would  kill 
all  the  men  on  the  train,  the  appellant  propounded  to  him 
this  question : 

''  Is  that  the  only  time  you  heard  him  say  anything  about 
it?  Answer.  "I  only  once  heard  him.  The  other  people 
talked  with  him.'' 

The  court,  on  motion  of  the  appellee,  struck  out  from  said 
answer  the  words :  "  The  other  people  talked  with  him," 
and  the  appellant  excepted.  It  is  now  claimed  that  this  rul- 
ing of  the  court  was  error,  for  which  the  judgment  should 
be  reversed. 

We  do  not  think  the  court  erred  in  this  ruling.  There  is 
nothing  in  the  deposition  from  which  the  nature  of  the  con- 
versation with  the  other  people  can  be  ascertained.  When 
they  talked  to  the  appellee  the  subject  of  the  conversation 
may  have  been  entirely  foreign  to  the  matter  under  investi- 
gation In  this  case.  If  the  appellant  claimed  that  such  talk 
related  to  the  recklessness  of  the  engineer  in  the  manage- 
ment of  his  engine,  it  should  have  made  that  &ct  appear  by 
proper  questions  propounded  to  its  witness. 

In  our  opinion  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

This  brings  us  to  a  consideration  of  the  fifth  and  sixth  as- 
signments of  error.     And  they  may  properly  be  considered 
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together,  for  if  the  verdict  of  the  jury  is  sufficient  to  au- 
thorize a  judgment  for  the  appellee,  the  court  did  not  err  in 
overruling  the  motion  of  the  appellant  for  judgment  in  its 
favor,  nor  did  the  court  err  in  sustaining  the  motion  of  the 
appellee  for  judgment  in  his  favor  on  said  verdict. 

The  jury  expressly  found  that  Walter  Pool,  the  engineer, 
to  whose  carelessness  the  injury  of  the  appellee  is  attributa- 
ble, possessed  sufficient  skill  to  properly  manage  his  engine. 
As  to  whether  the  verdict  of  the  jury,  therefore,  authorizes  a 
judgment  in  favor  of  the  appellee  depends  upon  whether  it 
is  sufficiently  shown  that  the  appellant,  after  knowledge  of 
his  careless  and  reckless  habits,  negligently  kept  him  in  its 
employment.  The  averments  of  the  complaint  upon  this 
subject  are :  ''  That  the  defendant  had  in  its  service  and 
employment,  on  the  13th  day  of  August,  1883,  and  for  four 
months  prior  thereto,  as  engineer  of  the  locomotive  engine 
used  to  propel  said  train  of  cars  upon  said  work  as  aforesaid 
one  Walter  Pool,  who  was  habitually  careless  and  negligent 
in  the  discharge  of  his  duties  as  such  engineer  in  running 
and  operating  said  engine  and  hauling  said  train  of  flat-cars 
during  all  of  said  time,  in  this  :  that  during  said  time  said 
engineer  habitually  and  generally  run  and  propelled  said  en- 
gine and  train  of  flat-cars  at  a  high  and  unusual  and  danger- 
ous rate  of  speed,  and  habitually  and  generally,  carelessly 
and  negligently  started  and  stopped  said  engine  and  train 
of  cars,  during  said  time,  with  great  and  dangerous  sudden- 
ness; and  habitually  and  generally,  during  all  of  said  time, 
carelessly  and  negligently  stopped  and  started  said  train  of 
flat  cars  with  great  danger,  without  giving  any  signal  or 
warning  thereof  whatever,  and  while  laborers  were  engaged 
in  unloading  said  train  of  flat  cars ;  and  was  not  possessed 
of  sufficient  skill  to  manage  and  operate  said  locomotive  en- 
gine and  train  of  flat  cars  in  an  ordinarily  careful  and  pru- 
dent manner;  of  all  of  which  said  defendant  had  due  notice 
long  before  said  13th  day  of  August,  as  aforesaid,  but  care- 
lessly and  negligently  retained  said  Pool  in  its  service  and 
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employmeut  as  such  engineer,  after  such  notice^  and  until 
the  happening  of  the  injuries  hereinbefore  mentioned." 

That  portion  of  the  verdict  relating  to  the  issue  thus  ten- 
dered, is  as  follows :  '^  That  the  defendant  had  sufficient  and 
ample  means  of  knowing  the  habits  and  conduct  of  said 
Pool,  as  such  engineer  in  the  discharge  of  his  duties  as  afore- 
said^ before  the  13th  day  of  August^  1883,  and  we  find  that 
the  defendant  did  have  such  knowledge  before  that  date." 

As  there  is  no  allegation  in  the  complaint  that  the  appel- 
lant had  been  negligent  in  ascertaining  the  habits  of  Pool, 
or  that  it  had  failed  to  avail  itself  of  the  means  at  its  com- 
mand to  ascertain  such  habits,  so  much  of  the  verdict  as 
finds  that  the  appellant  had  ample  means  of  knowing  such 
habits,  must  be  regarded  as  a  finding  outside  of  the  issues,  and 
must  be  disregarded  by  this  court.  Indianapolis,  etc.,  R.  W. 
Go.  V.  Bu8h,  101  Ind.  582;  Pittsburgh,  etc,  R.  R.  Co.  v. 
Spencer,  98  Ind.  186;  Conner  v.  Citizens,  etc.,  R.  W.  Co., 
105  Ind.  62 ;  Buchanan  v.  Milligan,  108  Ind.  433 ;  West- 
ern Union  Tel.  Co.  v.  Brown,  108  Ind.  538. 

It  is  to  be  observed  that  there  is  no  express  finding  that 
the  appellant  negligently  kept  Pool  in  its  service  after  no- 
tice of  his  negligent  and  careless  habits.  The  court  can  add 
nothing  to  the  special  verdict  by  inference,  but  must  deal 
with  it  as  it  is  returned  by  the  jury.  Buchanan  v.  Milli- 
gan, supra;    Western  Union  Tel.  Co.  v.  Brovm,  supra. 

It  is  true  the  jury  find  that  the  appellant  had  knowledge 
of  the  negligent  habits  of  Pool,  the  engineer,  but  we  are  not 
informed  as  to  when  such  knowledge  was  acquired  by  the 
appellant.  It  may  have  been  on  the  12th  day  of  August,  after 
the  close  of  business  hours,  the  day  before  the  injury  to^he  ap- 
pellee occurred.  It  may  have  been  communicated  to  some 
officer  of  the  appellant  who  had  no  power  to  discharge  Pool. 

When  a  master  employs  a  competent  and  careful  servant, 
as  in  this  case,  he  has  the  right  to  rely  upon  the  presump- 
tion that  he  will  continue  careful  and  skilful,  and  when  no- 
tified that  he  has  become  careless  he  is  not,  ordinarilv,  bound 
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to  discharge  such  servant  without  an  investigation  into  such 
charge^  unless  such  notice  is  accompanied  by  sucli  evidence 
as  leaves  no  reasonable  doubt  of  the  truth  of  such  charge.  A 
rule  that  would  require  the  master  to  discharge  a  servant,  care- 
ful and  competent  when  employed, without  investigation  upon 
a  charge  of  carelessness,  would  be  a  harsh  one,  and  would 
often  result  in  great  injustice  to  employees.  Ohio,  etc.,  It,  W. 
Go,  v.  Collarn,  supra ;  Lake  Shore,  etc.,  R,  TT.  Cb.  v.  Stupak, 
108  Ind.  1 ;  Indiana,  etc.,  R,  W.  Co.  v.  Dailey,  110  Ind.  75 ; 
Chapman  v.  JSne  R.  W,  Co.,  55  N.  Y.  579 ;  Mo88  v.  Pacific 
Railroad,  49  Mo.  167;  Blake  v.  Maine  Cen.  R.  R.  Co., 
70  Me.  60 ;  McDowell  v.  Chesapeake,  etc.,  R.  R.  Co.,  5  S.  W. 
Rep.  413  ;  La  Rose  v.  Logansport  NatU  Bank,  102  Ind.  332. 

The  material  charge  against  the  appellant,  and  without 
which  the  complaint  would  be  bad,  is  that  the  appellant, 
with  notice  of  the  negligence  and  carelessness  of  Pool,  the 
engineer,  carelessly  and  negligently  retained  him  in  its  ser- 
vice. 

The  jury  did  not  find  this  fact  to  exist,  and  we  must,  there- 
fore, presume  that  it  was  not  proven  on  the  trial  of  the  cause. 
In  the  absence  of  such  a  finding  the  verdict  does  not  author- 
ize a  judgment  in  favor  of  the  appellee.  It  is  true  the  jury 
found  that  the  appellant  had  knowledge  of  the  careless  hab- 
its of  Pool  before  the  day  on  which  the  injury  occurred,  but 
this  does  not  authorize  us  to  say,  as  a  matter  of  law,  that  it 
negligently  retained  him  in  its  service  after  such  knowledge. 

Doubtless  it  was  the  duty  of  the  appellant  to  discharge  Pool 
without  any  unnecessary  delay,  after  acquiring  such  knowl- 
edge, but  the  jury  did  not  find  that  it  failed  to  do  so.  Did  it 
appear  from  the  verdict  that  the  appellant  was  guilty  of  unnec- 
essary delay  in  discharging  Pool,  after  knowledge  of  his  neg- 
ligent habits,  then  we  could  say,  as  a  matter  of  law,  that  it 
had  been  negligent. 

It  follows,  that  the  circuit  court  erred  in  sustaining  the 
motion  of  the  appellee  for  judgment  in  his  favor  on  the  spe- 
cial verdict  of  the  jury. 
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Judgment  reversed,  with  instructions  to  the  circuit  coart 
to  overrule  the  motion  of  the  appellee  for  judgment  in  his 
favor  on  the  verdict^and  to  sustain  the  motion  of  the  appel- 
lant for  a  venire  de  novo. 

Filed  Janaary  7, 1890 ;  petition  for  a  rehearing  overruled  April  8^  1S90. 
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No.  14,004. 

The  American  White  Bbonze  Company  bt  al.  v.  Clark. 

Pboceedinos  Supplementabt  to  Exbctttiov. — New  I^irHes. — ^In  a  pro- 
ceeding supplementarj  to  execution,  new  parties  may  be  brought  in  by 
proper  pleadings,  and  be  required  to  answer  in  respect  to  any  interest 
or  conflicting  claim  which  they  may  have  or  assert  to  the  property  or 
indebtedness  due  the  execution  defendant  which  is  sought  to  be  reached. 

8ame. — Triai  by  Jury. — In  a  proceeding  supplementary  to  execution,  when 
issues  of  fact  are  formed,  a  jury  trial  as  in  ordinary  civil  cases  is  proper. 

Abatement. — Prior  Aetion  Pending. —  What  Plea  Mwl  Show. — A  plea  in 
abatement  on  the  ground  of  a  prior  action  pending,  is  insufficient  which 
does  not  show  that  another  action  was  pending  between  the  same  par- 
ties, involving  the  same  cause  of  action,  at  the  time  the  proceeding  sought 
to  be  abated  was  commenced. 

Venire  de  Novo. — Oeneral  Verdid. — Suffldeney  of. — Where  a  general  ver- 
dict is  returned  by  the  jury,  and  the  whole  issue  is  found,  there  is  no 
ground  upon  which  to  predicate  a  motion  for  a  venire  de  novo. 

New  Trial. — Application  for. —  When  Mtul  be  Made. — An  application  for 
a  new  trial  must  be  made  during  the  term  at  which  the  verdict  or  decis- 
ion is  rendered,  or  if  the  verdict  or  decision  be  rendered  on  the  last 
day  of  the  session  or  term  of  court,  then  on  the  first  day  of  the  next 
term. 

Same. — Motion  for. — IHme  <^  Filing. — Agreement  as  to. — Authority  of  Attar' 
ney  to  Make. — SemUe,  it  is  exceedingly  doubtful  whether  an  attorney 
would  have  authority  to  bind  his  client  by  an  arrangement  whereby 
the  motion  for  a  new  trial  .might  be  made  at  the  next  term  of  court. 
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although  the  decision  or  verdict  was  not  rendered  on  the  last  day  of 
the  term,  unless  the  agreement  is  entered  upon  the  minutes  of  the  conrt, 
or  made  in  conformity  with  the  provisions  of  the  statute. 

From  the  Clinton  Circuit  Court. 

Jf.  E.  Clodfelter,  H.  0.  Sheridan  and  J.  W.  MerriU,  for 
appellants. 

A.  D.  ThomaSy  for  appellee. 

Mitchell^  C.  J. — ^This  was  a  proceeding  supplementary 
to  execution^  and  was  originally  instituted  by  Edwin  Clark 
against  Mary  Ann  and  William  L.  Lee.  The  plaintiff 
charged  in  his  complaint  that  he  had  recovered  a  judgment 
in  the  Montgomery  Circuit  Court  against  Milton  C.  Clark 
for  a  sum  named^  that  he  had  caused  an  execution  to  be  placed 
in  the  hands  of  the  sheriff  of  Montgomery  county,  that  be- 
ing the  county  in  which  Milton  Clark,  who  was  alleged  to 
be  an  unmarried  man,  resided.  It  was  also  charged  that 
Mary  Ann  Lee  and  William  L.  Lee  were  each  indebted  to 
Milton  C.  Clark  in  specific  sums,  which  the  latter  was  not 
entitled  to  claim  as  exempt  from  execution,  and  which  he 
unjustly  refused  to  apply  to  the  satisfaction  of  the  judgment 
and  costs  theretofore  recovered  by  the  plaintiff.  Subse- 
quently, it  appearing  that  the  American  White  Bronze  Com- 
pany was  asserting  some  claim  to  the  indebtedness  due  from 
Mary  Ann  and  William  L.  Lee  to  Milton  C.  Clark,  that 
company,  upon  the  order  of  the  court,  was  made  a  party  to 
answer  to  any  claim  or  interest  it  had  to  the  above  indebted- 
ness. This  was  done  by  means  of  an  amended  complaint,  in 
which  it  was  alleged  that  the  Bronze  Company  claimed  to  be 
the  owner  of  the  indebtedness  due  from  the  Lees  to  Clark, 
and  in  which  it  was  averred  that  the  company  had  no  in- 
terest. 

There  was  no  error  in  the  order  requiring  new  parties  to 
be  brought  in.  Although  at  one  time  denied,  it  may  now  be 
accepted  as  settled  that  in  proceedings  of  this  character  par- 
ities may  be  brought  in  by  proper  pleadings,  and  required  to 
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answer  in  respect  to  any  interest  or  conflicting  claim  which 
they  may  have  or  assert  to  the  property  or  indebtedness  due 
the  execution  defendant  which  is  sought  to  be  reached.  Me- 
Mahan  v.  WorhSj  72  Ind.  19  ;  Toledo,  efc.,  K  W.  Co.  v. 
Howes,  68  Ind.  458;  BurkeU  v.  Holman,  104  Ind.  6. 

There  is  no  valid  objection  to  the  complaint.  The  facts 
therein  stated  were  sufficient  to  require  all  the  defendants  to 
answer.  It  is  enough  to  say  that  the  answer  of  the  Ameri- 
can White  Bronze  Company,  which  purported  to  be  a  plea 
in  abatement,  did  not  state  facts  sufficient  to  abate  the  pro- 
ceeding. It  was  not  a  sufficient  plea  of  a  prior  action  pend- 
ing. It  did  not  show  that  another  action  was  pending  be- 
tween the  same  parties^  involving  the  same  cause  of  actioD, 
at  the  time  this  proceeding  was  commenced.  1  Works  Pr., 
section  567 ;  Morris  v.  State,  ex  reL,  101  Ind.  560. 

It  is  also  settled  that  in  a  proceeding  of  this  character, 
where  issues  of  fact  are  formed,  a  jury  trial  as  in  ordinary 
civil  cases  is  proper.     McMahan  v.  Works,  supra. 

The  verdict  of  the  jury  was  general  for  the  plaintiff,  and 
was  not  defective.  The  whole  issue  was  found,  there  was 
therefore  no  ground  upon  which  to  predicate  a  motion  for  a 
venire  de  novo. 

The  statute  requires  that  the  application  for  a  new  trial 
must  be  made  during  the  term  at  which  the  verdict  or  de- 
cision is  rendered,  or  if  the  verdict  or  decision  be  rendered 
on  the  last  day  of  the  session  or  term  of  court,  then  on  the 
first  day  of  the  next  term.  Section  561,  R.  S.  1881.  The 
verdict  in  the  present  case  was  not  rendered  on  the  last  day 
of  the  session  or  term,  and  the  application  for  a  new  trial 
was  not  made  until  the  next  term  of  court.  The  court  heard 
affidavits  upon  the  subject  of  whether  or  not  there  had  been 
an  agreement  between  the  attorneys  that  the  application 
might  be  made  at  the  ensuing  term^  and  after  considering 
the  affidavits  sustained  the  motion  to  strike  out  the  applica- 
tion. 

It  would  be  exceedingly  doubtful  whether  an  attorney 
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would  have  authority  to  bind  his  client  by  such  an  agreement^ 
unless  it  was  entered  upon  the  minutes  of  the  court,  or  made 
in  conformity  with  the  provisions  of  the  statute.  Section 
968,  B.  S.  1881 ;  LouisvilUy  etc.,  B.  W.  Oo.  v.  Boland,  70 
Ind.  595;  Hudson  v.  AUiMUy  54  Ind.  215. 

We  can  not  disturb  this  ruling.  There  was  evidence  tend- 
ing to  sustain  the  ruling  of  the  court. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  28, 1890 :  peUiion  for  a  lehearing  overraled  April  26^  1890. 


No.  18,519. 

The  Eagle  Machine  Works  t^.  Arens  et  al. 

SuFBEiCB  Court. — Pleading, — SuaULtning  Demurrer  to  Oetieral  Denial. — JBe- 
vertal  (^  Jftdgment, — Where  it  appears  by  the  record  that  a  demarrer 
was  sastained  to  a  general  denial  well  pleaded  to  an  affirmative  answer, 
the  jadgment  mast  be  reversed,  as  the  Supreme  Court  is  bound  to  act 
upon  the  record  as  it  comes  to  it. 

From  the  Hancock  Circuit  Court. 

J.  A.  New  and  /.  W.  Jones,  for  appellant. 
X.  H,  Reynolds,  for  appellees. 

EiiiiiOTT,  J. — ^There  is  only  one  paragraph  of  the  reply 
in  the  record^  designated  as  the  second  paragraph^  and  that 
paragraph  is  the  general  denial.  A  demurrer  was  addressed 
to  the  second  paragraph  of  the  reply,  and  it  was  sustained. 
It  was,  of  course,  error  to  sustain  a  demurrer  to  a  general 
denial  well  pleaded,  as  was  that  contained  in  the  second  par- 
agraph of  the  reply,  to  an  affirmative  answer.    We  are  bound 
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to  act  upon  the  record  as  it  comes  to  us^  and  we  can  see  no 
escape  from  the  appellant's  contention.  The  paragraph  of 
the  reply  was  nambered  as  a  second  paragraph,  and  in  the 
body  of  the  pleading  it  is  recited :  '^And  for  a  second  and 
further  reply,  etc./'  thus  positively  designating  the  para- 
graph as  the  second. 

It  may  be  true,  as  appellees'  counsel  contends,  that  the  de- 
murrer was  intended  for  a  different  paragraph  of  the  reply, 
but  it  is  expressly  addressed  to  the  second  paragraph,  and, 
in  the  face  of  this  fact,  we  can  not  infer  that  it  was  intended 
for  some  other  paragraph  than  that  to  which  it  is  directly 
addressed. 

As  the  record  presents  the  question  to  us  we  can  not  do 
otherwise  than  reverse  the  judgment. 

Judgment  reversed. 

FUed  April  9, 1890. 


No.  14,182. 

Flemiko  V.  Henbebson,  Sheriff,  et  al. 

Exemption  fbom  Exescution.— iS^se-Q^  to  Widow. — Medical  Services  Bei^ 
dered  Deeeoued. — I^operty  Cffiarged  mth  PoLymerU  for. — Statute  GoTutrtud,-^ 
In  an  action  to  enjoin  the  sale  of  certain  real  estate,  the  property  of  the 
plaintiff,  it  was  alleged  in  the  complaint  that  the  sale  sought  to  be  en- 
joined was  upon  an  execution  levied  upon  property  exempt  from  exe- 
cution, but  which  the  sheriff  refused  to  set  off  as  exempt.  The  answer 
alleged  that  the  husband  of  the  plaintiff  died  the  owner  of  property  of 
less  value  than  five  hundred  dollars;  that  in  proceedings  pursuant  to 
the  statute  the  property  was  set  off  to  the  widow ;  that  the  execution  in 
the  hands  of  the  sheriff  was  upon  a  judgment  obtained  in  a  suit  against 
the  widow  for  medical  services  rendered  to  her  husband  in  his  last  sick- 
ness, and  that  the  property,  the  sale  of  which  is  sought  to  be  enjoined,  is 
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the  property  set  off  to  the  widow,  and  owned  bj  her  hasband  at  the  time 
of  his  death. 
Hdd,  that  the  answer  is  sufficient ;  that  the  property  Tested  in  the  widow 
ander  sections  2419,  2422,  R.  S.  1881,  is  charged  with  the  burden  of  pay- 
ing the  funeral  expenses,  and  the  expenses  of  the  last  sickness  of  the  de- 
ceased, named  in  section  2422,  B.  8. 1881. 
M1TCHEI4L,  C.  J.,  dissents. 

From  the  White  Circuit  Court. 

A.  K.  Sills,  T.  F.  Palmer  and  W.  E.  Uhl,  for  appellant. 
A,  W.  Reynolds  and  E,  B.  Sellers,  for  appellees. 

Coffey,  J. — This  was  a  suit  by  the  appellant  against  the 
appellees,  to  enjoin  the  appellee  Henderson^  as  the  sheriff 
of  White  county,  from  selling,  on  execution,  certain  land 
described  in  the  complaint.  The  complaint  alleges,  in  sub- 
stance, that  the  appellee  Maxwell  recovered  a  judgment  in 
the  White  Circuit  Court,  on  contract,  upon  which  he  issued 
an  execution  and  placed  the  same  in  the  hands  of  the  appel- 
lee Henderson,  as  the  sheriff  of  White  county ;  that  said 
Henderson  has  levied  said  execution  upon  certain  described 
real  estate,  the  property  of  the  appellant,  and  is  threatening 
to  sell  the  same  for  the  satisfaction  of  said  judgment;  that 
the  appellant  is  a  resident  householder  of  said  county,  and 
is  entitled  to  the  benefit  of  the  exemption  laws  of  the  State 
of  Indiana ;  that  she  has  made  out  and  filed  with  the  said 
Henderson,  as  such  sheriff,  the  statutory  schedule,  and  has 
demanded  that  said  property  be  set  off  to  her  as  exempt  from 
execution,  but  that  he  neglects  and  refuses  to  set  the  same 
off  to  her,  though  her  entire  property  does  not  exceed  in 
value  five  hundred  dollars. 

The  appellee  Maxwell  answered  that  one  Fleming,  the 
husband  of  the  appellant,  died  in  White  county  in  Septem- 
ber, 1885,  the  owner  of  property  of  less  value  than  five  hun- 
dred dollars;  that  in  October,  1885,  the  appellant,  as  his 
widow,  by  a  proper  proceeding  for  that  purpose,  procured 
said  property  to  be  set  off  to  her  by  order  of  the  White  Cir- 
cuit Court  upon  the  statutory  terms ;  that  during  the  last 
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sickness  of  the  said  Fleming  the  appellee  Maxwell  furn- 
ished him  necessary  drugs  and  medical  attention  and  medi- 
cines, of  the  value  of  eighty-four  dollars;  that  after  said 
property  was  so  set  off  to  the  appellant,  he  brought  suit 
against  her  in  the  White  Circuit  Court,  and  alleged  in  bis 
complaint  that  said  account  was  for  medicines  and  medical 
attention  furnished  the  husband  of  the  appellant  in  his  last 
illness,  and  recovered  a  judgment  therein,  in  the  sum  of 
eighty-four  dollars  and  costs  of  suit ;  that  the  execution  in 
the  hands  of  the  appellee  Henderson  is  an  execution  on 
said  judgment,  and  that  the  property,  the  sale  of  which  the 
appellant  is  seeking  to  enjoin,  is  the  identical  property  set 
off  to  her  as  the  widow  of  the  said  Fleming,  and  was  owned 
by  the  said  Fleming  at  the  time  of  his  death. 

The  court  overruled  a  demurrer  to  this  answer  and  the 
appellant  excepted,  and  failing  and  refusing  to  reply  thereto 
the  court  rendered  judgment  against  the  appellant  for  costs. 

The  only  question  involved  in  the  case  relates  to  the  suffi- 
ciency of  this  answer. 

It  is  claimed  by  the  appellant  that  notwithstanding  the 
fact  that  the  property  came  to  her  under  the  provisions  of 
sections  2419  to  2422,  R.  S.  1881,  she  is  entitled  to  hold 
the  same  as  exempt  from  execution  on  the  claims  named  in 
said  statutes ;  while  it  is  claimed  by  the  appellees  that  the 
appellant's  liability  is  one  created  by  the  statute,  and  that 
she  is  not  entitled  to  hold  the  property  set  off  to  her  as  ex- 
empt from  execution  against  a  claim  for  funeral  expenses, 
and  the  expenses  of  last  sickness. 

Sections  2419,  2420,  and  2421,  R.  S.  1881,  provide  that 
where  the  estate  of  a  deceased  person  does  not  exceed  in 
value  the  sum  of  five  hundred  dollars  his  widow,  if  he  leave 
one  entitled  to  share  in  his  estate,  shall  be  entitled  to  the 
whole  estate,  and  they  point  out  the  mode  by  which  an  or- 
der of  the  circuit  court  may  be  procured  vesting  the  title  in 
her. 

Section  2422  is  as  follows :     '^  Upon  the  court  entering 
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the  decree  vesting  the  title  to  such  estate  in  the  widow,  the 
clerk  of  the  court  shall  make  and  deliver  to  her  a  certified 
copy  thereof;  which  shall  be  all  the  authority  necessary  to 
enable  her  to  sue  for  and  recover  all  debts  due  the  decedent, 
and  the  possession  of  any  property  belonging  to  such  estate, 
such  suit  being  prosecuted  in  her  own  name.  And  such 
widow  shall  not  be  liable  for  any  of  the  decedent's  debts,  ex- 
cept mortgages  of  real  estate,  but  she  shall  pay  and  may  be 
sued  for  reasonable  funeral  expenses  of  the  deceased  and  ex- 
penses of  his  last  sickness." 

It  is  contended  by  the  appellant  that  as  the  debt  on  which 
the  judgment  in  favor  of  appellee  Maxwell  was  rendered  was 
upon  a  contract  with  the  deceased  under  section  703,  R.  S. 
1881^  which  provides  that  "An  amount  of  property  not  ex- 
ceeding in  value  six  hundred  dollars,  owned  by  any  resident 
householder,  shall  not  be  liable  to  sale  on  execution  or  any 
other  final  process  from  a  court,  for  any  debt  growing  out 
of  or  founded  upon  a  contract,  express  or  implied,"  she 
is  entitled  to  claim  the  property  as  exempt  from  sale  on  the 
execution  named  in  her  complaint. 

We  are  not  inclined  to  adopt  the  contention  of  the  appel- 
lant. There  is  no  contract,  either  express  or  implied,  be- 
tween her  and  the  appellee  Maxwell.  Her  liability  is  one 
imposed  upon  her  by  the  statute  above  quoted.  Hfir  liability 
attaches  by  reason  of  the  fact  that  she  has  procured  to  be 
vested  in  her  the  title  to  property  charged  with  the  burden 
of  paying  the  funeral  expenses  and  the  expenses  of  the  last 
sickness  of  the  deceased.  The  property  set  off  to  the  widow 
under  the  sections  of  the  statute  above  referred  to  can  never 
equal  the  amount  allowed  a  householder  as  exempt  from  ex- 
ecution, and  to  say  that  she  may  claim  such  property  as  ex- 
empt against  the  claim  for  funeral  expenses  and  the  expenses 
of  last  sickness  is  equivalent  to  saying  that  she  shall  take  it 
as  free  from  all  demands  of  creditors.  We  think  this  statute 
indicates  a  different  intention.  It  is  plain,  we  think,  that  it 
wa.s  the  intention  that  the  property  owned  by  the  deceased. 
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when  set  off  to  her,  should  vest  with  the  burden  attached  of 
paying  the  expenses  named  in  section  2422. 

It  is  analogous  to  cases  where  the  property  has  been  mort- 
gaged to  secure  the  payment  of  a  debt.  In  such  cases  it  has 
uniformly  been  held  by  this  court  that  it  can  not  be  claimed 
under  the  exemption  laws  of  the  Stat€.  Love  v.  Blaify  72 
Ind.  281 ;  Reciter  v.  Kilgore,  62  Ind.  10;  Mead  v.  McFad- 
den,  68  Ind.  340. 

We  do  not  think  the  circuit  court  erred  in  overruling  the 
demurrer  to  the  answer  before  us. 

Judgment  affirmed. 

Mitchell,  C.  J.,  dissents. 

Filed  April  9, 1890. 


No.  15,490. 

Jtoss  V.  Donaldson,  Se 


Sheriff's  Qajm.— Holder  of  Oertifiaae,^B)98emon,—If^vineU^ 
of  a  sheriflf 'a  certificate  is  not  entitled  to  possession  nntil  one  year  from 
the  date  of  its  issue,  and  hence  such  holder,  the  jear  for  redemption  not 
having  expired,  is  not  enUtled  to  maintain  an  action  for  injunction  to 
restrain  the  execution  hy  the  sheriff  of  a  writ  of  possession  in  favor 
of  another  person. 

From  the  Cass  Circuit  Court. 

(?.  E.  Ross,  for  appellant. 
D.  P.  Baldwin,  for  appellees. 

Bebeshibe,  J. — The  complaint  was  for  an  injanction.  The 
appellees  filed  demurrers  to  the  complaint,  which  the  coart 
sustained,  and  the  appellant  excepted,  and  the  appellant  hav- 
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iDg  refused  to  file  an  amended  complaint  the  court  rendered 
judgment  against  him  for  want  of  a  complaint. 

The  complaint  starts  out  by  alleging  that  the  appellant  is 
the  owner  of  the  real  estate^  and  entitled  to  the  possession, 
and  further  alleges  that  he  is  in  possession  by  his  tenants, 
and  that  the  appellee  Donaldson  holds  an  execution  or  writ 
of  possession  in  favor  of  his  co-appellee,  and  is  threatening 
to  eject  the  appellant's  said  tenants  from  said  property  by 
virtue  of  said  writ,  and  will  do  so  unless  enjoined  therefrom. 

But  the  complaint  goes  on  to  allege  the  facts  upon  which 
the  appellant's  claim  of  ownership  and  his  right  to  the  pos- 
session depended,  from  which  it  appears  that  the  title  to  the 
said  real  estate  is  in  the  said  Henry  J.  Banta,  and  that  the 
appellant  holds  a  sheriff's  certificate  entitling  him  to  a  deed 
for  said  property  in  case  there  is  no  redemption  from  the 
sale  recited  in  said  certificate. 

The  sale  was  made  and  the  certificate  issued  September 
28th,  1889,  and  the  appellant  will  not  be  entitled  to  a  deed 
for  one  year  from  that  date,  and  until  he  gets  a  deed  he  is 
not  entitled  to  the  possession.  Section  767;  R.  S.  1881 ; 
Johnson  v.  Briscoe,  92  Ind.  367. 

The  pleading  must  be  construed  as  a  whole,  and  when  so 
construed  it  appearing  therefrom  that  the  appellant  is  not 
the  owner  of  the  real  estate,  and  not  entitled  to  the  posses- 
sion, it  is  bad  though  it  be  conceded  that  some  of  the  aver- 
ments therein  contained  if  they  stood  alone  would  state  a 
good  cause  of  action.  Keepfer  v.  Force,  86  Ind.  81 ;  Rags- 
dale  V.  Mitchelly  97  Ind.  458,  and  cases  cited. 

It  does  not  become  necessary  to  pass  upon  the  other  ques- 
tions discussed. 

Judgment  a£Brmed,  with  costs,  and  the  temporary  injunc- 
tion dissolved. 

The  clerk  of  this  court  will  issue  the  proper  mandate. 

Filed  April  10, 1890. 
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g  ^1  No.  14,864 

Denny  et  al.,  Executors,  v.  Denny. 

Husband  and  Wife.— -5Sppara/e  Property  of  Wi/e.—Husband^s  Pbuession  <f, 
— JVesump^ion. — The  presumption  of  law,  under  the  statute  of  this  State, 
is  that  the  separate  property,  or  money,  of  a  wife,  which  is  taken  pos- 
session of  hy  the  husband,  is  to  be  considered  as  held  by  him  for  her 
use  and  benefit,  until  such  presumption  is  overcome  by  evidence  show- 
ing that  she  intended  to  make  a  gift  of  the  property  to  him. 

Same. —  Wif^B  Separate  Property, — Possession  of  hy  Husband. —  W^t^s  Con- 
serU. — 2VtMtee. — Deoedent^  EataUa. — Where  the  wife  never  acquired  the 
actual  dominion  over  her  money,  the  husband  having  collected  and  ap- 
propriated it  to  his  own  use  before  it  ever  came  to  her  possession,  the 
mere  fact  that  she  consented  that  he  might  collect  and  receive  the 
money,  raises  no  presumption  whatever  that  she  intended  to  bestow  it 
upon  her  husband.  In  such  a  case,  he  becomes  her  agent,  or  trustee, 
and  must  account,  unless  he  affirmatively  shows  that  the  intention  of 
his  wife  was  to  bestow  her  property  upon  him  as  a  gift.  The  wife  may 
file  a  claim  against  his  estate  for  the  recovery  thereof. 

Same. —  Wife's  Separate  Estate. — IncoTne  of. —  Use  by  Husband, — Presumption 
OS  to, — Where  a  husband,  with  the  consent  of  his  wife,  is  in  the  habit 
of  receiving  the  income,  profits  and  dividends  of  her  separate  estate, 
and  using  them  for  the  benefit  of  the  family,  a  difierent  rule  prevails, 
and  it  will  be  presumed  that  the  wife  consented  and  agreed  that  he 
should  so  receive  and  use  them,  and  the  law  will  not  compel  him  to 
account. 

Decedents'  Estates. —  Widow, — Filing  of  Claim  by, —  WtU. — Right  </  JEkc- 
tion. —  When  Must  be  Exercised. — AbatemerU, — Where  a  widow  presents  a 
claim  against  the  estate  of  her  husband,  before  she  renounces  the  pro- 
vision made  for  her  by  the  will,  no  obstacle  is  presented  thereby  to  the 
recovery  of  the  money  due  her,  nor  is  the  fact  that  she  has  not  re- 
nounced the  benefits  of  the  will  any  ground  for  the  abatement  of  her 
claim.  The  statute  gives  her  one  year  within  which  to  elect  whether 
she  will  take  under  the  provisions  of  the  will  or  under  the  law. 

Same. —  Will, — Correspondence  with  StaJiMJLory  Promtions, — Effect  of, — Where  a 
will  makes  the  same  provision  for  the  wife  as  that  made  by  the  statute, 
it  may  be  doubted  whether  the  will  as  to  her  is  not  a  nullity.  In  such 
a  case  the  law  takes  the  preference  and  casts  the  estate,  and  the  will  is 
inoperative. 

Same. — EMenet, — Conversaiion  between  Qaimamt  and  Heir, — AdmiatihUity  aj, 
— A  conversation  between  a  claimant  against  an  estate  and  one  of  the 
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heirs,  though  it  may  have  occurred  in  the  presence  of  the  testator,  was 
not  a  matter  which  occurred  with  the  testator  during  his  lifetime, 
within  the  meaning  of  the  statute. 

From  the  Washington  Circuit  Court. 

D.  M,  Alspaughy  J,  C.  Lawler^  J.  A.  Zaring,  M.  B.  Hot- 
lei  and  A.  DowUngy  for  appellants. 

8.  B.  Voyles,  H.  Morris,  8.  H.  MiteheU  and  R.  B.  MUcheUy 
for  appellee. 

Mitchell,  C.  J. — Mary  Denny  filed  a  claim  against  the 
estate  of  Christopher  H.  Denny,  her  late  husband,  who  died 
testate  on  the  23d  day  of  May,  1887.  The  merits  of  the 
controversy  which  ensued  may  be  fully  determined  by  con- 
sidering the  facts  specially  found  by  the  court.  So  far  as 
material  they  show  that  the  testator  at  various  times  be- 
tween the  years  1865  and  1874,  collected  and  received  from 
the  estates  of  his  wife's  father,  brother  and  grandmother, 
respectively,  sums  of  money  aggregating  about  $2,600,  the 
money  so  received  being  the  distributive  share  of  his  wife 
in  the  respective  estates  of  her  ancestors  and  relatives.  The 
money  was  collected  and  received  by  the  husband  from  the 
representatives  of  the  several  estates,  with  the  knowledge  of 
the  wife,  but  without  any  express  agreement  or  understand- 
ing, at  the  time  the  several  sums  were  received,  concerning 
its  repayment.  The  testator  used  the  money  to  pay  his  per- 
sonal indebtedness,  and  to  pay  for  real  estate,  the  title  to 
which  he  took  in  his  own  name,  and  also  in  the  erection  of 
a  more  commodious  family  residence,  which  the  claimant 
was  anxious  to  have  erected  for  the  family.  The  house  was 
erected  on  the  testator's  land.  It  does  not  appear  how  much 
was  expended  in  erecting  the  bouse. 

The  testator  by  his  last  will  and  testament  devised  and  be- 
queathed to  his  widow  an  undivided  one-third  interest  in  all 
his  real  estate,  and  also  five  hundred  dollars  in  personal 
property,  and  one-third  of  his  personal  estate  after  the  pay- 
VoL.  123.— 16 
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ment  of  his  debts.  There  was  a  stipulation  in  the  will  that 
the  legacies  therein  provided  were  '^  in  lieu  of  all  or  any 
claims  of  any  kind  whatever  by  any  of  the  aforesaid  legatees 
to  my  estate.'' 

Before  the  expiration  of  one  year  after  the  death  of  the 
testator  the  claimant  filed  her  written  renunciation  of  the 
provision  made  for  her  by  the  will^  and  declared  her  pur- 
pose to  assei*t  her  rights  under  the  stfttute ;  but  prior  to  the 
making  of  such  renunciation  she  had  filed  her  claim  against 
the  estate.  It  is  found  by  the  court  that  the  testator  had 
four  children  by  a  former  marriage,  and  two  by  the  marriage 
with  the  claimant^  and  that  the  latter  consented  to  the  use 
of  her  money  by  her  husband  upon  the  understanding  that 
by  his  will,  or  otherwise^  he  would  divide  his  estate,  includ- 
ing the  moneys  belonging  to  her,  equally  among  all  the 
children  of  both  marriages,  and  that  the  testator  did  not  so 
divide  his  estate,  and  did  not  make  the  children  by  the  mar- 
riage with  the  claimant  equal  with  the  children  by  his  former 
marriage,  but  gave  them  a  merely  nomiual  sum. 

As  a  conclusion  of  law,  the  court  allowed  the  claimant  the 
principal  of  her  claim,  with  interest  at  six  per  cent,  firom  the 
date  on  which  it  was  filed  against  the  estate. 

The  facts  found  present  a  case  in  many  respects  parallel 
with  Hileman  v.  Hileman,  85  Ind.  1.  The  ruling  in  that 
case  was  to  the  efiect  that  the  presumption  of  law,  under  the 
statute  of  this  State,  is  that  the  separate  property,  or  money, 
of  a  wife,  which  is  taken  possession  of  by  her  husband,  is  to 
be  considered  as  held  by  him  for  her  use  and  benefit,  until 
such  presumption  is  overcome  by  evidence  showing  that  she 
intended  to  make  a  gift  of  the  property  to  him. 

In  Armacost  v.  lAndley,  116  Ind.  295,  this  court  held  that 
where  a  husband,  at  his  own  suggestion  or  request,  obtained 
the  title  or  possession  of  his  wife's  separate  property,  which 
the  statute  declares  shall  remain  her  own,  even  though  the 
possession  be  obtained  with  her  consent,  unless  the  facts  and 
circumstances  show  an  agreement,  or  intention  on  the  part 


NOVEMBER  TERM,  1889.  243 


Denny  et  oLy  Executors,  v.  Denny. 


of  the  wife  that  her  husband  shall  receive  it  as  a  gift^  the  law 
will  presume  that  he  took  as  her  agent,  or  trustee,  Wales 
Y.  Newbouldy  9  Mich.  45 ;  Mellinger  y.  Bavstnan,  45  Pa.  St. 
622 ;  McNally  v.  Weld,  30  Minn.  209. 

It  is  said,  however,  that  Hileman  v.  HilemaUy  supra,  was 
modified  or  overruled  by  Bristar  v.  Bristor,  93  Ind.  281 ; 
BrMar  v.  Bristor,  101  Ind.  47. 

In  the  case  last  cited  it  was  held  that  where  a  husband  re- 
ceives and  applies  the  income  of  the  wife's  land  to  the  com- 
mon use  of  the  family,  with  her  consent,  and  under  circum- 
stances indicating  no  purpose  by  either  that  he  shall  be 
charged  therewith,  she  can  not,  after  his  death,  maintain  a 
claim  therefor  against  his  estate. 

We  do  not  regard  the  decision  in  Bristor  v.  Bristor^  supra, 
as  in  conflict  with  the  point  in  judgment  in  Hileman  v.  Hile- 
man,  supra.  In  the  one  case  the  husband  received  and  ap- 
propriated to  his  own  use  the  principal  of  moneys  due  the 
wife  from  her  father's  estate,  while  in  the  other  the  income 
or  rents  and  profits  of  the  wife's  real  estate  had  been  re- 
ceived by  her  husband  and  applied  to  the  support  of  the 
family. 

These  later  cases  simply  recognize  the  well-established  doc- 
trine that  a  married  woman  may  bestow  the  income  of  her 
separate  estate  upon  her  husband,  and  follow  an  almost  un- 
broken line  of  decisions  which  hold  that  where  a  husband, 
with  the  consent  of  his  wife,  is  in  the  habit  of  receiving  the 
income,  profits  and  dividends  of  her  separate  estate,  and  using 
them  for  the  benefit  of  the  family,  it  will  be  presumed  that 
the  wife  consented  and  agreed  that  he  should  so  receive  and 
use  them,  and  the  law  will  not  compel  him  to  account.  In 
re  Jones,  6  Biss.  68  ;  2  Story  Eq.  Jur.,  section  1396. 

A  well-established  distinction  exists,  however,  when  the 
husband  receives  and  appropriates  the  corpus  or  principal 
of  his  wife's  separate  property.  The  rule  governing  is  well 
stated  in  Jones  v.  Davenport,  44  N.  J.  Eq.  33,  in  the  follow- 
ing language:  "When  a  husband  receives  money  belonging 
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to  his  wife^the  law  presumes  that  he  received  it  for  hernse, 
and  if  he  denies  that  he  is  liable  therefor^  the  mere  fact  that  he 
received  it  casts  upon  him  the  burden  of  showing  that  he  has 
appropriated  it  according  to  her  direction,  or  that  she  gave 
it  to  him.  This  is  the  rule  in  respect  to  the  corpus  or  prin- 
cipal. A  different  rule  prevails  as  to  interest  or  income.  If 
he  receives  interest  or  income,  and  spends  it  with  her  knowl- 
edge,  and  withoutobjection,  a  gift  will  be  presumed.  Homer 
v.  Websiery  4  Vr.  387,  406,  411 ;  Black  v.  Black,  3  Stew. 
Eq.  216,  219.  As  long  ago  as  1722,  Lord  Macclesfield  de- 
clared that  where  a  married  woman  held  a  separate  estate,  and 
her  husband  got  possession  of  any  part  of  its  principal,  he  was 
bound  to  account  to  her  for  it,  but  that  where  she  permitted 
him  to  receive  the  income  of  her  estate,  and  to  use  it,  with- 
out making  the  least  objection  to  him,  or  to  the  debtor  who 
paid  the  money,  or  to  her  trustees,  it  should  be  presumed 
that  she  consented  that  he  should  use  the  money  as  his  own. 
Powell  V.  Hankey,  2  P.  Wms.  82.'^  The  propriety  of  the  rule 
is  manifest. 

In  the  light  of  the  principles  above  stated,  the  apparent 
conflict  between  the  decisions  remarked  upon  speedily  van- 
ishes. Each  must  be  considered  with  reference  to  its  own 
facts,  and  when  so  considered  it  becomes  apparent  that  both 
are  well  decided.  On  account  of  the  confidential  relations 
existing  between  husband  and  wife,  the  mere  delivery  by  the 
latter  to  the  former  of  money  or  property  affords  in  any  case 
very  slight,  if  any,  evidence  of  an  intention  on  the  part  of 
the  wife  to  surrender  her  right  to  her  separate  property  and 
bestow  it  as  a  gift  upon  her  husband. 
.  Where,  however,  as  in  the  present  case,  the  wife  never  ac- 
quired the  actual  dominion  over  her  money^  the  husband 
having  collected  and  appropriated  it  to  his  own  use  before 
it  ever  came  to  her  possession,  the  mere  fact  that  she  con- 
sented that  be  might  collect  and  receive  the  money,  raises 
no  presumption  whatever  that  she  intended  to  bestow  it 
upon  her  husband.     Mellinger  v.  Bailsman,  supra.     In  such 
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a  case  he  becomes  her  agent,  or  trustee,  and  must  account 
unless  he  a£Brmatively  shows  that  the  intention  of  his  wife 
was  to  bestow  her  property  upon  him  as  a  gift.  Buchanan 
V.  Hubbard,  119  Ind.  187  (192);  Heath  v.  Sloeum,  115  Pa. 
8t.  549 ;  HamiWs  Appeal,  88  Pa.  St.  363. 

It  appears  that  the  husband  received  and  appropriated  to 
his  own  use  the  entire  patrimonial  estate  of  his  wife.  The 
fsicts  are  not  materially  different  from  those  involved  in 
Sergey's  Appeal,  60  Pa.  St.  408  (100  Am.  Dec.  678).  In 
that  case  it  appeared  that  a  wife  had  been  paid  a  sum  of 
money  by  the  representative  of  her  father's  estate  in  the 
presence  of  her  husband.  The  latter  took  up  the  money, 
counted  it,  and  put  it  in  his  pocket,  the  wife  saying  nothing. 
He  afterwards  invested  it  in  real  estate,  taking  the  title  in 
his  own  name.  It  was  held  that  no  inference  of  a  gift  arose 
from  the  transaction.  ^^She  was,''  said  the  court,  ^^not 
bound  to  attempt  a  rescue  of  it  from  him,  or  proclaim  that  it 
was  not  a  gift.  She  might  rest  on  the  idea  that  his  receipt, 
in  her  presence  was  with  the  intent  to  take  care  of  it  for 
her."  A  wife  is  not  bound  to  disturb  the  tranquillity  of  her 
home,  or  subject  her  matrimonial  relations  to  a  strain  by 
making  a  demand  on  her  husband  whenever  he  becomes  pos- 
sessed of  her  money,  nor  is  she  required  whenever  he  col- 
lects money  belonging  to  her,  to  publish  the  fact  that  she 
does  not  intend  to  bestow  it  upon  him  in  order  to  preserve 
it  for  herself.  The  law  will  not,  under  such  circumstances, 
indulge  the  presumption  either  that  the  husband  intended 
unjustly  to  deprive  his  wife  of  her  separate  estate,  or  that 
she  intended  to  relinquish  her  right  to  her  property,  but  will 
require  him  to  account  for  the  principal  sum  appropriated, 
as  her  agent  or  trustee. 

That  the  claimant  presented  her  claim  against  the  estate 
of  her  husband  before  she  renounced  the  provision  made  for 
her  by  the  will,  presents  no  obstacle  in  the  way  of  her  re- 
covery of  the  money  due  her,  nor  was  the  fact  that  she  had 
not  renounced  the  benefits  of  the  will  any  ground  for  the 
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abatement  of  her  claim.  Under  the  statute  she  had  one 
year  within  which  to  elect  whether  she  would  accept  the  pro- 
vision made  for  her  by  the  will^  or  whether  she  would  claim 
her  rights  under  the  law.  Indeed^  it  may  be  doubted  whether 
the  will  was  not  an  absolute  nullity  so  far  as  it  related  to  the 
claimant^  since  by  its  terms  precisely  the  same  provision  was 
made  for  her  as  that  made  by  the  statute.  In  such  a  case, 
the  law  takes  the  preference  and  casts  the  estate,  and  the 
will  is  inoperative. 

We  need  not  determine  whether  or  not  the  subsequent  con- 
sent of  the  claimant  that  her  husband  might  use  her  money 
on  condition  that  he  would  make  equal  provision  for  her 
children,  with  his  by  the  former  marriage,  would  have  pre- 
vented a  recovery  if  the  condition  had  been  fulfilled.  Cer- 
tainly, such  an  executory  agreement  between  the  husband 
and  wife  has  no  force  as  a  contract,  and  since  the  court  found 
that  the  husband  failed  to  carry  it  out,  it  may  be  dismissed 
without  further  consideration. 

The  testimony  of  the  claimant,  to  which  objection  is  urged, 
was  not  within  the  prohibition  of  section  498,  R.  S.  1881. 
This  testimony  related  to  an  alleged  conversation  between 
the  claimant  and  one  of  the  heirs,  and  the  fact  that  the  heir 
claimed  that  it  occurred  in  the  presence  of  the  testator,  did 
not  render  the  claimant  incompetent  to  testify  concerning 
the  matter.  The  conversation  having  occurred  between  the 
claimant  and  one  of  the  heirs,  it  was  not  a  matter  which  oc- 
curred with  the  testator  during  his  lifetime,  within  the  mean- 
ing of  the  statute,  nor  did  the  conversation  relate  to  the 
matter  or  transaction  upon  which  the  suit  was  predicated. 
It  had  no  reference  to  the  money  here  in  controversy. 

The  evidence  sustains  the  finding. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  28,  1890;  petition  for  a  rehearing  overruled  April  9, 189a 
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No.  16,183. 

Griffith,  Abministbatob,  v.  Dickerman  et  ax. 

Change  of  Venub. — Second  Change, — AppUcaiionfor  by  Orou-ComplainanL 
— Where  a  change  of  venue  has  been  granted  on  the  application  of  one 
of  seyeral  defendants,  it  is  not  error  to  refuse  a  second  change  applied 
for  subsequently  by  another  defendant,  who  filed  his  separate  answer 
before  the  yenne  was  changed,  and  after  it  was  changed  filed  his  cross- 
complaint,  although  he  alleges  that  his  interests  are  adverse  both  to  the 
plaintiff  and  defendants,  and  makes  the  application  both  as  defendant 
and  cross-complainant. 

From  the  Wabash  Circuit  Court. 

J.  Mitchelly  M.  H.  Kidd  and  N.  O.  Huntery  for  appellant. 
C  E.  CowgiUy  H.  B,  8hivdy  and  H.  C.  Pettit,  for  appel- 
lees. 

Berkshire,  J. — This  cause  originated  in  the  Miami  Cir- 
cuit Court,  and  on  the  application  of  the  appellee  Henry  J. 
Dickerman,  who  was  one  of  the  defendants  below,  the  venue 
in  said  cause  was  changed  to  the  Wabash  Circuit  Court. 

The  action  was  bottomed  upon  a  certain  note,  and  a  mort- 
gage given  to  secure  the  same,  executed  by  the  appellees, 
Henry  J.  Dickerman,  Jasper  H.  Dickerman,  and  William 
Dedrick,  to  the  appellee  David  B.  Lower,  who  was  the  sole 
plaintiff  below. 

The  appellant,  and  one  Harrison  Grimes,  who  is  one  of 
the  appellees,  were  made  defendants  to  the  action,  to  answer 
as  alleged  junior  incumbrancers.  Before  the  venue  was 
changed  from  the  Miami  Circuit  Court  the  appellant  filed 
his  separate  answer  to  the  complaint,  and  after  the  Wabash 
Circuit  Court  had  obtained' jurisdiction  of  the  cause  he  filed 
his  separate  cross-complaint. 

After  filing  his  cross-complaint  the  appellant  applied  for 
a  change  of  venue  from  the  county  of  Wabash. 

He  alleged  in  his  affidavit  that  his  interests  were  adverse 
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both  to  the  plaintiff  and  the  principal  defendants  in  the  ac- 
tion, and  that  because  of  local  prejudices  an  odium  attached 

to  his  cause  of  action,  and  likewise  to  his  defence  to  the  com- 
plaint. 

The  court  overruled  the  application,  and  the  appellant  re- 
served a  proper  exception. 

Afterwards  the  cause  was  submitted  to  the  court  for  trial, 
and  thereafter  a  finding  was  returned  by  the  court  in  favor 
of  the  appellee  Lower  as  against  the  appellant  as  to  the  issues 
joined  upon  the  complaint  and  upon  bis  cross-complaint. 

The  appellant  filed  a  motion  for  a  new  trial,  which  the 
court  overruled,  and  he  saved  an  exception,  and  thereafter 
the  court  rendered  judgment  upon  its  finding. 

The  only  error  assigned  is  the  alleged  error  of  the  court 
in  overruling  the  motion  for  a  new  trial,  and  the  only  ques- 
tion presented  to  this  court  for  its  consideration  is  the  rul- 
ing of  the  court  below  in  refusing  to  change  the  venue  in 
said  cause  upon  the  appellant's  application  from  the  county 
of  Wabash. 

In  our  opinion  the  court  did  not  err  in  overruling  the  ap- 
pellant's said  application. 

The  defendants  having  had  the  benefit  of  one  change  of 
venue  as  provided  in  clause  3,  section  412,  R.  S.  1881,  had 
thereby  exhausted  all  benefits  conferred  under  that  clause  of 
the  section.  The  case  of  Peters  v.  Banta^  120  Ind.  416,  is 
decisive  of  the  question.  The  only  difference  between  the 
application  in  that  case  and  the  one  before  us,  is,  there  the 
defendant  making  the  application,  although  she  had  a  cross- 
complaint  on  file,  asked  for  the  change  as  a  defendant,  and  not 
as  a  cross-complainant.  While  in  this  case,  as  we  have  seen, 
the  application  was  made  both  as  a  defendant  and  cross-com- 
plainant. But  in  that  case,  and  in  this,  the  applicant  had  sepa- 
rate answers  on  file,  and  her  separate  cross-complaint  was  be- 
fore the  court. 

In  the  case  before  us  the  subject-niattor  of  the  cross-com- 
plaint was  so  connected  with  the  main  action  and  the  subject- 
matter  of  the  complaint  that  the  one  could  not  be  tried  and 
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disposed  of  separately  and  apart  from  the  other,  therefore  to 
have  granted  the  appellant  the  change  of  venue  asked  for 
must  have  necessarily  carried  the  whole  case  with  it,  and  the 
result  would  have  been  to  confer  upon  the  defendants  two 
chauges  of  venue  irom  the  county. 

The  case  of  Williams  v.  Fleenor,  77  Ind.  36,  is  not  in  point, 
and  in  its  reasoning  supports  the  conclusion  which  we  have 
reached.  % 

There  a  suit  had  been  brought  on  a  county  treasurer's 
bond,  and  some  of  the  sureties  to  the  bond  claimed  that  the 
relation  of  principal  and  surety  existed  between  them  and 
other  sureties  to  the  bond,  and  filed  a  complaint  of  surety- 
ship under  the  statute  to  have  that  question  tried  and  deter- 
mined. 

After  issue  joined  upon  the  complaint  alleging  suretyship, 
upon  application  made,  the  venue  as  to  the  complaint  of 
suretyship,  and  the  issues  thereon  joined,  was  changed  from 
the  county  of  Brown  to  the  county  of  Johnson.  In  that  case 
it  is  said  :  *'  So  that,  while  the  complaint  of  the  alleged  surety 
thus  provided  is  filed  in  the  principal  action,  the  proceedings 
and  the  trial  to  be  had  upon  it  may  constitute  essentially  an 
independent  and  separate  action  ;  and,  whether  conducted 
separately  or  tried  together,  the  issues  in  the  two  actions  are 
distinct,  the  judgments  rendered  are  in  no  way  dependent  the 
one  upon  the  other,  and  the  validity  or  force  of  either  should 
not,  therefore,  be  made  to  depend  on  the  other.  In  the  ab- 
sence of  a  statutory  rule  to  the  contrary,  it  may  be  conceded 
that  a  cross-complaint  or  counter-claim  will  be  taken  out  of 
court  by  a  dismissal  of  the  original  bill.  But  the  pleading 
filed  by  a  surety  is  not  a  cross-complaint.  By  the  law  which 
authorizes  it,  it  is  called  a  complaint,  and  it  does  not  perform 
the  functions,  nor  partake  of  the  nature,  of  a  cross-bill  except 
in  respect  to  the  single  fact  that  it  is  brought  by  a  defend- 
ant to  the  original  complaint.  There  is,  therefore,  as  it  seems 
to  us,  no  legal,  logical,  or  reasonable  ground  for  holding  that 
the  reversal  of  the  judgment  in  the  original  action,  or  the 
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subsequent  dismissal  of  that  action,  had  any  effect  upon  the 
judgment  rendered  upon  the  separate  issue  between  the  de- 
fendants." 

What  would  be  proper  practice  in  an  action  of  foreclosure 
where  a  junior  encumbrancer  makes  no  contest  with  the 
plaintiff,  but  files  his  cross-complaint  against  the  principal 
defendants,  is  a  question  not  before  us  for  decision.  That 
would  be  a  case  more  like  the  case  of  Williams  v.  FleenoTy 
supra. 

The  appellee  Lower  contends  that  there  was  no  available 
error  in  the  ruling  of  the  court,  for  the  reason  that  the  issues 
presented  were  not  triable  by  a  jury,  and,  therefore,  the  ap- 
pellant was  not  injured  because  of  the  ruling  of  the  court 
Upon  that  question  we  at  this  time  express  no  opinion. 

Judgment  affirmed,  with  costs. 

FUed  AprU  9, 1890. 


No.  14,189. 

123    850 

yi_^  The  City  op  Valparaiso  v.  Adams. 

Crnr. — Streeis, — Qrading. — Damages  Ooccuumed  by  FaUvre  to  Exerciae  Bnper 
SkilL — Liability, — In  the  absence  of  some  statute  upon  the  subject,  a  city 
is  not  liable  to  an  individual  citizen  for  damages  caused  by  the  grading 
of  a  street,  nor  for  damages  caused  by  changing  the  grade  of  a  street 
when  once  established.  Where,  however,  the  city  in  grading  the  streets 
and  making  public  improvements  fails  to  exercise  proper  care  and  skill 
in  the  selection  of  a  plan,  and  by  reason  thereof  an  injury  to  the  oirner 
of  private  property  occurs,  which,  by  the  exercise  of  reasonable  skill 
and  care,  could  have  been  avoided,  the  city  is  liable  for  such  injaiy. 

Same. — Change  of  Cfrade. — Action  for  Damages, — Pleading, — OomplainL-^ 
Imuffideney  of  Under  Theory  Adopted. — A  complaint  in  an  action  for 
damages,  on  the  theory  that  damages  have  been  occasioned  to  the 
plaintiff  by  a  change  in  the  established  grade  of  a  street,  is  bad  where 
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it  contains  no  allegation  that  a  grade  had  been  legally  established,  and 
that  a  change  was  made  in  the  grade  without  first  assessing  the  dam- 
ages oocaaioned  thereby. 

From  the  Porter  Circuit  Court. 

71  J.  Metfifield,  for  appellant. 
W,  Johnston,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  to  recover  damages  growing  out  of  the  grad- 
ing of  a  street  in  the  city  of  Valparaiso.  The  complaint 
avers  that  the  appellee  is,  and  has  been  for  the  last  ten  years, 
the  owner  and  in  the  possession  of  a  certain  described  lot  in 
the  city  of  Valparaiso,  of  the  value  of  two  thousand  dollars, 
on  which  tl\,ere  is  situate  a  dwelling-house  of  the  value  of 
fifteen  hundred  dollars;  that  said  lot  is  a  corner  lot,  and 
fiices  to  the  south  and  west,  and  that  the  houses  thereon  are 
situate  on  the  southwest  corner  and  west  and  north  half 
thereof;  that  the  appellant  has  caused  the  street  to  be  ele- 
vated on  the  west  side  of  said  lot  to  the  height  of  ten  feet 
above  the  established  grade,  with  reference  to  which  she  had 
built  her  said  house  and  made  her  imorovements,  and  that 
in  so  elevating  and  grading  said  street  filled  up  and  removed 
the  gutter  and  sewer,  and  so  altered  the  surface  of  the  ground 
as  to  cause  large  and  unusual  quantities  of  surface-water,  in 
times  of  rain,  to  congregate  and  gather  from  a  large  number 
of  other  lots  and  streets  and  flow  upon  the  plaintiff's  prem- 
ises and  into  her  house  aforesaid,  causing  it  at  all  times  to  be 
filled  with  water  and  dirt,  and  kept  damp ;  that  in  grading 
and  filling  said  street  the  appellant  used  all  kinds  of  foul 
and  noxious  material,  such  as  refuse  from  privy- vaults  and 
barnyards,  which,  in  time  of  rain,  washed  into  her  house, 
and  thereby  caused  such  a  stench  in  the  neighborhood 
of  her  house  that  it  rendered  her  premises  uninhabita- 
ble; that  by  reason  thereof  she  has  lost  the  use  of  her  prem- 
ises for  three  years,  which  was  of  the  reasonable  value  of 
fifteen  dollars  per  month. 
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The  appellant  answered  by  a  general  denial. 

Trial  by  jury.     Verdict  and  judgment  for  appellee. 

Assignment  of  errors : 

First  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Second.  That  the  court  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial. 

In  the  absence  of  some  statute  upon  the  subject,  a  city  is 
not  liable  to  an  individual  citizen  for  damages  caused  by  the 
grading  of  a  street,  nor  for  damages  caused  by  changing  the 
grade  of  a  street  when  once  established.  There  is,  however, 
one  exception  to  this  general  rule.  Where  the  city,  in  grad- 
ing streets  and  making  public  improvements,  fails  to  exer- 
cise proper  care  and  skill  in  the  selection  of  a  plan,  and  by 
reason  thereof  an  injuiy  to  the  owner  of  private  property  oc- 
curs, which,  by  the  exercise  of  reasonable  skill  and  care, 
could  have  been  avoided,  the  city  is  liable  for  such  injuiy. 
Oity  of  Indianapolis  v.  Buffer y  30  Ind.  235  ;  GUy  of  Delphi 
V.  Evans,  36  Ind.  90 ;  City  of  Terre  HavJte  v.  Turner ^  36  Ind. 
622  ;  Oity  of  Seymour  v.  Oummins,  119  Ind.  148. 

We  have  had  some  trouble  in  settling  upon  the  theory 
upon  which  the  appellee  bases  her  claim  in  this  action,  but 
it  is  certain  that  it  can  not  be  based  upon,  the  theory  that  it 
falls  within  the  rule  announced  in  the  cases  above  cited,  for 
there  is  a  total  absence  of  any  allegation  in  the  complaint 
that  the  appellant  has  been  either  negligent  or  unskilful. 
The  appellee,  in  her  brief,  treats  it  as  an  action  for  damages 
occasioned  by  a  change  in  the  established  grade  of  the  street 
upon  which  her  property  is  situate,  and  placing  it  upon  that 
theory  the  question  is  as  to  whether  the  complaint  is  suffi- 
cient. 

Section  3073,  R.  S.  1881,  provides  that  "  when  the  city  au- 
thorities have  once  established  the  grade  of  any  street  or  al- 
ley in  the  city,  such  grade  shall  not  be  changed  until  the 
damages  occasioned  by  such  change  shall  have  been  assessed 
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asd  tendered  to  the  parties  injured  or  afiected  by  such 
change,  and  such  damages  shall  be  collected  by  the  city 
from  the  party  or  parties  asking  such  change  of  grade  in  the 
manner  provided  for  the  collection  of  street  improvements/^ 

Under  this  statute  it  has  often  been  held  by  this  court  that 
when  a  city  has  once  established  the  grade  of  a  street  or  alley 
it  can  not  be  changed  until  the  damages  occasioned  thereby 
have  been  assessed  and  tendered.  Oity  of  Logansport  v.  Pol-- 
lard,  50  Ind.  151;  (My  of  Wahaah  v.  AlbeVy  88  Ind.  428; 
(My  of  Kokomo  v.  Mahan^  100  Ind.  242 ;  MaUingly  v.  Oity 
of  Plymouth,  100  Ind.  545. 

But  there  is  no  allegation  in  the  complaint  before  us  that 
there  has  ever  been  any  change  made  in  the  grade  of  the 
street  in  controversy.  Indeed,  there  is  nothing  in  the  com- 
plaint before  us  from  which  it  appears  that  the  appellant 
ever  legally  established  any  grade  on  the  street  in  question^ 
except  as  the  same  may  be  gathered  from  inference. 

In  the  case  of  MaUingly  v.  City  of  Plymouth,  supra,  it  was 
said  by  this  court,  that  "  until  proceedings  are  had  by  the 
common  council  directing  that  the  grade  of  a  certain  street 
or  streets,  or  specified  portions  thereof,  shall  be  established, 
or  that  a  grade  already  established  is  approved  and  adopted 
in  some  authoritative  way  by  the  common  council,  it  can  not  be 
deemed  that  the  'city  authorities  have  once  established'  the 
grade  of  a  street,  and  improvements  are  made  by  lot-owners 
subject  to  the  right  of  the  city  to  establish  or  change  the  grade 
without  the  assessment  or  payment  of  damages." 

To  bring  the  case  before  us  within  the  statute,  it  should 
appear  by  the  complaint  that  the  city  of  Valparaiso  had  le- 
gally established  a  grade  on  the  street  in  question,  and  that 
it  has  since  changed  such  grade  without  first  assessing  and 
tendering  the  damages  occasioned  thereby.  There  is  no  at- 
tempt to  allege  these  facts,  and  for  this  reason  the  complaint 
is  wholly  insufficient  to  recover  damages  under  the  theory 
upon  which  the  suit  was  prosecuted. 
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There  are  other  qaestions  presented  bj  the  record  and  ar- 
gued by  counsel  in  their  briefs,  but  as  they  may  not  arise 
again  we  deem  it  unnecessary  to  decide  them. 

Judgment  reversed. 

Filed  April  10, 1890. 


No.  H068. 

Chandleb  t^.  MoKBisoN^  Admikistbatob. 

Dboedemtb'  Ebtatis. — Advancement  of  Distribuiive  Share,— Indemn^ifing 
Bond. — Action  TJpon, — OomplaiTU. — Sufficiency  (f. — In  an  action  by  the  ad- 
ministrator, the  assignee  of  a  bond  of  indemnity  executed  upon  the  ad- 
vancement of  the  distributive  share  to  one  of  the  heirs  bj  their  attome/t 
it  appeared  from  the  averments  in  the  complaint  that  the  administrator 
in  his  report  informed  the  court  that  there  was  no  indebtedness  exist- 
ing against  his  trust ;  that  the  obligee  named  in  the  bond,  the  attorney 
of  the  heirs  at  law  of  the  decedent,  as  such,  caused  the  administrator 
to  pay  to  the  clerk  of  the  court  certain  moneys  recovered  from  parties 
indebted  to  the  estate ;  that  the  attorney,  acting  for  the  guardian  on 
behalf  of  the  ward,  paid  to  the  guardian  the  money  received  from 
the  clerk  for  distribution,  and  supposed  to  be  the  ward's  distributive 
share,  receipting  therefor  to  the  clerk  and  accepting  the  bond  as  indem- 
nity to  himself  and  the  administrator  in  case  suits  should  be  brought 
by  creditors ;  that  suits  were  brought,  all  former  proceedings  set  aside, 
and  the  attorney  ordered  to  turn  over  all  the  moneys  in  his  hands,  in- 
cluding the  bond,  to  the  administrator;  that  repayment  of  the  money 
paid  to  the  guardian  has  been  demanded  and  refused,  and  that  the  same 
is  necessary  in  order  to  discharge  the  indebtedness  of  the  estate. 

Held,  that  the  complaint  states  a  good  cause  of  action. 

Held,  also,  that  the  bond  is  upon  a  valuable  consideration,  and  is  enforce- 
able. 

Same. — Indemnifying  Bond. — Action  Upon, — Time  of  Bringing. — In  such 
case  an  action  upon  the  bond  is  not  prematurely  brought  if  prosecuted 
after  suit  has  been  begun  against  the  attorney,  and  after  the  proceeds  of 
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the  estate  In  his  hands,  including  the  hond,  are  ordered  to  be  turned 
OTer  to  the  administrator,  and  after  the  money  paid  the  guardian  has 
been  demanded  and  refused. 

From  the  Hancock  Circuit  Court. 

W.  R.  Hough,  for  appellant. 

/•  A.  New  and  A.  M.  New,  for  appellee. 

Brrkshtre,  J. — The  appellee  instituted  this  action  against 
the  appellant  and  one  James  P.  Gral  breath  on  a  certain  writ- 
ing obligatory  executed  by  them  to  one  James  A.  New^  and 
by  him  endorsed  to  the  appellee  in  pursuance  of  an  order 
made  by  the  circuit  court  of  Marion  county. 
The  complaint  is  in  one  paragraph^  and  reads  as  follows : 
"  The  plaintiff^  Frank  W.  Morrison,  as  administrator  of 
the  estate  of  John  C.  Atkinson,  complains  of  the  defendants, 
James  P.  Galbreath  and  Morgan  Chandler,  and  says  that  on 
the  —  day  of  August,  1884,  the  plaintiff  was  by  the  Marion 
Circuit  Court  appointed  administrator  of  said  estate ;  that 
thereafter  he,  as  such,  instituted  a  suit  in  said  court  against 
one  Susan  Dean  and  her  husband  to  recover  moneys  of  said 
estate  alleged  to  be  in  their  hands ;  that  the  result  of  said 
suit  was  such  that  said  defendants  were  required  to  pay 
into  court  for  the  benefit  of  said  estate  the  sum  of  $3,000, 
which  was  accepted  by  said  plaintiff  in  full  of  all  liability 
against  said  defendants ;  that  at  such  time  one  James  A.  New, 
as  the  attorney  of  certain  heirs  at  law  of  said  Atkinson,  caused 
said  administrator  to  pay  into  the  hands  of  the  clerk  of  said 
court  the  said  sum  after  deducting  the  costs  incident  to  said 
proceeding,  and  said  administrator  did,  after  showing  to  the 
court  that  there  existed  as  against  said  estate  no  creditors, 
pay  to  the  clerk  of  said  court  the  sum  of  $2,800 ;  that  the 
said  New  did  thereafter  receive  from  said  clerk  said  sum,  and 
only  as  the  attorney  of  one  Martha  Derry  and  Flora  Fish- 
bum  and  Logan  Galbreath,  being  the  children  of  Galbreath, 
who  was  a  child  and  heir  at  law  of  said  Atkinson  ;  that  at 
the  time  of  the  receipt  of  said  sum  by  said  New  he  had  no 
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actual  knowledge  of  the  existence  of  creditors  of  said  estate; 
that  the  said  New  did  thereafter  pay  to  the  said  defendant 
Gralbreath,  as  guardian  of  the  person  and  estate  of  said  Logan, 
the  sum  of  $625,  in  full  of  his  distributive  share  of  said  es^ 
tate ;  that  at  the  time  of  said  payment  to  said  Oalbreath, 
for  the  purpose  of  indemnifying  said  New,  he  took  the  cer- 
tain bond  herewith  filed,  and  made  a  part  of  this  complaint, 
and  marked  'A,'  and  signed  by  said  Galbreath  and  by  Chan- 
dler as  his  surety,  and  upon  the  execution  thereof  paid  to 
the  said  Galbreath  the  said  sum  of  |626 ;  that  such  proceed- 
ings were  afterwards  had  in  said  matter  as  that  suit  was  in- 
stituted against  said  New  and  others  in  the  Marion  Circuit 
Court,  setting  aside  all  of  said  proceedings,  and  ordering  and 
directing  the  said  New  to  pay  into  the  hands  of  the  clerk  of 
said  court  all  moneys  at  such  time  remaining  in  his  hands  of 
such  receipts ;  also  all  notes  and  collaterals  taken  by  him  in 
evidence  of  said  payment,  and  for  the  protection  of  said  New, 
and  that  the  same  should  be  taken  into  the  hands  of  the  ad- 
ministrator of  said  estate,  including  said  bond  herewith  filed, 
for  the  benefit  of  the  creditors  thereof;  that,  under  and  by 
virtue  of  said  order  of  court,  the  said  New  turned  over  to 
said  plaintiff,  with  other  claims  of  like  character,  the  certain 
writing  obligatory  herewith  filed  ;  that  the  amount  of  money 
for  which  said  bond  was  given,  and  which  the  said  Galbreath 
received,  has  never  been  repaid  the  plaintiff,  although  the 
same  has  been  frequently  demanded  ;  that  the  same  is  just, 
due,  and  wholly  unpaid  ;  that  the  same  is  necessary  in  order 
to  discharge  the  indebtedness  of  said  estate.  Wherefore  the 
plaintiff  demands  judgment  in  the  sum  of  $800,  and  all 
proper  relief*' 

The  bond,  *'  Exhibit  A,'*  reads  as  follows: 

"  Greenfield,  August  18th,  1884. 

*^  We,  the  undersigned,  James  P.  Galbreath,  guardian,  etc., 
and  his  surety,  hereby  bind  ourselves  unto  James  A.  New, 
in  the  sum  of  six  hundred  and  twenty-five  dollars,  for  the 
payment  of  which  we  bind  ourselves  firmly,  etc. 
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^'  Now  the  condition  of  the  above  obligation  is  such  that, 
whereas,  the  said  New  has  received  from  the  clerk  of  the 
court  of  Marion  county,  in  the  State  of  Indiana,  out  of  a 
certain  suit  instituted  by  F.  W.  Morrison,  in  his  trust  ca- 
pi^ity,  against  Susan  Dean  et  al.y  the  sum  of  six  hundred  and 
twenty-five  dollars,  and  is  about  to  pay  the  same  to  said 
Gralbreath,  as  guardian  of  Logan  Gralbreath,  and  whereas, 
further,  certain  of  the  pretended  creditors  of  John  C.  At- 
kinson, deceased,  are  threatening  to  institute  suit  against 
said  New  and  said  Morrison  on  their  bond  and  otherwise  to 
recover  said  funds.  Now  if  the  said  New  shall  pay  said  sum 
to  said  Galbreath  as  guardian,  and  any  suit  shall  be  insti- 
tuted  by  any  pretended  creditor  of  said  estate  against  either 
said  New  or  said  Morrison,  arising  out  of  their  doings  in 
said  estate,  and  their  receipt  and  disbursement  of  said  funds, 
then  this  obligation  shall  protect  them  against  said  litiga- 
tion or  liability  to  said  extent  of  $625,  and  if  said  New  or 
Morrison  shall  not  suffer  any  losses  on  account  of  their  do- 
ings in  said  estate  in  the  disbursement  of  said  funds,  then 
this  bond  shall  be  void. 

'' Witness  our  hands  and  seals  this  August  18th,  1884. 

^^  James  P.  O albbeath. 

"  MOBGAN  ChANDLBB.'' 

To  the  said  complaint  the  appellant  addressed  a  demurrer, 
assigning  as  his  cause  of  demurrer  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  court  overruled  the  said  demurrer,  and  the  appellant 
reserved  the  proper  exceptions,  and  refusing  to  plead  further 
judgment  was  rendered  against  him  for  want  of  an  answer. 
Thereupon  the  appellant  filed  an  appeal  bond  and  prayed  an 
appeal  to  this  Court,  which  was  granted. 

There  is  but  one  error  assigned,  viz.,  the  overruling  of 
the  demurrer  to  the  complaint. 

Two  objections  are  urged  against  the  complaint:  1st.  That 
the  allegations  therein  contained,  when  taken  together  with 
Vol.  123.— 17 
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the  recitals  in  the  bond^  disclose  an  illegal  transaction  which 
renders  the  obligation  void.  2d.  That  the  averments  in  the 
complaint  do  not  show  that  the  conditions  of  the  bond  have 
been  broken. 

That  the  complaint  is  not  a  model  pleading  we  must  ad- 
mit ;  but  it  does  appear,  from  the  averments  therein  con- 
tained, that  the  appellee  made  his  report  to  the  court,  in 
which  he  informed  the  court  that  there  was  no  indebtedness 
against  his  trust ;  that  James  A.  New,  the  obligee  named  in 
the  bond,  was  the  attorney  for  the  heirs  at  law  of  the  de- 
cedent, and  as  such  caused  the  appellee  to  pay  over  to  the 
clerk  of  the  Marion  Circuit  Court  t(2,800  of  the  money  re- 
covered from  the  Deans ;  that  the  said  New,  as  the  attorney 
for  the  said  guardian,  on  behalf  of  his  said  ward,  received 
from  the  said  clerk,  and  receipted  to  him  therefor,  the  amount 
named  in  the  bond,  and  paid  the  same  over  to  the  said 
guardian  as  the  distributive  share  supposed  to  be  due  the  said 
ward,  and  accepted  the  bond  as  an  indemnity  to  himself  and 
the  appellee ;  that  afterwards  such  other  proceedings  were 
had  in  said  court  that  all  former  proceedings  relating  to  said 
matter  were  set  aside,  and  the  said  New  was  ordered  to  tarn 
over  all  of  said  moneys  in  his  hands,  and  all  notes  and  col- 
laterals growing  out  of  said  transaction,  including  said  bond, 
to  the  appellee. 

Taking  these  averments  altogether,  we  are  forced  to  the 
conclusion  that  the  appellee  paid  the  said  sum  of  money  to 
the  said  clerk,  pursuant  to  the  order  of  the  court,  for  dis- 
tribution, as  provided  in  section  2380,  B.  S.  1881 ;  the  re- 
citals in  the  bond  strengthen  us  in  this  conclusion. 

The  bond  is  not  only  executed  as  an  indemnity  to  New, 
but  equally  so  to  the  appellee,  and  is  made  to  cover  any  lia- 
bility growing  out  of  the  disbursement  of  the  sum  of  money 
paid  to  the  said  guardian. 

New  could  not  have  compelled  the  payment  of  the  money 
to  the  clerk,  as  alleged^  except  through  an  order  of  the  court, 
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and  the  court  would  have  been  unauthorized  to  make  an  or- 
der for  a  distribution  of  the  money  among  the  heirs^  except  it 
had  first  been  informed  in  some  legal  way  that  the  money 
would  not  be  required  for  the  payment  of  debts. 

The  complaint  was  not  sufficiently  specific ;  but  the  rem- 
edy for  that  infirmity  was  not  by  demurrer,  but  by  motion. 

But  independent  of  the  statute  to  which  we  have  referred^ 
we  discover  no  good  reason  for  excusing  the  appellant  from 
liability  upon  the  bond. 

It  rests  upon  a  valuable  consideration ;  there  is  nothing 
in  the  record  to  indicate  that  the  transaction  was  tainted 
with  bad  faith,  or  that  it  was  illegal,  and  we  can  not  so  pre- 
sume. 

The  estate  belonged  to  the  heirs  at  law  of  the  decedent, 
subject  to  the  rights  of  creditors,  and  if  (as  is  averred  the 
parties  supposed)  there  were  no  creditors,  and  the  adminis- 
trator, clerk  of  the  court,  or  New,  the  attorney,  was  willing 
to  pay  over  the  money  in  advance  of  the  time  at  which  dis- 
tribution could  be  made  after  final  settlement,  upon  the  ex- 
cution  of  a  bond  of  indemnity,  and  assume  the  responsibil- 
ity which  all  parties  knew  would  arise  in  case  creditors  of 
the  estate  appeared,  and  afterwards  the  money  was  paid  and 
the  obligation  sued  on  executed,  we  can  imagine  no  legal  or 
moral  reason  why  the  obligors  on  the  bond  should  not  be 
held  to  their  obligation  ;  and  it  would  certainly  be  contrary 
to  all  principles  of  justice  to  hold  that  they  were  not.  Wheeler 
V.  Hawkins,  116  Ind.  515,  is  in  point,  and  supports  our  con- 
clusion.    See,  also,  the  authorities  cited  in  that  case. 

It  is  not  our  opinion  that  the  action  was  brought  prema- 
turely. The  complaint  shows,  as  already  stated,  that  suit 
had  been  brought  against  New  and  others,  and  that  New  had 
been  ordered  by  the  court  to  turn  over  to  the  appellee  the 
proceeds  of  the  estate  in  his  hands,  including  the  bond  here 
sued  upon,  and  that  afterwards  repayment  of  the  money  paid 
to  the  said  guardian  had  been  demanded  and  refused. 
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The  court  did  uot  err  in  overruling  the  demurrer  to  the 
complaint. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  7, 1890 ;  petition  for  a  rehearing  oYerraled  April  10, 1890. 


No.  14,066. 

Habvey  et  al.  V.  The  State,  ex  bel.  Rogers,  Admin- 
istrator. 

Adminibtratos. — Oonvemon, — FrauduhiU  Oonvejfanoe. — Setiing  Adde,—kn 
administrator  de  honU  non,  who  obtains  a  judgment  against  his  prede- 
cessor for  the  conversion  hj  the  former  of  the  assets  of  the  estate,  msj, 
without  proceeding  to  collect  the  judgment  from  the  sureties,  maintain 
an  action  to  set  aside  a  conveyance  which  the  defaulting  administrator 
has  fraudulentlj  made  of  land  purchased  with  the  trust  funds. 

From  the  Cass  Circuit  Court. 

2).  P.  BaldtDiUf  D.  B.  MoOonnell  and  8.  F.  JfcCbnnrf/,for 
appellants. 

D.  D.  DyhemaUj  W.  T.  WiUon  and  O.  C,  Taber,  for  appellee. 

Mitchell,  C.  J. — This  was  a  suit  by  Rogers,  adminis- 
trator de  bonis  non  of  the  estate  of  Michael  Carney,  deceased, 
against  James  Harvey  and  others,  to  set  aside  certain  con- 
veyances of  real  estate  alleged  to  have  been  fraudulently 
made  by  James  Duffy,  the  predecessor  of  the  plaintiff,  for 
the  purpose  of  defeating  the  collection  of  a  judgment  which 
had  been  theretofore  recovered  by  the  latter  against  Dufi^ 
and  the  sureties  on  his  bond. 

It  is  averred  that  James  Du£fy,  while  acting  as  adminis- 
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trator  of  the  estate  of  Carney,  received  funds  belonging  to 
the  estate  to  the  amount  of  $3,000,  that  he  invested  the 
money  so  received  in  certain  real  estate,  taking  the  title  in 
his  own  name,  and  that  he  afterwards,  for  the  fraudulent 
purpose  of  defrauding  his  creditors,  conveyed  the  land  to 
his  son  Edward  Dufiy,  who  paid  no  consideration,  and  had 
knowledge,  etc. 

It  is  averred  that  Edward  Dufiy  afterwards,  in  like  man- 
ner,  and  for  a  like  purpose,  conveyed  the  land  to  the  appel- 
lant Harvey,  a  volunteer,  who  paid  no  consideration. 

The  complaint  contains  all  the  essential  allegations  in  re- 
spect to  the  insolvency  of  James  Dufiy. 

There  was  a  judgment  setting  aside  the  conveyance,  sub- 
ject, however,  to  a  lien  in  favor  of  Harvey,  the  appellant, 
for  $874.64,  that  amount  having  been,  as  the  court  found, 
paid  by  him  for  the  purpose  of  discharging  valid  encum- 
brances upon  the  land. 

It  is  insisted  that  since  it  does  not  appear  but  that  the 
judgment  against  the  defaulting  administrator  and  his  sure- 
ties might  have  been  collected  from  the  latter  by  means  of 
an  ordinary  execution,  no  cause  is  shown  for  proceeding  to 
set  aside  the  conveyance  in  question,  and  hence  that  the  com- 
plaint did  not  state  facts  sufiScient  to  show  a  right  of  action. 
This  precise  question  was  presented  and  decided  adversely 
to  the  contention  of  the  appellant  in  Dyffy  v.  States  ex  rd.j  115 
Ind.  351.  It  was  there  held  that  an  administrator  de  bonis 
fion,  who  had  obtained  a  judgment  against  his  predecessor 
and  his  sureties  for  the  conversion  by  the  former  of  the  as- 
sets of  the  estate,  might,  without  proceeding  to  collect  the 
judgment  from  the  sureties,  maintain  an  action  to  set  aside 
a  conveyance  which  the  defaulting  administrator  had  fraud- 
ulently made  of  land  purchased  with  the  trust  funds. 

The  reasons  which  support  the  decision  are  amplified  in 
the  opinion,  and  it  is  not  necessary  that  the  subject  should 
be  considered  further.  Speiglemyer  v.  Crawford,  6  Paige,  254. 

The  bill  of  exceptions  containing  the  special  stenographer's 
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loDg-band  manuscript  report  of  the  evidence  seems  to  be 
properly  incorporated  in  a  bill  of  exceptions^  and  ia  there- 
fore in  the  record.  Wagoner  v.  Wikon,  108  Ind.  210.  It 
should  be  observed  that  some  statements  contained  in  Lyon 
V.  Dams,  111  Ind.  384,  relating  to  the  authentication  of  bills 
of  exceptions,  are  too  broad.  The  opinion  in  that  respect 
was  properly  modified  in  the  later  case  of  MoOarmick,  etc, 
Co.  V.  Oray,  114  Ind.  340. 

An  examination  of  the  evidence  leads  to  the  conclusion 
that  the  finding  of  the  court  was  fully  justified. 

The  appellant  is  protected  for  all  that  he  paid  out  in  dis- 
charge of  encumbrances  upon  the  land.  This  is  the  utmost 
that  he  was  entitled  to.  Smith  v.  8dz^  114  Ind.  229.  There 
was  no  error. 

The  judgment  is  affirmed,  with  costs. 

FUed  AprU  10, 1890. 


No.  13,407. 

Howe  et  al.  v.  Fleming  et  al. 

Res  Adjudicata. — Matters  Determined  on  Former  Appeale. — Matten  dete^ 
mined  on  former  appeals  are  re»  adjudicata.  The  jadgroent  is  conclosiTe 
upon  the  question  throughout  all  subsequent  stages  of  the  case. 

Evidence. — Lost  Publie  Record. —  When  Contents  May  he  Shown  by  BbtcI.— 
To  entitle  a  party  to  give  parol  evidence  of  the  contents  of  a  paper  al- 
leged to  be  lost,  he  must  show  that  a  diligent  and  careful  search  wss 
made  at  the  proper  place  and  by  the  proper  persons,  and  that  it  could 
not  be  found.  Where  a  paper  which  the  law  requires  to  be  filed  and 
kept  by  a  public  officer  as  part  of  the  records  or  papers  of  his  office,  is 
alleged  to  be  lost,  the  court  has  a  right  to  require  before  receiving  parol 
evidence  of  its  contents  that  careful  and  diligent  search  was  made  in 
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the  office,  and  bj  one  so  fully  acquainted  with  the  office,  records  and 
papers  as  to  make  it  probable  that  il  the  paper  was  in  the  office  he 
would  find  it. 

From  the  Monroe  Circuit  Court. 

W.  P.  Rogers,  J.  E.  Henley  and  /.  H.  Louden,  for  appel- 
lants. 

/.  R.  East,  W.  H.  East  and  8.  E.  Carmiehad,  for  ap- 
pellees. 

EixiOTT,  J. — This  case  has  been  in  this  court  twice  be- 
fore. Neming  v.  Hight,  96  Ind.  78 ;  Fleming  v.  Eight,  101 
Ind.  466.  The  questions  there  settled  can  not  be  again  con- 
sidered. Under  the  long  established  and  familiar  rule,  the 
matters  determined  on  the  former  appeals  are  res  adjudicata. 
There  is  not  simply  a  decision  to  be  regarded  as  a  precedent, 
but  a  judgment  conclusive  upon  the  questions  throughout 
all  subsequent  stages  of  the  case. 

To  entitle  a  party  to  give  parol  evidence  of  the  contents 
of  a  paper  alleged  to  be  lost,  it  is  incumbent  upon  him  to 
show  that  a  diligent  and  careful  search  was  made  at  the 
proper  places  and  by  the  proper  persons,  and  that  it  could  not 
be  found.  It  is  not  enough  to  give  some  evidence  of  its  loss, 
bat  he  must  give  such  evidence  as  will  satisfy  the  court  that 
the  proper  foundation  for  the  admission  of  secondary  evi- 
dence has  been  laid.  Where  a  paper  which  the  law  requires 
to  be  filed  and  kept  by  a  public  officer  as  part  of  the  records 
or  papers  of  his  office,  is  alleged  to  be  lost,  the  court  has  a 
right  to  require,  before  receiving  parol  evidence  of  its  con- 
tents, that  careful  and  diligent  search  was  made  in  the  office, 
and  by  one  so  fully  acquainted  with  the  office,  records  and 
papers,  as  to  make  it  probable  that  if  the  paper  was  in  the 
office  he  would  find  it.  We  do  not  think  the  trial  court 
abased  its  discretion  in  this  instance  in  rejecting  parol  evi- 
dence of  the  contents  of  the  petition  filed  by  the  appellants. 

The  court  did  not  err  in  instructing  the  jury  that  there 
was  no  evidence  which  would  entitle  the  appellants  to  re- 
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cover.  There  was  no  evidence  of  a  petition,  and  without 
this  evidence  there  was  no  jurisdiction.  We  do  not  place 
our  decision  upon  the  question  of  the  sufficiency  of  a  peti- 
tion which  it  was  attempted  to  prove  by  parol,  but  upon  the 
ground  that  there  was  an  entire  failure  of  proof  as  to  a 
jurisdictional  fact.  We  do  not  enter  upon  the  general  sub- 
ject as  to  what  questions  may  be  made  on  appeal  in  highway 
oases,  for  we  are  bound  by  the  decisions  in  the  former  ap- 
peals in  this  case,  and  under  these  decisions  the  trial  court 
ruled  correctly  in  instructing  the  jury.  In  thus  yielding  to 
the  former  decisions  we  do  not  approve  them  as  precedents, 
nor  do  we  disapprove  them,  we  simply  yield  to  them  as 
former  judgments,  and  decline  to  enter  upon  a  discussion 
of  the  general  question. 

Judgment  affirmed. 

FUed  AprU  10, 1890. 


No.  14,166. 

]^  ^1  Fbeeman  v.  Sandebson. 

SiiAKDBB. — Pleading. — Several  SeU  of  Slanderous  Words  Spoken, — Qmplaild 
Alleging, — Demurrer  to  Whole  OompkanL — Where  the  demurrer  is  to  the 
whole  complaint  in  an  action  for  slander,  if  one  set  of  slanderous 
words,  there  being  several  sets  alleged  to  have  been  spoken,  are  prop- 
erly pleaded  so  as  to  constitute  a  cause  of  action,  the  demurrer  to  the 
complaint  is  properly  overruled. 

Same. — Actionable  Words. — Need  not  he  Specific, — Indueement. — Innuendo,— 
Where  slanderous  words  are  used,  which,  by  proper  inducement  and 
innuendo,  may  be  shown  to  have  been  used  with  the  intent  to  charge,  and 
were  understood  by  the  persons  who  heard  them  to  charge,  a  female 
with  fornication,  incest,  adultery  or  whoredom,  they  are  actionable  the 
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same  as  if  the  person  speaking  the  words  had  charged  such  female  in 
specific  words  with  being  guilty  of  fornication  or  adultery. 

Same. —  UndentandAng  of  WordA  Spoken, — StaJUvMnt  of  by  Witnesaet, — In  an 
action  for  slander  it  is  not  error  to  allow  the  witnesses  to  state  their  un- 
derstanding of  the  words  proved  to  have  been  spoken  by  the  defendant. 

Saiu. —  Word»  Spoken  at  Other  Times  and  Ptaoes. — Malice, — In  such  action  it 
is  competent  to  prove  the  speaking  of  slanderous  words  at  other  times 
and  places  than  alleged  in  the  complaint,  as  tending  to  show  malice 
and  ill-will. 

From  the  Owen  Circuit  Court. 

2>.  E.  Beem  and  W,  Hiokam,  for  appellant. 

W.  E.  DiUemore  and  N.  W.  Williams,  for  appellee. 

OiiDSy  J. — This  was  an  action  by  the  appellee  against  the 
appellant  for  slander.  Issues  were  joined  and  a  trial  had^ 
resulting  in  a  verdict  and  judgment  for  appellee. 

The  errors  assigned  are :  The  overruling  of  the  demurrer 
to  the  complaint,  overruling  the  motion  for  a  new  trial,  and 
overruling  the  motion  in  arrest  of  judgment. 

There  were  several  sets  of  words  alleged  in  the  complaint 
to  have  been  spoken  by  the  defendant  of  and  concerning  the 
plaintiff  in  the  presence  and  hearing  of  divers  persons. 

The  complaint  showed  by  inducement  and  innuendo  that 
the  words  were  spoken  of  and  concerning  the  plaintiff,  and 
that  they  were  meant,  and  were  understood  to  mean,  that  the 
plaintiff,  an  unmarried  woman,  had  been  guilty  of  fornication. 

The  demurrer  was  to  the  whole  complaint,  and  if  one  set 
of  words  are  properly  pleaded  so  to  constitute  a  cause  of  ac- 
tion the  demurrer  to  the  complaint  was  properly  overruled. 
The  complaint  alleged  that  "  the  defendant  maliciously,  in- 
tending to  rain  the  plaintiff's  good  name  and  reputation 
among  her  neighbors,  and  bring  her  into  public  infamy,  dis- 
grace and  scandal,  spoke  of  and  concerning  the  plaintiff  the 
following  false,  defamatory  and  slanderous  words  to  and  in 
the  presence  of  King  Townsend  and  others,  that  is  to  say 
that  I  (meaning  defendant)  caught  you  (John  Freeman  mean- 
ing) and  her  (plaintiff  meaning)  in  the  kitchen  at  it ;  and  I 
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(dcfeDdaDt  meaning)  caught  you,  John  Freeman^  on  her 
(plaintiff  meaning)  in  the  kitchen,  thereby  meaning  and 
charging  that  said  plaintiff  had  carnal  intercourse  with  said 
John  Freeman  in  the  kitchen^  defendant's  kitchen,  thereby 
charging,  and  intending  to  charge,  and  that  it  should  be  un- 
derstood by  those  who  heard  the  words,  and  it  was  so  under- 
stood by  those  who  were  present  and  heard  the  said  words, 
that  said  plaintiff  was  guilty  of  the  crime  of  fornication." 

Another  set  of  words  is  charged  as  follows :  ''And  you, 
John  (meaning  John  Freeman),  met  her  (plaintiff  meaning) 
at  the  old  house,  and  you  (John  meaning),  knew  she  (plain- 
tiff meaning)  is  nothing  but  a  whoreing  slut,  thereby  mean* 
ing  that  said  John  and  said  plaintiff  had  carnal  intercoarse 
at  the  old  house,  said  old  house  being  on  John's  farm,  and 
thereby  meaning  that  said  plaintiff  was  a  person  of  unchaste 
character  and  was  guilty  of  the  crime  of  fornication ;  and  in 
the  same  conversation  the  said  defendant  uttered  and  pub- 
lished the  following  false,  defamatory  and  slanderous  words, 
to  wit,  that  is  to  say,  that  she  (plaintiff  meaning)  had  been 
guilty  of  the  same  with  David  Wagoner,  thereby  meaning 
that  said  plaintiff  had  had  carnal  intercourse  with  said  Wag- 
oner, and  that  said  plaintiff  was  a  woman  of  unchaste  char^ 
acter,  and  that  she  was  guilty  of  the  crime  of  fornication ; 
and  said  plaintiff  says  that  said  words  were  used  in  a  slan- 
derous sense  by  Victoria  Freeman  ;  that  she  thereby  meant 
and  was  understood  by  those  who  heard  her  to  mean  that 
the  plaintiff  was  guilty  of  the  act  of  having  sexual  inter- 
course, and  meant  to  charge,  and  was  so  understood  by  those 
who  heard  her,  that  the  plaintiff  was  guilty  of  fornication." 
It  is  further  alleged  in  the  complaint  that  various  other  sets 
of  words  of  like  character  were  spoken  of  and  concerning 
the  plaintiff  by  defendant. 

The  complaint  is  clearly  sufBcient,  and  the  demurrer  was 
properly  overruled.     Branstetter  v.  Dorrough,  81  Ind.  527. 

When  slanderous  words  are  used,  which,  by  proper  induce- 
ment and  innuendo,  may  be  shown  to  have  been  used  with 
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the  intent  to  charge,  and  were  understood  by  the  persons 
who  heard  them  to  charge,  a  female  with  incest,  fornication, 
adnltery,  or  whoredom,  they  are  actionable  the  same  as  if 
the  person  speaking  the  words  had  charged  such  female,  in 
specific  words,  with  being  guilty  of  fornication  or  adultery. 

The  first  cause  for  a  new  trial  is  that  the  court  erred  in  al- 
lowing the  witnesses  to  state  their  understanding  of  the 
words  proved  to  have  been  spoken  by  the  defendant.  This 
was  not  error.  Prouer  v.  Callis,  117  Ind.  106 ;  Burton  v. 
Beasley,  88  Ind.  401. 

It  is  alleged,  as  a  cause  for  a  new  trial,  that  the  appellee  was 
allowed  to  prove  other  slanderous  words  spoken  by  the  ap- 
pellant of  and  conoerning  the  defendant,  not  alleged  in  the 
complaint.  It  is  competent  to  prove  the  speaking  of  slan- 
derous words  at  other  times  and  places  than  alleged  in  the 
complaint,  as  tending  to  show  malice  and  ill-will.  Casey  v. 
HiUgan,  118  Ind.  590. 

It  is  also  urged  that  the  verdict  is  not  supported  by  the 
evidence ;  that  the  evidence  does  not  prove  the  speaking  of 
the  words  alleged  in  the  complaint  to  have  been  spoken  by 
defendant.  We  have  read  the  evidence,  and  think  it  is  suf- 
ficient to  support  the  verdict.  There  is  evidence  to  estab- 
lish the  speaking  of  some  of  the  sets  of  words  alleged  in  the 
exact  language  as  charged  in  the  complaint,  and  the  evidence 
clearly  shows  the  words  spoken  were  intended  to  charge,  and 
were  understood  as  charging,  the  plaintifi^with  having  sexual 
intercourse  with  John  Freeman. 

Objections  are  made  to  some  of  the  instructions  given  by 
the  court  to  the  jury.  We  have  examined  the  instructions, 
and  do  not  deem  them  erroneous.  If  more  specific  instructions 
were  desired,  it  was  the  duty  of  counsel  to  have  requested  the 
giving  of  such  instructions  as  he  wished  to  have  given. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  April  10, 1890. 


268  SUPREME  COURT  OF  INDIANA, 


Scott  et  oL  V,  Goldinghorst. 


123  968 

144  iQg 

123  868  No.  14,093. 

148  375 

1123   2681  SOOTT  ET  AL.  V.  GOLDINGHORST. 

Mechanic's  Likn. —  On  Married  Woman*8  Separate  EdaU. —  Pleading,— 
Hiuband  Made  Party, — Demurrer, — The  rule  that  a  complaint  must  state 
facts  sufficient  to  constitute  a  cause  of  action  against  all  who  are  made 
defendants,  does  not  apply  to  one  who  is  made  a  party  to  a  foreclosure 
or  other  suit  of  an  equitable  character,  or  in  the  nature  of  a  proceeding 
in  rem  to  answer  to  his  supposed  or  possible,  but  unknown  or  undefined 
interest  in  the  property  to  be  affected  by  the  litigation.  Hence,  in  an 
action  to  foreclose  a  mechanic's  lien  against  a  married  woman's  separate 
estate,  the  husband  being  made  a  party  to  answer  to  any  interest  he 
may  haye  in  the  land,  it  is  not  error  to  overrule  the  husband's  separate 
demurrer  to  the  complaint. 

Same. —  Uncompleted  BuUding, — TAenfar  Work  upon, — Laborers  and  mate- 
rial men  who  are  employed  to  do  work  or  furnish  material,  with  the 
purpose  of  the  employer,  then  formed,  to  continue  the  work  to  the  com- 
pletion of  a  building  for  which  the  foundation  is  thus  being  prepared, 
are  entitled  to  acquire  a  lien  under  the  statute.  If  the  work  be  done  or 
materials  furnished  for  the  use  or  purpose  designated  in  the  statute,  the 
right  to  acquire  a  lien  is  complete,  and  the  right  to  a  lien  will  not  be 
defeated  because  the  owner  may  for  any  reason  fail  to  complete  the  work. 

Same. — NoUee, — Land  Inelnded, — The  notice  to  acquire  a  mechanic's  lien 
does  not,  by  including  more  land  than  is  necessary  to  discharge  the  lien, 
render  the  lien  invalid,  nor  does  it  render  it  necessarily  indefinite. 

Same. — Beleaee  cf  Lien. — Recovery  of  Perwnal  Judgment, — TaacaiUm  <^  Cbste.— 
Where,  in  an  action  to  enforce  and  foreclose  a  mechanic's  lien  upon  real 
estate,  the  property  is  rdeased  from  the  lien,  which  is  valid,  by  the  ex- 
ecution of  an  undertaking  pursuant  to  the  statute,  and  a  personal  judg- 
ment is  recovered  for  less  than  fifty  dollars,  the  original  demand  being 
for  less  than  that  amount,  the  defendant  is  not  entitled  to  have  the  costs 
taxed  against  the  plaintiffs,  such  action  not  being  within  the  provisions 
of  section  591,  R.  8. 1881,  regulating  the  subject  of  costs  in  certain  ac- 
tions for  money  demands  on  contracts. 

Same. — Notice  Oreaiing  Lien, — ExhibiL — The  original,  or  the  copy  of  a 
notice  creating  the  lien,  must  be  exhibited  with  or  made  part  of  the 
complaint. 

From  the  Fulton  Circuit  Court. 

8.  Keith,  for  appellants. 

if.  8.  Easick  and  0.  F.  Montgomery ,  for  appellee. 
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Mitchell^  C.  J. — This  is  an  appeal  from  a  judgment  ren- 
dered by  the  Fulton  Circuit  Court  in  favor  of  John  Gold- 
inghorst  against  Mary  R.  and  Emmett  H.  Scott. 

The  plaintiff  alleged  in  his  complaint  that  Mary  B.  Scott 
was  the  owner  of  certain  specifically  described  real  estate  in 
Fulton  county,  and  that  she  was  indebted  to  him  in  a  speci- 
fied sum  for  work  and  labor  done  at  her  special  instance  and 
request,  in  building  a  brick  foundation  for  a  large  barn  on 
the  real  estate  described.  It  is  alleged  that  due  notice  of 
the  intention  of  the  plaintiff  to  hold  a  lien  on  the  building 
and  real  estate  had  been  given,  and  that  Emmett  H.  Scott  is 
the  husband  of  the  defendant  Mary  R.,  and  that  he  is  made 
a  party  to  answer  concerning  his  interest. 

The  court  committed  no  error  in  overruling  the  separate 
demurrer  of  the  defendant  Emmett  H.  Scott  to  the  com- 
plaint.  The  action  was  essentially  a  proceeding  to  foreclose 
a  statutory  lien  which  the  plaintiff  was  asserting  against  the 
separate  real  estate  of  a  married  woman.  The  husband  was 
made  a  party  to  answer  to  any  interest  he  had  or  claimed  in 
the  land,  and  for  the  purpose  of  cutting  off  any  right  or 
equity  of  redemption  which  might  be  claimed  by  him. 

It  b  true,  as  a  general  rule,  that  a  complaint  must  state 
fiusts  sufficient  to  constitute  a  cause  of  action  against  all  who 
are  made  defendants.  This  rule,  however,  does  not  apply  to 
one  who  is  made  a  party  to  a  foreclosure  or  other  suit  of  an 
equitable  character,  or  in  the  nature  of  a  proceeding  in  rem, 
to  answer  to  his  supposed  or  possible,  but  unknown  or  un- 
defined interest  in  the  property  to  be  affected  by  the  liti- 
gation. 

It  is  urged,  moreover,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  for  the  fore- 
closure of  a  mechanic's  lien,  because  it  appears  that  the  work 
for  which  the  lien  is  claimed  was  done  upon  the  foundation 
of  a  bam,  and  it  nowhere  appears  that  the  barn  was  ever 
constructed  or  completed,  or  that  the  purpose  to  erect  it  was 
not  abandoned. 
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It  is  said,  in  effect,  that  the  statute  authorizes  a  lien  to  be 
taken  on  the  building,  and  the  interest  of  the  owner  in  the 
lot  or  land  upon  which  it  stands,  and  that  a  foundation  with- 
out any  structure  erected  upon  it  does  not  constitute  a  build- 
ing within  the  meaning  of  the  statute,  and  that  the  right  to 
a  lien  does  not  attach  until  a  building  has  been  constructed. 

We  are  not  impressed  with  this  view  of  the  subject.  Me- 
chanics, and  all  persons  performing  labor  or  furnishing 
materials  for  the  construction  or  repair  of  any  building,  are 
entitled  to  hold  a  lien  upon  the  building  and  upon  the  lot 
or  land  upon  which  it  stands,  by  giving  notice  of  their  in- 
tention to  do  so,  within  sixty  days  from  the  time  the  build- 
ing is  completed. 

It  does  not  appear  upon  the  complaint  whether  the  bam 
was  completed  or  not,  but  if  it  were  conceded  that  it  was 
not,  it  would  not  follow  that  the  laborers  and  material  men, 
who  built  the  foundation,  would  be  thereby  deprived  of  the 
right  to  acquire  a  statutory  lien  for  their  labor  and  material. 

Excavating  earth,  and  constructing  a  suitable  foundation, 
and  work  of  a  similar  description,  are  readily  recognized  as 
the  commencement  of  a  building.  Laborers  and  material 
men,  who  are  employed  to  do  work,  or  furnish  material, 
with  the  purpose  of  the  employer,  then  formed,  to  continue 
the  work  to  the  completion  of  a  building  for  which  the 
foundation  is  thus  being  prepared,  are  entitled  to  acquire  a 
lien  under  the  statute.    Phillips  Mech.  Liens,  section  154. 

If  the  work  be  done  or  materials  furuished  for  the  use  or 
purpose  designated  in  the  statute,  the  right  to  acquire  a  lien 
is  complete,  and  the  law  is  not  so  unjust  as  to  defeat  the 
right  to  the  lien,  because  the  owner  may  for  any  reason  fail 
to  complete  the  work.  Neihon  v.  Iowa,  etc.,  R.  JB.  Cb.,  51 
Iowa,  184  (33  Am.  Rep.  124). 

It  is  contended  that  the  notice  is  insufficient  because  the 
land  upon  which  the  foundation  for  the  barn  is  alleged  to 
have  been  erected,  is  described  as  a  certain  tract  containing 
one  hundred  and  sixty  acres.     The  contention  is,  that  the 
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mechanic  could  not  acquire  a  lien  on  the  entire  tract,  and 
that  because  he  did  not  confine  it  to  some  designated  quan- 
tity^ less  than  the  whole,  the  notice  was  invalid.  This  view 
is  not  sustained.  The  notice  may  include  more  land  than 
ought  to  be  sold,  but  it  does  not  render  the  lien  invalid  if 
more  is  included  than  is  necessary  to  discharge  the  lien,  nor 
does  it  render  it  necessarily  indefinite.  White  v.  Stanton, 
111  Ind.  540;  Phillips  Mech.  Liens,  section  388. 

After  the  court  overruled  the  demurrer  to  the  complaint  the 
defendants  executed  a  written  undertaking,  pursuant  to  the 
provisions  of  Elliott's  Supp.,  section  1698,  thereby  procuring 
the  property  to  be  released  from  the  lien  created  by  law.  There 
was  a  personal  judgment  in  favor  of  the  plaintifi*  below,  for 
$34.87.  It  is  insisted  that,  for  the  reasons  already  referred 
to,  the  lien  never  became  effective ;  that  the  suit  was  therefore 
merely  upon  a  money  demand  on  a  contract,  and  that 
as  the  original  demand,  as  well  as  the  amount  recovered,  was 
less  than  fifty  dollars,  the  costs  should  have  been  taxed 
against  the  plaintiff  below.  As  we  have  already  seen,  the 
plaintiff  acquired  a  valid  lien,  and  although  he  only  recov- 
ered a  personal  judgment  because  of  the  filing  of  the  under- 
taking provided  for,  he  was  nevertheless  entitled  to  recover 
his  costs.  The  essential  nature  and  character  of  the  suit, 
when  it  was  instituted,  was  an  action  to  enforce  and  fore- 
close a  lien  upon  real  estate,  and  was  not  merely  to  recover 
money  due  on  a  contract,  and  the  nature  of  the  action  was 
not  changed  by  anything  that  occurred  during  its  progress. 
Such  actions  do  not  come  within  the  provisions  of  section 
591,  R,  S.  1881,  which  regulate  the  subject  of  costs  in  cer- 
tain actions  for  money  demands  on  contracts.  Actions  to 
enforce  mechanic's  liens  upon  real  estate,  and  for  the  sale  of 
the  land,  although  somewhat  anomalous  in  character,  have 
always  been  instituted  by  a  bill  in  equity  in  this  State,  and 
are,  therefore,  and  from  their  essential  nature,  to  be  regarded 
as  equitable  actions.     Close  v. Hunt,  8  Blackf.  254  ;   Wilier 
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V.  BergenthaJj  50  Wis.  474 ;  Pom.  Eq.  Jur.,  eections  171, 
1269. 

The  notice  creating  the  lien,  like  a  mortgage,  is  regarded 
as  the  foundation  of  the  action,  and  it  is  required  that  the 
original,  or  a  copy  thereof,  be  exhibited  with,  or  made  a  part 
of,  the  complaint.  Wcisson  v.  Beauchamp,  11  Ind.  18 ;  Me- 
Carty  v.  Bumety  84  Ind.  23. 

There  is  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  9, 1890. 


No.  14,137. 

Harbis  et  al.  V.  The  State,  ex  rel.  Wright,  Drain- 
age Commissioner. 

Dbainag^ — Ex'C(mmiuioner,  —  B(md. — Adion  Upon, — Or^iU, —  An  ex- 
drainage  commissioner,  in  an  action  upon  his  bond  by  his  sucoessor 
in  office  for  conversion  of  assessments  collected  for  the  construction  of 
a  ditch,  is  entitled  to  a  credit  for  all  moneys  paid  or  expended  for  work 
done  under  the  contract,  and  for  the  costs  and  expenses  of  the  action. 

Practiob. — Overrviing  Demurrer. — Where  it  does  not  appear  that  a  de- 
murrer was  filed  no  error  can  be  predicated  upon  an  entiy  in  the  record 
reciting  that  a  demurrer  to  a  pleading  submitted  to  the  court  was  oyer- 
ruled. 

Pleading. — Gomplaint.  —  Sufficiency  of  to  Bar  Another  Action. —  Swp/remt 
Court. — Where  there  is  enough  in  a  complaint  to  bar  another  action  it 
is  sufficient  as  against  an  attack  made  upon  it,  for  the  first  time,  in  the 
Supreme  Court. 

From  the  Madison  Ciixsuit  Court. 
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W.  8,  Diven,  G.  L.  Henry  and  H.  C.  RyaUy  for  appellants. 
W.  R.  Pierse  and  C.  B.  Oerard^  for  appellee. 

Berkshire,  J. — This  was  an  action  brought  upon  the 
bond  of  the  appellant,  Thomas  P.  Harris,  ex-drainage  com- 
missioner of  Madison  county,  Indiana,  which  bond  was  ex- 
ecuted pursuant  to  the  provisions  of  the  act  of  April  8th, 
1881.    Section  4273,  R.  S.  1881. 

The  confused  condition  in  which  we  find  the  record  indi- 
cates great  want  of  care  on  the  part  of  counsel  as  to  the 
order-book  entries  containing  the  minutes  of  the  proceed- 
ings as  the  cause  progressed. 

The  action  was  originally  brought  in  the  name  of  the  State, 
on  the  relation  of  Amy  Berry. 

Afterwards  a  demurrer  was  filed  to  the  complaint  and  to 
the  several  paragraphs,  which  demurrers  the  court  sustained, 
and  immediately  following  the  ruling  of  the  court  sustaining 
the  demurrers,  the  record  shows  that  the  relatrix  filed  an 
*  amended  complaint,  which  is  set  out,  and  which  drops  the 
name  of  the  relatrix  and  employs  the  name  of  William  T. 
Wright  as  relator. 

Afterwards,  and  until  the  16th  day  of  March,  1887,  the 
cause  proceeded  in  the  name  of  one  Addison  D.  Williams, 
drainage  commissioner.  By  what  authority  he  figured  in 
the  capacity  of  relator  we  do  not  know.  The  record  fails  to 
inform  us.  It  may  be  that  when  the  amended  complaint  was 
filed  his  name  appeared  therein  as  the  relator,  but  this 
is  only  a  surmise ;  the  record  shows  to  the  contrary. 

On  the  16th  day  of  March,  1887,  as  the  record  shows, 
the  said  Addison  D.  Williams  appeared  in  court  and  asked 
that  his  name  be  withdrawn  as  relator,  and  the  court 
granted  his  request,  and  substituted  William  T.  Wright  as 
the  relator.  The  same  entry  contains  the  following  recital : 
"And  the  demurrer  to  the  complaint  heretofore  filed  being 
submitted  to  the  court,  is  overruled,  to  which  ruling  of  the 
Vol.  123.— 18 
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court  the  defendant  at  the  time  excepted/'  Thereupon  the 
appellants  filed  their  answer  in  two  paragraphs — ^a  general 
denial  and  a  plea  of  payment. 

To  the  second  paragraph  of  answer  the  appellee  filed  a 
reply  in  one  paragraph^  which  was  the  general  denial. 

The  cause  was  afterwards  submitted  to  the  court,  and  a 
finding  returned  for  the  relator  in  the  sum  of  (270,  and  over 
a  motion  for  a  new  trial  judgment  was  rendered  for  the  said 
sum  of  $270. 

To  the  overruling  of  the  motion  for  a  new  trial  the  appel- 
lants reserved  proper  exceptions. 

Several  errors  are  assigned,  the  three  first  of  which  relate 
to  the  overruling  of  the  demurrers  to  the  complaint.  The 
fourth  alleges  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial.  The  fifth  and  sixth  are  objections  made  to 
the  complaint  in  this  court  for  the  firat  time. 

When  the  amended  complaint  was  filed  it  stood  inde- 
pendent of  all  antecedent  proceedings,  and  all  demurrers  filed 
to  the  original  complaint,  and  if  the  appellants  desired  to 
test  its  sufficiency  as  against  a  demurrer  it  became  and  was 
necessary  for  them  to  file  a  demurrer  thereto. 

There  is  no  demurrer  to  the  amended  complaint  set  out  in 
the  record,  nor  do  we  find  any  order-book  entry  informing 
us  that  a  demurrer  was  filed.  We  must  presume,  therefore, 
that  no  demurrer  was  filed,  and  must  treat  that  part  of  the 
entry  of  March  15th,  1887,  which  we  have  quoted  as  a  mere 
recital,  to  which  we  can  give  no  importance.  From  what  we 
have  said  our  conclusion  is  that  the  question  as  to  the  suf- 
ficiency of  the  complaint  as  against  a  demurrer  is  not  be- 
fore us. 

We  are  of  the  opinion  that  there  is  at  least  enough  in  the 
complaint  to  bar  another  action,  and,  therefore,  in  view  of  the 
many  decisions  of  this  court  it  is  sufficient  as  against  an  at- 
tack upon  it  made  for  the  first  time  in  this  court. 

This  leaves  but  the  one  alleged  error  yet  to  be  disposed 
of — ^the  overruling  of  the  motion  for  a  new  trial. 
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The  amended  complaint  is  in  but  one  paragraph.  The 
only  breach  of  the  said  bond  which  we  find  in  the  amended 
complaint  is,  that  the  principal  therein,  the  said  appellant, 
Thomas  "P.  Harris,  collected  the  assessments  made  to  con- 
struct the  ditch,  and  converted  the  same  to  his  own  use.  If 
he  collected  and  retained  in  his  hands  any  amount  of  said 
assessments  when  this  action  was  commenced,  for  that  sum 
he  and  his  sureties  are  liable ;  but  if  he  had  before  the  com- 
mencement of  the  action  paid  out  all  the  money  by  him  re- 
ceived, then  there  was  no  liability,  and  the  judgment  should 
be  reversed. 

If  the  judgment  is  excessive,  but  there  is  some  amount  in 
the  hands  of  the  said  principal  in  said  bond,  then  there 
should  be  a  remittitur  entered  for  the  excess,  and  the  judg- 
ment affirmed  if  the  remittitur  is  entered. 

It  is  conceded  by  the  appellants  that  Harris  collected 
$3,719.55.  In  his  answers  to  the  interrogatories  propounded 
to  him  in  June,  1886,  he  states  that  there  was  due  Hollaran 
1267.21 ;  $3,500,  the  contract  price,  less  $267.21,  shows  the 
amount  paid  to  Hollaran  to  be  $3,232.79.  He  paid  to  Wy- 
nant,  another  contractor,  as  he  states  in  his  answer  to  inter- 
rogatories, $155.  We  can  imagine  no  good  reason  why,  as 
against  his  successor  in  office  who  is  the  relator,  he  should 
not  have  credit  therefor.  It  is  conceded  that  he  paid  costs 
and  expenses,  $176 ;  total  credits,  $3,563.79  ;  deduct  credits 
from  charges  and  the  balance  is  $155.76. 

Counsel  for  appellants  claim  that  there  was  but  $267.21 
due  Hollaran  before  the  $200  cash,  shown  to  be  in  the  hands 
of  Harris,  was  paid,  and  that  after  the  payment  of  the  $200 
cash  but  $67.21  was  still  due,  and  that  there  was  also  a  mis- 
take in  the  report  of  Harris  against  himself  of  $100.  It  is 
evident  that  the  $200  cash  when  paid  left  $267.21  still  due, 
and  that  before  that  payment  there  was  $467.21  due,  while 
the  reports,  as  they  appear  on  pages  79  and  80  of  the  tran- 
script, are  not  clear  in  statement,  a  close  study  of  the  lan- 
guage used  can  lead  to  no  other  conclusion,  and  then  long 
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after,  when  Harris  comes  to  answer  the  interrogatories,  he 
concedes  that  there  is  still  due  Hollaran  1267.21. 

In  reading  over  the  reports  it  is  very  difficult  to  ascertain 
whether  or  not  there  was  any  such  mistake  contained  therein 
as  the  $100  mistake  claimed  by  the  appellants.  Indeed,  it 
is  almost,  if  not  quite,  impossible  to  ascertain  the  items  on 
account  of  which  credits  are  claimed  in  the  reports.  But 
the  appellants  concede  that  Harris  collected  f  3,719.55,  which 
is  $40.42  more  than  his  reports  show,  and  that  much  more 
than  is  shown  by  his  answers  to  interrogatories;  we,  there- 
fore, charge  him  with  the  amount  conceded. 

There  is  no  controversy  in  the  evidence  as  to  the  sum  of 
$155  paid  to  Wynant  on  work  done  under  the  contract  with 
him,  and  it  is  conceded  that  Harris  paid  the  sum  of  f  176, 
costs  and  expenses.  Therefore,  in  reaching  the  conclusion 
to  which  we  have  arrived,  it  is  not  one  depending  upon  the 
weight  of  the  evidence,  but  upon  facts  established  by  un- 
contradicted evidence  and  facts  conceded.  Whether  or  not 
the  appellant  would  be  entitled  to  a  credit  as  against  Hol- 
laran in  a  proper  action  by  him  or  on  his  relation,  which- 
ever might  be  proper,  on  account  of  the  payment  made  to 
Wynant,  we  are  not  called  upon  to  decide.  All  we  do  de- 
cide is,  that  in  an  action  by  Harris'  successor  in  office  for  a 
conversion  of  the  assessments  collected,  he  is  entitled  to  the 
credit. 

If  the  appellee  will  remit,  in  this  court,  within  thirty  days, 
all  of  his  said  judgment,  except  the  said  sum  of  $155.76,  the 
judgment  is  affirmed,  at  the  relator's  costs ;  but  if  such  re- 
mittitur is  not  entered  within  the  time  named,  then  the  said 
judgment  is  in  all  things  reversed,  at  the  relator's  costs. 

FUed  AprU  11, 1890. 
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HoncK  V.  Graham  et  al. 

Pbomissobt  N(nm.'-Swrety,''IAdlnlity  of.- -May  be  Fixed  by  Agi'eeimmL^A. 
party  signing  a  note  as  surety  may,  at  the  time  of  sach  signing,  fix  his 
liability  as  between  him  and  the  other  parties  whose  names  precede  his, 
by  agreement,  written  or  parol,  express  or  implied,  without  oonsnlta- 
tion  With  the  other  sureties  whose  names  appear  on  the  note. 

Sams. — SuUfor  (hnlribuiion, — Anmoer  Alleging  Non- Liability, — Suffieieney  of. 
— Demurrer. — An  answer  to  a  suit  instituted  by  a  surety  on  a  note  to 
oompel  contribution  from  the  defendant,  is  good  which  avers  that  the 
defendant,  at  the  time  he  signed  the  note,  did  so  with  the  express 
understanding  and  agreement,  both  with  the  principals  in  the  note  and 
the  payee,  that  he  was  to  be  liable  only  as  a  surety  for  the  plainti£f. 
Thb  being  true,  as  admitted  by  the  demurrer  filed  to  the  answer  the  de- 
fendant was  not  a  co-surety  with  the  plaintiff,  and  was  not  liable  to  oon- 
tribntion. 

Same. — Evidence, — Liabittty  of  I\niy, — Chnvenatione  Relating  to. — Admisei- 
bUity  of. — Bet  Oeeta. — CouTersations  between  the  defendant  and  the 
principals  in  the  note  and  the  payee,  pending  the  negotiations  which 
resulted  in  the  signing  of  the  note  paid  by  the  plaintiff,  relating  to  the 
character  of  the  liability  which  the  defendant  would  assume  in  signing, 
and  also  what  was  said  at  the  time  the  defendant  signed  the  note,  were 
admissible  in  evidence,  though  had  in  the  absence  of  the  plaintiff.  They 
were  part  of  the  res  getUE,  and  tended  to  show  the  character  in  which  the 
defendant  signed  the  note,  and  his  relation  to  the  other  parties  to  tke 
paper. 

From  the  Sullivan  Circuit  Court. 

J.  T.  Haysy  H.  J.  Hays,  C.  E.  Barrett,  W.  0.  Barrett  and 
J.  A.  Moore,  for  appellant. 

/.  S.  Bays,  J,  T.  Beasley  and  A.  B.  Williams,  for  appellees. 

Coffey,  J. — ^This  case  is  here  for  the  second  time,  Houek 
V.  Oraham,  106  Ind.  195. 

Upon  a  return  of  the  cause  to  the  lower  court  the  ap- 
pellee Shields  filed  a  separate  answer,  in  which  he  averred 
that  prior  to  signing  his  name  on  the  back  of  the  note  now 
in  controversy  he  was  surety  on  a  note  payable  to  the  Snili- 
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van  County  Bank,  for  Hostetter  and  Williams,  for  the  sum 
of  five  hundred  dollars ;  that  when  said  note  became  due  he 
notified  said  bank  to  proceed  to  collect  the  same,  and  that 
he  would  no  longer  stand  as  surety  for  the  said  Hostetter  and 
Williams ;  that  thereupon  a  new  note  for  five  hundred  dol- 
lars was  made  out  by  said  bank  and  delivered  to  the  said 
Hostetter  and  Williams,  to  procure  sureties  thereon,  they 
being  unable  to  pay  said  other  note  in  money ;  that  said  Hos- 
tetter and  Williams,  and  said  bank  asked  appellee  to  sign 
said  new  note  as  surety  for  said  Williams  and  Hostetter,  when 
they  then  and  there  ofiered  to  indemnify  him ;  that  he  re- 
fused to  sign  the  same,  and  notified  said  bank  that  it  could 
collect  said  original  note  from  said  Hostetter  and  Williams, 
who  at  that  time  had  a  stock  of  merchandise  and  solvent  out- 
standing notes  and  accounts,  free  from  incumbrance,  of  the 
value  of  ten  thousand  dollars ;  that  said  note  could  have 
been  readily  collected  of  said  Hostetter  and  Williams  had 
the  same  been  pressed  when  he  notified  said  bank  to  sue  on 
the  same,  and  when  he  declined  to  sign  said  new  note  as 

surety;  that  thereafter,  to  wit:  on  the  — day  of ,  1883, 

the  said  Hostetter  and  Williams  and  said  bank  presented  the 
note  now  in  controversy  to  this  appellee,  with  the  names  of 
the  said  Hostetter  and  Williams,  the  appellant  Peter  Houck, 
and  Sanford  Graham,  signed  on  the  face  thereof  as  makers, 
and  the  name  of  Ephraim  Beasley  endorsed  on  the  back 
thereof,  and  asked  this  appellee  to  sign  said  note  on  the  back 
thereof,  as  endorser ;  that  this  appellee  still  declined  and 
refused  to  sign  said  note,  unless  upon  the  express  condition 
that  he  was  to  become  liable  on  said  note  only  after  the  said 
parties,  who  had  signed  the  same  on  the  face  thereof,  were 
exhausted ;  that  he  was  assured  by  said  bank  and  said  Hos- 
tetter and  Williams  that  if  he  would  sign  said  note  on  the 
back,  as  requested,  it  was  only  on  the  condition  that  he  should 
be  liable  on  said  note  after  the  parties  above  mentioned  were 
exhausted ;  that  upon  the  condition  above  named,  and  being 
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assured  that  he  would  only  be  liable  after  the  other  parties 
were  exhausted^  and  after  ascertaining  that  appellant  was  in 
good  financial  qondition,  he  sigued  said  note  on  the  back 
thereof^  as  endorser  for  the  parties  who  had  signed  the  same  on 
the  face  thereof, with  the  express  understanding  and  agreement 
with  the  said  bank  and  the  said  Hostetter  and  Williams  that 
he  would  be  liable  on  said  note  only  as  endorser  for  said  above- 
mentioned  parties,  and  after  they  were  all  exhausted  ;  that 
when  the  appellant  signed  said  note  he  delivered  the  same 
back  to  Hostetter  and  Williams,  the  principals  in  said  note, 
and  made  them  his  agents  to  procure  such  other  names  on 
said  note,  and  on  such  conditions  as  they  should  see  proper, 
or  deem  expedient. 

The  court  overruled  a  demurrer  to  this  answer,  and  the 
appellant  excepted. 

Upon  issues  formed  the  cause  was  tried  by  a  jury,  who  re- 
turned a  special  verdict.  The  court  overruled  a  motion  by 
appellant  for  a  new  trial,  and,  also,  a  motion  for  judgment 
in  his  favor  on  the  special  verdict.  The  court  sustained  a 
motion  by  appellee  for  judgment  in  his  favor  on  the  special 
verdict,  and  rendered  judgment  against  the  appellant  for 
costs. 

The  errors  assigned  call  in  question  the  correctness  of  the 
above  rulings  of  the  circuit  court. 

The  special  verdict  follows,  and  sustains  the  answer  above 
set  out  in  every  particular. 

The  questions  arising  on  the  demurrer  to  this  answer,  and 
the  questions  arising  on  the  motions  for  judgment  on  the 
verdict  may,  therefore,  be  properly  considered  together;  for 
if  the  answer  is  sufficient  to  bar  a  recovery  on  the  complaint 
the  court  did  not  err  in  overruling  the  motion  by  the  appel- 
lant for  judgment  in  his  favor  on  the  special  verdict,  nor  did 
the  court  err  in  sustaining  the  motion  of  the  appellee. 

The  complaint  is  drawn  upon  the  theory  that  the  appel- 
lant and  the  appellee  Shields  were  co-sureties  on  the  note 
paid  by  the  appellant  to  the  Sullivan  bank. 
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It  is  too  well  settled  to  admit  of  controversy^  that  a  partj 
signing  a  note  as  surety,  niti7>  At  the  time  of  such  signing, 
fix  his  liability  as  between  him  and  the  other  parties  whose 
names  precede  his,  by  agreement,  written  or  parol,  express 
or  implied,  without  consultation  with  the  other  sureties  whose 
names  appear  on  the  note.  Baldwin  v*.  Fleming y  90  Ind.  177, 
and  authorities  there  cited ;  Houek  v.  Cfraham,  supra. 

Under  this  rule  the  appellee  Shields  had  the  power  when 
he  signed  the  note  in  suit  to  fix  his  relation  to  such  paper 
as  a  surety  for  the  appellant.  This  the  answer  before  us  avers 
he  did  by  an  express  agreement  both  with  the  principals  in 
the  note  and  the  payee.  This  being  true,  he  was  not  a  co- 
surety with  the  appellant,  and  is  not  liable  to  contribution. 
The  answer  averred  a  good  defence  to  the  cause  of  action  set 
up  in  the  complaint,  and  the  court  did  not  err  in  overruling 
a  demurrer  thereto ;  nor  did  the  court  err  in  overruling  the 
motion  of  the  appellant  for  judgment  in  his  favor  on  the 
special  verdict ;  nor  in  sustaining  the  motion  of  the  appellee 
for  judgment  in  his  favor  on  said  verdict. 

The  court  permitted  witnesses  to  testify  to  conversations 
between  the  appellee  Shields  and  the  officers  of  the  bank 
and  Hostetter  and  Williams,  and  the  attorney  of  the  appellee 
pending  the  negotiations  which  resulted  in  the  signing  of  the 
note  paid  by  the  appellant,  relating  to  the  character  of  the 
liability  which  appellee  would  assume  in  signing,  and,  also, 
what  was  said  at  the  time  the  appellee  signed  the  note.  The 
appellant  was  not  present  at  these  conversations. 

There  was  no  error  in  the  admission  of  this  testimony.  It 
was  part  of  the  res  gestoBy  and  tended  to  show  the  character 
in  which  the  appellee  signed  the  note,  and  his  relation  to  the 
other  parties  to  the  paper. 

As  we  have  said,  the  appellee,  at  the  time  he  signed  the 
note,  had  the  right  to  fix  his  relations  with  reference  to  the 
other  parties  whose  names  preceded  his,  and  what  was  said 
and  done  in  the  negotiations  which  led  up  to  his  signing,  and 
what  was  said  at  the  time  he  signed,  was  the  only  means  by 
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which  it  could  be  determined  as  to  whether  he  signed  it  as  a 
co-surety  with  the  appellant,  or  in  some  other  capacity. 

There  is  no  error  in  the  record. 

Judgment  a£Brmed« 

Filed  AprU  12, 1890. 
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Flbahdio.— D^fSnifo  ThMry. — MudBroeeed  UponL—Demurrtr. — When  it  ap- 
pears by  the  prajeri  and  whole  tenor  of  a  pleading,  that  it  was  founded 
on  a  definite  theory,  and  it  is  insufficient  on  that  theory,  it  will  be  held 
bad  on  demurrer,  though  the  facts  averred  may  be  sufficient  on  a  differ- 
ent theory.  Isolated  and  detached  allegations  in  a  pleading  which  are 
not  essential  to  support  its  main  theory  are  to  be  disregarded. 

Sajce.— IVoimftory  Notes, — Qift  Inter  Vwob. — Anmoer  AlUging* — hmiffieimcy 
€f, — ^eeesnty  of  Delivery, — HuAcaid  and  Wife, — Deoeden^s  Estate, — In  a 
suit  by  an  administrator  on  certain  promissory  notes  and  to  foreclose  the 
mortgage  securing  the  same,  an  answer  which  alleges  that  the  mort- 
gagee had  died  leaving  an  e8t.ate,  real  and  personal,  worth  less  than  $500; 
that  the  widow  had  paid  the  funeral  expenses,  and  the  expenses  of  the 
last  sickness ;  that  just  before  his  death  the  decedent,  not  being  indebted 
to  any  one,  gave  the  notes  in  suit  to  his  wife  for  her  support,  and  that 
the  defendant  had  paid  the  notes  sued  upon,  in  good  faith,  to  the  widow, 
she  surrendering  the  same  to  the  defendant  and  executing  a  release  of 
the  mortgage,  is  bad,  because  the  answer,  construed  as  a  whole,  pro- 
ceeds on  the  theory  that  the  husband,  in  his  lifetime,  passed  the  owners 
ship  of  the  notes  and  mortgage  to  his  wife,  by  a  gift  inter  vivos,  and  no 
delivery  of  the  notes  by  the  husband  to  the  wife  is  shown  in  the  plead- 
ing. 

Bams. — Jh-omissory  Notes, —  Valid  Qift  Inter  Vwos. — Answer, — Muti  Show  De- 
Usery, — Endorsement  not  Neeessary, — An  answer  averring  a  gift  inter  vtww, 
of  certain  promissory  notes,  must  show  that  there  was  a  delivery,  or  sur- 
render, of  the  possession  of  the  notes  by  the  donor  to  the  donee,  other- 
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wise  there  would  not  be  a  Talid  gift  It  is  not  necessary  to  a  valid  gilt 
of  a  promissorj  note  that  it  be  endorsed,  but  the  possession  must  be 
parted  with. 

JuBY. — Admory  Answers  </. — Bow  Court  May  TreaL— Motion  to  Strike  Out 
— Where  the  court  announces  that  it  will  take  the  advice  of  a  jury  as  to 
certain  facts  involved  in  the  issues,  and  a  jury  is  empanelled  and  re- 
turns answers  to  certain  interrogatories  propounded  by  the  court,  such 
answers  are  merely  advisory,  and  the  court  may  regard  or  reject  them 
at  its  pleasure.  There  is  no  available  error  in  overruling  a  motion  to 
strike  out  the  answers  of  the  jury  to  such  questions. 

Special  Finding.— iSeyuese  by  One  JFhrty  For.—B^wnl  to  Qvoe.—Oppotmg 
Party  Can  Not  Complain* — Where  one  of  the  parties  to  an  action  requests 
the  court  to  make  a  special  finding,  the  opposing  party  can  not  predi- 
cate error  upon  the  refusal  of  the  court  to  do  so. 

From  the  Lagrange  Circuit  Court. 

J.  JS.  Wade  and  C.  Holden,  for  appellant. 
0.  X.  BaUou  and  i2.  P.  Barr,  for  appellee. 

Bebkshibe,  J. — This  is  an  action  upon  two  promissory 
notes  and  to  foreclose  a  mortgage.  The  complaint^  in  sub- 
stance^ is  that  on  the  28th  day  of  June,  1858,  one  William 
Donot  executed  to  the  decedent,  Joseph  Donot^  the  mort- 
gage sued  upon,  to  secure  the  payment  of  a  number  of  prom- 
issory notes  executed  by  the  said  William  to  the  said  Joseph, 
and  among  others  the  two  notes  in  suit ;  that  on  the  1st  day 
of  October,  1880,  the  said  Joseph  died,  still  being  the  holder 
and  owner  of  said  notes  and  mortgage ;  that  on  the  12th 
day  of  March,  1867,  the  said  William  sold  and  conveyed  the 
real  estate  to  the  appellee,  who,  as  a  part  of  the  purchase- 
money,  assumed  and  agreed  to  pay  the  said  notes ;  that  after 
the  death  of  the  said  Joseph  the  appellee  wrongfully  ob- 
tained possession  of  the  said  notes  and  mortgage,  and  muti- 
lated the  same  by  tearing  off  the  name  of  the  payor ;  that 
said  notes  are  still  due  to  the  estate  of  the  decedent,  and 
wholly  unpaid. 

Afler  filing  a  demurrer  to  the  complaint,  which  was  over- 
ruled, the  appellee  filed  an  answer  in  three  paragraphs.  The 
first  paragraph  Js  a  general  denial,  the  second  a  plea  of  pay- 
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ment,  and  the  third  may  be  termed  a  special  plea  of  pay- 
ment. It  is,  in  substance^  as  follows :  That  on  the  Ist  day 
of  October^  1880^  the  said  Joseph  Donot^  the  payee  of  said 
notes  and  mortgage,  died,  leaving  a  widow,  Maria  Donot, 
mud  aevenil  children ;  that  at  the  time  of  his  death,  he  left 
property,  real  and  personal,  worth  less  than  f  500,  the  amount 
allowed  by  law  to  his  widow ;  that  she  paid  his  funeral  ex- 
penses and  the  expense  of  his  last  sickness;  that  just  before 
his  death,  the  said  decedent  not  being  indebted  to  any  one, 
gave  the  notes  in  suit  to  his  said  wife  for  her  support ;  that 
after  the  death  of  the  said  Joseph,  and  when  the  first  one  of 
said  notes  became  due,  the  said  widow  having  them  and  the 
said  mortgage  in  her  possession,  asked  the  appellee  to  pay 
both  of  said  notes,  and  he,  acting  in  good  faith,  and  believ- 
ing that  she  was  the  owner  of  the  same,  and  entitled  to  re- 
ceive payment,  paid  the  amount  due  thereon  to  the  said 
widow,  and  she  surrendered  the  same  to  the  appellee,  and 
she  at  the  same  time  executed  a  release  of  said  mortgage. 

To  the  third  paragraph  of  answer  the  appellant  filed  a  de- 
murrer, which  was  overruled  by  the  court,  and  he  saved  an 
exception. 

The  appellant  filed  a  reply  in  two  paragraphs,  the  first  be- 
ing the  general  denial.  To  the  second  paragraph  the  appel- 
lee filed  a  demurrer,  which  the  court  sustained,  and  the  ap- 
pellant then  filed  a  third  paragraph  of  reply,  to  which  the 
appellee  filed  a  demurrer,  which  was  by  the  court  overruled, 
but  in  view  of  the  conclusion  to  which  we  have  arrived  as 
to  the  sufficiency  of  the  answer  we  need  not  notice  further 
the  paragraphs  of  reply. 

The  court  then  announced  on  its  own  motion  that  it  would 
take  the  advice  of  a  jury  as  to  certain  facts  involved  in  the 
issues,  and  would  therefore  require  that  the  jury  to  be  em- 
panelled answer  the  following  interrogatories : 

First,  Whether  a  gift  of  the  notes  sued  on  was  made  by 
the  decedent  in  his  lifetime  to  his  wife  Maria  Donot  ? 
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Seoond.  If  so,  whether  the  decedent  was  at  the  time  a 
person  of  sound  mind  ? 

Third.  What  was  the  valne  of  the  decedent's  estate  at  the 
time  of  his  death?  The  amount  of  his  indebtedness?  And 
how  much,  if  any,  of  said  indebtedness  did  his  widow  after- 
wards pay  ? 

At  this  point  the  appelleee  requested  the  court  in  writing 
to  make  a  special  finding,  after  which  a  jury  was  empanelled 
to  answer  the  said  interrogatories,  and  returned  answers  as 
follows : 

**  We,  the  jury,  find  that  the  notes  sued  upon  were  given 
by  the  decedent,  Joseph  Donot,  to  his  wife. 

''  We  further  find  that  at  the  time  it  is  claimed  by  the  de- 
fendant that  said  notes  were  given  to  the  wife  of  the  de- 
cedent, Joseph  Donot,  he  was  of  sound  mind,  and  was  com- 
petent to  do  business. 

^'  We  further  find  that  said  Joseph  Donot  died  seized  of 
property  amounting  in  value  to  the  sum  of  seventy  dollars. 

''  We  further  find  that  the  funeral  expenses  and  debts  of 
the  estate  of  said  Joseph  Donot  amounted  to  thirty-six  dol- 
lars, and  that  said  funeral  expenses  and  debts  were  after- 
wards paid  by  Lewis  Airgood,  and  before  the  appellant  was 
appointed  administrator." 

The  appellant  then  moved  the  court  to  set  aside  the  an- 
swers of  the  jury,  which  motion  was  overruled  by  the  court, 
and  he  saved  an  exception,  and  the  court  then  made  a  gen- 
eral finding  for  the  appellee,  and  rendered  judgment  in  ac- 
cordance with  its  general  finding. 

Some  eighteen  or  twenty  days  afi«r  the  judgment  had  been 
rendered,  but  during  the  same  term  of  court,  the  appellant 
moved  the  court  for  a  new  trial,  which  motion  was  overruled, 
and  he  reserved  an  exception. 

Several  errors  are  assigned  in  this  court,  but  all  of  them 
relate  to  questions  which  can  only  be  presented  to  this  court 
by  motions  filed  in  the  court  below  for  a  new  trial,  except 
the  first  and  last — that  the  court  erred  in  overruling  the  de- 
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marrer  to  the  third  paragraph  of  answer ;   that  the  court 
erred  in  overruling  the  motion  for  a  new  trial* 

There  are  a  number  of  reasons  assigned  in  the  motion  for 
a  new  trial,  two  of  which  are  not  properly  reasons  for  a  new 
trial,  but  should  have  been  assigned  as  error  in  this  court; 
these  are  the  first  and  second. 

We  need  not  set  out  the  several  reasons  for  a  new  trial 
that  are  properly  assigned,  but  will  notice  the  questions  pre- 
sented so  far  as  we  deem  it  necessary  so  to  do  in  their  proper 
order. 

In  our  opinion  the  third  paragraph  of  the  answer  is  bad. 
An  answer,  like  a  complaint,  must  proceed  upon  some  single 
definite  theory,  which  must  be  determined  from  the  general 
character  and  scope  of  the  pleading.  First  Nat'l  Bank,  etc, 
V.  Root,  107  Ind.  224. 

When  it  appears  by  the  prayer  and  whole  tenor  of  a  plead- 
ing that  it  was  formed  on  a  definite  theory,  and  it  is  insuf- 
ficient on  that  theory,  it  will  be  held  bad  on  demurrer, ' 
though  the  facts   averred  may  be  sufficient  on  a  different 
theory.     Cottrell  v.  JStna  L.  Ins.  Co.,  97  Ind.  311. 

Isolated  and  detached  allegations  in  a  pleading  which  are 
not  essential  to  support  its  main  theory  should  be  disre- 
garded.    Cottrell  V.  ^na  L.  Ins.  Co.,  supra. 

''  The  object  of  pleading  is  to  present,  in  a  distinct  and 
definite  form,  questions  of  fact  for  trial,  and  this  object  can 
not  be  accomplished  unless  parties  are  required  to  state  pos- 
itively the  facts  upon  which  they  rely,  and  in  accordance  with 
a  distinct,  definite  and  controlling  theory.  If  ambiguous 
pleadings  are  tolerated,  no  issue  can  be  framed  which  will 
present  in  an  intelligible  form  questions  for  trial,  and  per- 
plexity and  confusion  will  necessarily  result.^'  Western  Union 
Tel.  Co.  V.  Reed,  96  Ind.  195.  And  further  on  in  the  opin- 
ion it  is  said  :  '^  Of  course,  causes  of  action  may  be  stated  in 
different  paragraphs,  but  in  such  cases  each  paragraph  must 
be  complete  in  itself."  See  Peters  v.  Outkrie,  119  Ind.  44; 
Wagner  v.  Winter,  122  Ind.  57. 
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It  is  true,  as  we  have  seen,  that  the  said  third  paragraph 
of  answer  alleges  that  when  the  decedent  died  his  estate  was 
not  worth  $600,  the  amount  allowed  to  the  widow,  and  that 
she  had  paid  his  funeral  expenses  and  the  expenses  of  his 
last  sickness. 

Had  these  facts  been  pleaded  in  an  answer,  the  scope  and 
theory  of  which  would  have  been  that  the  estate  of  the  de- 
cedent being  worth  less  than  $600,  and  the  widow  having 
(laid  all  claims  to  which  the  estate  would  be  subject  in  her 
hands,  she  was  entitled  to  the  whole  estate,  and,  therefore, 
entitled  to  the  said  promissory  notes,  and  to  receive  payment 
thereof,  we  would  have  a  different  question  before  us.  But 
we  must  regard  the  theory  of  the  answer  to  be,  that  the 
notes  belonged  to  the  widow  because  of  the  fact  that  her 
husband  had  in  his  lifetime  passed  the  ownership  thereof  to 
her  by  a  gift  inter  vivos. 

The  facts  relating  to  the  gift  seem  to  us  to  be  the  over- 
shadowing facts  pleaded  in  the  answer,  and  what  is  alleged 
with  reference  to  the  amount  and  value  of  the  estate,  etc., 
we  regard  as  isolated  and  detached  allegations,  which  are 
not  essential  to  the  scope  and  theory  of  the  answer. 

We  do  not  think  that  this  paragraph  of  answer  alleges 
such  facts  as  constitute  a  gift  inter  vivos. 

The  facts  alleged  do  not  show  a  delivery  of  the  notes  by 
the  decedent,  the  donor,  to  his  wife,  the  donee. 

So  far  as  we  can  ascertain  from  the  answer  there  was  no 
delivery  or  surrender  of  the  possession  of  the  notes  by  the 
donor  to  the  donee.  All  that  is  alleged  may  be  true,  and  the 
testator  have  continued  in  possession  of  the  notes,  and  to  ex- 
ercise dominion  over  them  to  the  day  of  his  death.  This 
being  true,  there  was  no  valid  gift.  See  Smith  v  Doraey,  38 
Ind.  461,  and  Smith  v.  Fergibson,  90  Ind.  229,  and  authori- 
ties cited. 

We  do  not  think,  as  is  contended  by  the  appellant,  that  it 
is  necessary  to  a  valid  gift  of  a  promissory  note  that  it  be 
endorsed ;  there  may  be  a  valid  assignment  or  transfer  of  a 
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chose  in  action  without  endorsement.  This  is  familiar  law^ 
and  does  not  require  a  citation  of  authorities. 

There  was  no  available  error  in  the  overruling  of  the  mo- 
tion of  the  appellant  to  strike  out  the  answers  of  the  jury 
to  the  questions  submitted  to  them.  These  answers  were 
advisory  merely^  and  the  court  might  regard  or  reject  them 
at  its  pleasure. 

The  general  finding  of  the  court  covered  the  whole  ground, 
and  was  the  finding  alone  upon  which  the  judgment  of  the 
court  must  stand  or  fall. 

The  court  committed  no  error  in  refusing  to  make  a  spe- 
cial finding  that  was  available  to  the  appellant.  The  appel- 
lant at  no  time  requested  the  court  to  make  a  special  finding, 
and  can  not  predicate  error  upon  the  request  of  his  ad- 
versary. 

The  point  is  made  by  the  appellee  that  the  evidence  is 
not  in  the  record.  As  it  does  not  become  necessary  to  con- 
sider and  pass  upon  that  question  we  do  not  do  so,  but  must 
say  that  we  are  somewhat  surprised  that  counsel  for  the  ap- 
pellant, and  especially  after  their  attention  was  called  to  the 
condition  of  the  record  by  the  brief  of  counsel  for  the  ap- 
pellee, did  not  ask  for  a  certiorari. 

Because  of  the  error  of  the  court  in  overruling  the  de- 
murrer to  the  third  paragraph  of  answer  the  judgment  must 
be  reversed. 

Judgment  reversed,  with  costs. 

Flkd  Febb  26^  1800 ;  petition  for  a  rehearing  overroled  April  12, 1890. 
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Goers.— iZZepo/  IbaMtion. — ^/i^^unetion. — AjuauU  and  BaUmy. — Where  a  de- 
fendant, charged  with  assault  and  battery,  is  acquitted  by  the  justice, 
but  is  held  to  answer  a  charge  of  attempting  to  provoke  an  assault,  di- 
rected by  the  justice  to  be  preferred,  to  which,  after  a  change  of  venae, 
he  pleads  guilty,  paying  the  fine  and  costs,  the  taxing  of  the  costs  of  the 
former  case  into  the  latter  is  a  nullity,  and  injunction  wUl  lie  to  pre- 
vent their  collection. 

From  the  Sullivan  Circuit  Court. 

J.  C.  BriggSy  for  appellant. 
W.  8.  Maple,  for  appellees. 

Mitchell,  C.  J. — Samuel  Burch  sought  to  enjoin  Dooley 
and  another,  constable  and  deputy  constable,  respectively, 
from  proceeding  to  enforce  the  payment  of  certain  costs  al- 
leged to  have  been  wrongfully  taxed  against  the  plaintiff  be* 
low  by  a  justice  of  the  peace.  It  is  charged  in  a  complaint, 
upon  which  the  question  for  decision  arises,  that  the  appel* 
lant  had  been  arrested  and  taken  before  a  justice  to  answer 
a  charge  of  assault  and  battery ;  that,  after  hearing  the  evi- 
dence, the  justice  found  him  not  guilty  of  the  charge,  but 
instead  of  discharging  him  the  justice  directed  the  prosecut- 
ing attorney  to  prefer  a  charge  against  him  for  attempting 
to  provoke  an  assault,  which  was  accordingly  done.  It  is 
averred  that  after  taking  a  change  of  venue  from  the  justice 
the  appellant  subsequently  pleaded  guilty  to  the  latter  charge, 
and  that  a  fine  of  one  dollar  and  costs  was  assessed  against 
him,  which  he  paid.  It  is  averred  that  the  justice  charged 
the  costs  of  the  assault  and  battery  case,  including  the  wit- 
ness' fees,  with  the  costs  in  the  proceeding  for  an  attempt  to 
provoke,  and  that  although  all  the  costs  in  the  last  named 
proceeding  had  been  paid,  an  execution  had  been  issued,  and 
the  appellant's  property  had  been  seized  for  the  payment 
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of  the  costs  in  the  case  in  which  he  had  been  found  not 
guilty.  The  court  sustained  a  demurrer  to  the  complaint. 
It  is  insisted,  in  support  of  this  rulings  that  even  though 
the  justice  may  have  erred  in  taxing  the  costs  that  accrued 
in  the  assault  and  battery  proceeding  against  the  appellant 
in  the  proceeding  for  an  attempt  to  provoke  an  assault, 
yet  the  act  of  the  justice  in  so  doing  was  not  void,  but 
merely  erroneous ;  and  that,  as  the  appellant  had  an  ade- 
quate remedy  by  appeal  from  this  latter  judgment,  he  can 
not  now  avail  himself  of  an  extraordinary  remedy  by  injunc- 
tion. It  was,  of  course,  within  the  power  of  the  justice, 
after  finding  that  the  evidence  did  not  sustain  the  charge  of 
assault  and  battery,  in  case  it  appeared  to  him  that  a  mis- 
take had  been  made  in  framing  the  charge,  to  detain 
the  defendant  in  custody  until  a  proper  charge  had  been 
preferred ;  but  he  had  no  power  to  tax  the  costs  that  accrued 
in  attempting  to  maintain  a  charge  of  which  the  defendant 
was  acquitted  over  into  another  case  afterwards  commenced. 
The  appellant  was,  in  no  possible  event,  liable  for  the  costs 
in  the  first  proceeding,  after  it  had  been  found  that  he  was 
not  guilty  ;  and  it  was  not  merely  an  erroneous  taxation  of 
costs  in  the  latter  case  which  resulted  in  the  controversy,  but 
it  was  an  attempt  to  transfer  costs  which  accrued  in  one  sep- 
arate and  distinct  case,  in  which  it  had  been  adjudged 
that  the  defendant  was  not  guilty,  over  into  another  in  which 
it  was  adjudged  that  he  was  liable  for  the  costs.  This  was 
a  nullity.  It  is  quite  true  that  one  against  whom  a  judg- 
ment has  been  rendered,  in  which  costs  have  been  errone- 
ously included,  can  not  have  relief  by  injunction  while  any 
part  of  the  judgment  remains  unpaid.  Russell  v.  Cleary^ 
105  Ind.  502.  It  appears,  however,  that  the  appellant  has 
fully  paid  the  fine,  and  all  the  costs  which  accrued  in  the  last 
case.  The  costs,  the  collection  of  which  he  seeks  to  enjoin, 
did  not  accrue  in  that  case,  and  there  is  no  just  reason  to  hold 
that  the  appellant  should  have  appealed  from  a  judgment 
Vol.  123.— 19 
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rendered  against  him  on  a  plea  of  guilty^  and  with  which^  so 
£Etr  as  appears^  he  was  entirely  satisfied^  and  which  has  been 
fally  paid.  The  act  of  transferring  the  costs  from  one  case^ 
and  incorporating  them  with  the  judgment  in  the  other^  was 
a  nullity.  The  court  erred  in  sustaining  the  demurrer  to 
the  complaint. 

Judgment  reversed^  with  costs. 

FUed  AprU  11, 1890. 


No.  14,230. 

The  City  of  South  Bend  v.  Gushing. 

Taxes.  — OUy. — OtU-Lots, — Inclusion  of  by  Extennon  of  Corporate 
"Bj  an  act  of  the  Legislatare,  of  January  8th,  1847  (Local  Laws  1847, 
p.  217),  the  South  Bend  branch  of  the  State  Bank  was  authorized  to  lay 
off  into  out- lots  a  tract  of  land,  owned  hy  it  adjoining  the  town  of 
South  Bend,  the  act  expressly  providing  that  the  lots  should  not  be  a 
part  of  the  town  of  South  Bend,  or  within  its  jurisdiction.  After  the 
town  was  incorporated  as  a  city  the  corporate  limits  were  extended  so 
as  to  include  the  property  thus  platted  within  the  corporate  limits. 
Each  of  the  lots  in  question  contains  more  than  five  acres,  and  is  used 
only  for  agricultural  purposes. 

Hdd,  that  the  lots  were  not  platted  as  town  or  city  property,  and  under 
section  8261,  B.  S.  1881,  were  not  liable  to  be  taxed  in  excess  of  the 
township  levy  in  which  the  lands  were  situated. 

From  the  St.  Joseph  Circuit  Court. 

Z.  Hvbbardy  for  appellant. 
A.  Anderson f  for  appellee. 

Olds,  J. — ^The  appellee  is  the  owner  of  Bank  oat-lots  107 
and  109,  situate  within  the  corporate  limits  of  the  city  of 
South  Bend.     The  city  of  South  Bend  had  taxed  said  lots 
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at  a  higher  aggregate  percentage  upon  the  appraised  value 
thereof  than  the  aggregate  percentage  of  the  tax  levy  in  the 
civil  township  in  which  such  lots  are  situated.  The  city  col- 
lected the  taxes  so  assessed  against  said  lots,  and  the  appellee 
brought  this  suit  to  recover  back  the  excess  above  the  tax 
levy  in  the  civil  township  so  assessed  against  said  lots  and 
paid  by  him. 

Issues  were  joined  and  a  trial  by  the  court.  On  proper 
request  the  court  made  a  special  finding  of  facts,  and  stated 
its  conclusions  of  law,  and  rendered  judgment  for  the  ap- 
pellee. 

The  appellant  excepted  to  the  conclusions  of  law. 

The  sole  question  presented  is  as  to  whether  or  not  the 
lots  in  question  are  platted  as  city  or  town  property,  and  are 
liable  to  taxation  as  such. 

Section  3261,  R.  S.  1881,  provides  that  "Lands  lying 
within  the  limits  of  any  city  or  incorporated  town  in  this 
State,  that  are  not  platted  as  city  or  town  property,  and  are 
not  used  for  other  than  agricultural  purposes  or  are  wholly 
unimproved,  together  with  all  personal  property  used  for  the 
purpose  of  farming  on  such  lands,  shall  not  be  taxed  in  such 
city  or  town,  for  all  purposes,  at  a  higher  aggregate  per- 
centage upon  the  appraised  value  thereof  than  the  aggregate 
percentage  of  the  tax  levy  in  the  civil  township  wherein 
such  property  is  situated  :  Providedy  however ^  That  the  pro- 
visions of  this  act  shall  not  apply  to  parcels  of  land  contain- 
ing less  than  five  acres." 

It  is  shown  by  the  finding  of  facts,  and  conceded  by  coun- 
sel for  the  appellant,  that  each  of  the  lots  in  question  con- 
tains more  than  five  acres— one  contains  ten  and  the  other 
fourteen  acres  and  a  fraction  of  an  acre ;  that  they  are  both 
wholly  unimproved,  except  that  they  are  cleared  and  fenced, 
and  that  they  are  used  only  for  farming  purposes,  so  that  the 
only  question  in  controversy  is  as  to  whether  they  were  or 
are  platted  as  city  or  town  property. 

The  town  of  South  Bend  was  incorporated  under  the  act 
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approved  January  15th^  1844  (Local  Laws  1844,  p.  35). 
After  the  incorporation  of  the  town^  and  when  it  contained 
a  population  of  from  1,600  to  2,000  people,  by  an  act  ap- 
proved January  8th,  1847  (Local  Laws  1847,  p.  217),  the 
South  Bend  branch  of  the  State  Bank  was  authorised  to  lay 
off  in  out-lots  any  land  owned  by  it  lying  near  or  adjoining 
the  town  of  South  Bend,  and  such  bank  was  authorized  to 
survey  said  lands,  lay  it  off  in  lots  and  number  the  same,  and 
have  the  plat  recorded  in  the  recorder's  office  of  said  county, 
and  the  bank  was  authorized  to  sell  and  convey  the  same  by 
the  numbers.  It  was  provided  by  said  act  that  all  streets  or 
avenues  marked  and  laid  off  and  platted  should  become  and 
forever  remain  public  highways.  Said  act  further  provided 
that  nothing  in  said  act  should  be  so  construed  as  to  bring 
into  the  corporate  limits  or  jurisdiction  of  said  town  of  South 
Bend  the  said  out- lots  when  the  same  were  surveyed  and 
platted  and  recorded  by  virtue  of  the  act. 

Section  2  provided  that  said  lots,  when  so  platted,  should 
be  known  as  out-lots  of  the  town  of  South  Bend. 

The  town  of  South  Bepd  increased  in  population,  and  was 
afterwards  incorporated  as  a  city  under  the  general  laws  for 
the  incorporation  of  cities.  Several  years  before  the  bring- 
ing of  this  action  it  extended  its  corporate  limits  so  as  to 
include  the  land  in  controversy.  In  1854  the  South  Bend 
branch  of  the  State  bank  owned  about  one  hundred  and  sixty 
acres  of  land  lying  adjoining  and  near  the  town  of  South 
Bend,  and  it  duly  platted  the  same  in  accordance  with  said 
act  of  1847  into  twenty-four  lots,  and  the  plat  was  duly  ac- 
knowledged and  recorded.  In  1859  the  town  of  South  Bend 
extended  its  corporate  limits  so  as  to  include  such  platted 
lands,  and  afterwards  the  town  was  incorporated  as  a  city 
under  the  general  laws  of  the  State,  and  the  corporate  limits 
of  the  city  extended  by  an  ordinance  to  include  these  lots 
in  question  in  this  case.  Some  of  the  lots  so  platted,  with 
lots  107  and  109,  have  been  subdivided  into  lots  and  built 
upon.     The  plat  is  not  designated  as  a  plat  or  addition  to 
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the  town  of  South  Bend,  bat  as  a  plat  of  out-lots  lying  near 
to  and  adjoining  to  South  Bend ;  that  the  lots  so  platted,  ex- 
cept thd  lots  in  question,  have  been  gradually  built  upon  and 
subdivided  and  platted,  and  the  lots  in  question  are  now  a 
part  of  the  first  ward  of  the  city  of  South  Bend ;  that  the 
town  and  city  of  South  Bend  have  always  exercised  juris- 
diction over  such  territory  so  platted  ;  has  graded  the  streets, 
laid  water-pipes  and  placed  street-lights  in  said  addition. 

Upon  the  foregoing  facts  the  court  stated  as  a  conclusion 
of  law,  in  effect,  that  said  lots  107  and  109  were  not  platted 
as  town  or  city  property,  and  were  not  liable  to  be  taxed  in 
excess  of  the  tax  levy  for  the  civil  township  in  which  they 
were  situated.     In  this  we  think  there  was  no  error. 

The  act  of  the  Legislature  authorizing  the  bank  to  plat 
the  lands  expressly  provided  that  the  lots  should  not  be  a 
part  of  the  town  of  South  Bend,  or  within  the  jurisdiction 
of  said  town.  The  plat  does  not  purport  to  be  a  part  of  said 
town.  It  appears  from  the  act  and  from  the  plat  that  the 
bank  owned  the  tract  of  land  adjoining  the  town,  and  that 
for  the  purpose  of  selling  the  same  in  parcels,  and  for  con- 
venience in  conveying,  the  act  was  passed  enabling  the  bank 
to  plat  the  land,  expressly  providing  that  it  should  not  be  a 
part  of  the  town  of  South  Bend,  nor  was  it  platted  as  any 
other  town  or  city,  but  by  a  change  in  the  law  and  corporate 
power  of  the  town  and  city  after  the  lots  were  platted,  the 
corporate  limits  were  legally  extended  so  as  to  include  the 
property  thus  platted  within  the  corporate  limits. 

The  lots  in  controversy  were  platted  but  the  one  time,  and 
if  not  platted  then  as  town  or  city  property,  then  they  were 
not  at  the  time  of  assessing  the  tax  against  them  and  the 
commencement  of  this  suit  platted  as  town  or  city  property, 
and,  hence,  under  section  3261,  were  not  liable  to  be  taxed 
in  excess  of  the  township  levy,  as  said  section  exempts  lands 
lying  within  the  limits  of  any  city  or  town  not  platted  as 
city  or  town  property. 
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The  lands  were  not,  in  our  opinion^  platted  as  town  or  city 
property. 

There  is  no  error  in  the  conclusions  of  law  stated  bj  the 
court. 

Judgment  affirmed,  with  costs. 

FUed  AprU  12, 1890. 


No.  IZfiU. 

Reese  v.  The  Western  Union  Telegraph  Company. 

Telbobaph  Cohpany. — Menage, — FaUvre  to  Ddveer. — SUUiUory  iVnoAy.— 
Residence, —  What  GompUtMU  Mwi  SKow. — A  paragraph  of  complaint  seek- 
ing to  recover  the  statutory  penalty  for  the  f  ailare  of  a  telegraph  com- 
pany to  deliver  a  message  is  bad  where  it  fails  to  aver,  in  accordance 
with  section  4178,  B.  8. 1881,  that  the  person  to  whom  the  message  wrs 
addressed  resided  within  one  mile  of  the  telegraph  station,  or  within  the 
city  or  town  in  which  such  station  is. 

QkVX,-^StatuU,—Bepeal  of  by  Implicaiion.^AdLcf  1885,  p.  161,  OongbrMed.— 
Repeals  by  implication  are  not  favored,  and  if  a  reasonable  construc- 
tion can  be  found,  which  will  enable  both  the  old  and  the  new  laws  to 
stand,  that  construction  will  be  applied.  The  act  of  1885  (Acts  1885, 
p.  161)  did  not  repeal  by  implication  section  4178,  B.  S.  1881.  There 
is  nothing  in  the  said  act  regulating  the  distance  or  prescribing  the 
limits  within  which  telegraph  companies  shall  deliver  messages. 

SAmb. — Non-Delivery  of  Message, — Sufficiency  (^  ComplainL — Menial  AngmA. 
— Beeovery  of  Damages  for. — A  paragraph  of  complaint  which  seeks  to 
recover  damages  from  a  telegraph  company  for  a  breach  of  duty  becaose 
of  its  failure  to  deliver  the  following  message:  *' February  21st,  1887. 
Jamestown,  Indiana.  To  8.  Clements.  My  wife  is  very  ill — not  ex- 
pected to  live.  Wm.  Reese,"  and  which  contains  proper  averments  as 
to  the  pre-pay ment  of  the  message,  its  importance,  and  the  urgency  of  its 
delivery,  and  the  knowledge  of  the  company  in  reference  thereto,  and 
the  uneasiness,  anguish  and  anxiety  suffered  by  the  plaintilT  by  reason 
of  its  non-delivery,  states  a  good  cause  of  action,  and  under  it  the  plain- 
tiff is  entitled  to  recover  substantive  damages. 
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Saiib. — Jietulling  Menial  Anyuish. — IgTwrauM  of  Telegraph  Gompany. — Antwer. 
— Insuffidtncy  €f. — An  answer  to  the  aboTe  paragraph  of  complaint  is 
bad  which  alleges  that  the  telegraph  company  was  not  informed  when 
it  undertook  to  send  the  message  by  what  appeared  on  the  face  of  it,  or 
otherwise,  that  the  appellant  woald  suffer  pecuniary  loss  and  be  dam- 
aged because  of  mental  suffering  in  case  of  a  failure  to  deliver  the  mes- 
sage. 

Samk. — Importance  of  Menage. — Notice  to  Company. — Duty  of  Gompany. — Neg- 
ligence.— When  the  importance  of  a  telegraph  message  appears  on  its 
face  the  company  will  be  held  to  have  notice  of  the  urgency  for  its  de- 
livery, and  to  have  contracted  with  reference  to  it.  It  is  the  duty  of  the 
company  under  such  circumstances  to  make  prompt  and  reasonable  ef- 
fort to  deliver  the  message  to  the  person  to  whom  it  was  addressed,  and 
failing  to  do  so  the  company  will  be  guilty  of  negligence. 

8ahk. — Non-Delivery  of  Menage. — Mental  Anguish. — Bight  to  Recover  for. — 
Measure  of  Danuiges. — When,  at  the  time  of  the  delivery  of  a  message  to 
it,  the  tel^raph  company  has  information  that  mental  anguish  might, 
and  most  probably  would,  come  to  some  person  in  case  it  failed  to  act 
promptly  in  transmitting  and  delivering  the  message,  such  a  result  is 
within  the  undertaking.  In  such  a.  case  the  sender  of  the  message  is 
entitled  to  recover  damages  for  the  mental  suffering  which  he  endured^ 
and  his  measure  of  damages  is  the  amount  paid  for  the  transmission  of 
the  message,  and  in  addition  what  would  seem  to  be  just  as  a  compensa- 
tion for  his  mental  anguish. 

Statute. — PenaL — How  Conelrued. — Bccovery  of  Penally, —  What  Complaint 
Must  Show. — Penal  statutes  are  to  have  a  strict  construction,  and  to  re- 
cover a  penalty  the  facts  stated  in  the  pleading  must  clearly  show  a 
right  to  the  penalty  claimed,  notwithstanding  such  strict  construction. 

From  the  Montgomery  Circuit  Court. 

M,  E,  Olodfelter  and  J.  A.  Lindleyy  for  appellant. 
J.  E,  MeDonald,  J.  M.  BuUeTy  A.  H.  Snow  and  A,  J.  Bev~ 
eridge,  for  appellee. 

Berkshire,  J. — The  complaint  is  in  two  paragraphs.  The 
substance  of  the  first  paragraph  is^  that  on  the  27th  day  of 
February,  1887,  the  appellant  delivered  to  the  appellee's 
agent,  at  its  office  in  Jamestown,  Indiana,  the  following 
message :  ^'  February  21,  1887.  Jamestown,  Indiana.  To 
A.  S.  Clements  :  My  wife  is  very  ill — not  expected  to  live. 
Wm.  Reese,"  and  paid  to  the  appellee  the  sum  of  twenty- 
five  cents,  the  usual  charge  for  the  transmission  of  like  mes* 
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sages  to  the  city  of  Crawfordsville^  and  the  full  amount  de- 
manded for  transmitting  said  message,  and  at  the  same  time 
the  appellant  guaranteed  the  payment  of  all  expenses  in- 
curred by  the  appellee  in  the  delivery  of  said  message  to  the 
person  to  whom  it  was  addressed ;  that  the  appellee  under- 
took and  agreed  to  transmit  and  deliver  said  message 
promptly ;  that  the  appellee  acted  in  bad  faith,  and  with 
partiality  and  discrimination,  in  that  it  did  not  transmit  and 
deliver  said  message  in  the  order  of  time  in  which  it  was  re- 
ceived, but  wilfully  and  purposely  postponed  the  transmis- 
sion of  said  message  out  of  its  order  for  more  than  twenty 
days ;  that  after  the  transmission  of  said  message  from  the 
appellee's  ofiSce,  in  Jamestown,  the  appellee  acted  in  bad 
faith,  partiality,  and  discrimination,  in  this  :  that  it  wilfully 
and  purposely  postponed  the  delivery  of  said  message  out  of 
the  order  of  time  in  which  it  was  received,  and  did  not  de- 
liver the  same  for  more  than  twenty  days  after  it  was  so  re- 
ceived, and  never  did  deliver  it  until  called  for  by  the  said 
Clements  at  the  appellee's  office  in  said  city  of  Crawfords- 
ville ;  that  during  all  the  time  said  message  lay  in  the  ap- 
pellee's office  in  Crawfordsville,  the  appellee  transmitted 
messages  for  sundry  and  divers  other  persons,  and  know- 
ingly, purposely  and  wilfully  gave  preference  to  others,  and 
to  the  delivery  of  messages  to  others  ;  that  the  said  messages 
so  transmitted  to  the  said  sundry  and  divers  persons  did  not 
contain  intelligence  of  general  or  public  interest,  and  were 
not  communications  for  or  from  officers  of  justice ;  that  the 
said  Clements  then  had  business  rooms  rented  in  said  city  of 
Crawfordsville,  and  was  preparing  to  go  into  business  only 
a  few  doors  from  appellee's  office ;  that  he  had  a  post-office 
box  rented,  in  the  post-office  of  said  city,  through  which  he 
received  his  mail,  during  the  time  the  said  message  lay  in 
the  appellee's  said  office  (the  said  post-office  being  but  a  few 
doors  therefrom);  that  the  said  Clements  was  well  known  to 
the  postmaster  and  the  employees  in  said  post-office ;  that  it 
was  the  appellee's  custom  to  deliver  messages  promptly  any- 
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where  within  five  miles  of  said  oity,  payment  of  charges  be- 
ing first  guaranteed. 

Then  follows  a  demand  for  $100,  the  statutory  penalty 
which  it  is  claimed  the  appellant  is  entitled  to  recover. 

The  second  paragraph  rests  upon  a  breach  of  duty  because 
of  a  failure  to  deliver  the  message.  It  is  averred  that  when 
the  contract  to  send  and  deliver  the  message  was  made  with 
the  appellee,  the  appellant's  wife  was  dangerously  ill,  in  fact 
at  the  point  of  death  ;  that  the  A.  S.  Clements,  to  whom  the 
telegram  was  sent,  was  a  brother-in-law  of  this  appellant, 
having  married  his  sister,  and  that  the  families  were  on  the 
most  intimate  terms  of  friendship ;  that  appellant  greatly 
desired  the  prompt  delivery  of  said  message,  and  relied  on 
and  expected  that  the  same  would  be  promptly  transmitted 
and  delivered  in  accordance  with  the  agreement  stated ;  that 
the  appellee  and  its  agents  were  fully  informed  of  said  facts, 
and  well  knew  the  importance  of  immediate  delivery  at  the 
time  it  received  the  message  and  the  said  guarantee. 

It  is  averred  that  the  said  Clements  resided  during  said 
time  not  less  than  one  nor  more  than  two  miles  from  said 
city  of  Crawfordsville,  received  his  mail  at  the  post-office  in 
said  city,  and  had  a  box  in  said  office  through  which  he  re- 
ceived his  mail ;  that  he  had  resided  in  and  within  said  city 
for  several  years  before  said  date,  and  was  well  known  in 
said  city ;  that  he  had  then  arranged  to  engage  in  business 
there ;  that  the  wife  of  the  appellant  died  in  a  few  days  after 
the  said  message  was  transmitted ;  that  if  said  message  had 
been  promptly  delivered  the  said  Clements  and  wife  would 
have  been  present  during  the  last  sickness  of  appellant's 
wife,  and  in  time  to  have  conversed  with  her  before  her 
death,  and  been  present  until  her  death  and  burial ;  that  by 
reason  of  their  absence,  and  of  the  great  desire  the  appel- 
lant's wife  had  expressed  to  see  them  before  her  death,  the 
appellant  snflTered  great  uneasiness,  anguish  and  anxiety  of 
mind. 

The  court  at  first  overruled  a  demurrer  to  each  of  the  par- 
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agraphs^  and  the  appellee  filed  an  answer  in  three  paragraphfiy 
the  first  of  which  was  a  general  denial.  The  second  para- 
graph applied  to  the  first  paragraph  of  the  complaint^  and 
the  third  paragraph  to  the  second  paragraph  of  the  com* 
plaint. 

The  court  having  afterwards  sustained  the  demurrer  to  the 
first  paragraph  of  the  complaint,  this  carried  out  of  the  rec- 
ord the  second  paragraph  of  answer. 

The  appellant  demurred  to  the  third  paragraph  of  answer^ 
which  the  court  overruled,  and  he  saved  an  exception ;  he 
then  filed  a  reply  in  general  denial. 

The  issues  joined  were  then  submitted  to  the  court  with- 
out a  jury,  and  after  hearing  the  evidence  a  finding  was  made 
for  the  appellant,  assessing  his  damages  at  50  cents.  The 
appellee  then  moved  for  a  judgment  against  the  plain tifi^  for 
costs.  This  motion  was  sustained,  to  which  ruling  the  ap- 
pellant reserved  an  exception.  The  court  then  rendered  a 
judgment  againt  the  appellee  for  50  cents  and  against  the 
appellant  for  costs. 

At  the  time  the  court  reversed  its  ruling  and  sustained  the 
demurrer  to  the  first  paragraph  of  the  complaint,  the  appel- 
lant saved  an  exception. 

The  errors  assigned  are  that  the  court  erred  in  sustaining 
the  demurrer  to  the  first  paragraph  of  the  complaint,  in  over- 
ruling the  demurrer  to  the  third  paragraph  of  answer,  and 
in  sustaining  the  motion  of  the  appellee  for  a  judgment 
against  the  appellant  for  costs. 

There  is  not  much  to  be  said  in  reference  to  the  demurrer 
to  the  first  paragraph  of  the  complaint.  We  are  of  the 
opinion  that  the  averments  in  the  said  paragraph  did  not 
make  a  case  within  sections  1120  and  1122.  Elliott's  Supp. 
(Acts  of  1885,  p.  151),  when  construed  with  section  4178,  R. 
S.  1881,  and  the  three  sections  must  be  construed  together. 

It  is  claimed  that  the  act  of  1885  repealed  by  implication 
said  section  4178.  We  do  not  think  so  ;  the  repealing  clause 
only  repeals  such  laws  as  are  in  conflict  with  the  said  act. 
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In  its  scope  the  act  of  1885  does  not  cover  the  subject-mat- 
ter to  which  said  section  4178  relates.  There  is  nothing  in 
the  act  of  1885  regulating  the  distance  or  prescribing  the 
limits  within  which  telegraph  companies  shall  deliver  mes- 
sages. Repeals  by  implication  are  not  favored,  and  if  a  rea- 
sonable construction  can  be  found  which  will  enable  both  the 
old  and  the  new  laws  to  stand,  that  construction  will  be  ap- 
plied.    Bush  V.  Board,  etc.,  121  Ind.  420. 

It  is  not  alleged  that  the  person  to  whom  the  telegram  was 
addressed  resided  in  or  within  one  mile  of  the  city  of  Craw- 
fordsville. 

Penal  statutes  are  to  have  a  strict  construction,  and  to  re- 
cover a  penalty  the  facts  stated  in  the  pleading  must  clearly 
show  a  right  to  the  penalty  claimed  notwithstanding  such 
strict  construction.  Hadley  v.  Western  Union  Tel.  Co.,  115 
Ind.  191. 

The  third  paragraph  of  the  answer  was  pleaded  as  a  par- 
tial answer,  but  it  was  in  bar  of  all  damages  except  nominal 
damages. 

This  paragraph,  in  substance,  is  that  the  appellee  was  not 
informed  when  it  undertook  to  send  the  message,  by  what 
appeared  upon  the  face  of  it,  or  otherwise,  that  the  appellant 
would  suffer  pecuniary  loss  or  be  damaged  because  of  mental 
suffering  in  case  of  a  failure  to  deliver  the  message. 

We  think  the  answer  was  bad,  and  that  the  demurrer 
should  have  been  sustained. 

The  second  paragraph  of  complaint  showed  a  good  cause 
of  action,  and  the  court  so  held.  Under  it  the  appellant 
was  entitled  to  more  than  nominal  damages,  and  more 
than  the  sum  of  fifty  cents  which  the  court  allowed.  If  the 
facts  alleged  in  the  complaint  were  true  the  appellant  was 
entitled  to  substantive  damages,  and  the  facts  set  up  in  the 
outset  did  not  avoid  the  appellant's  right  to  recover  substan- 
tive damages  under  the  allegations  of  the  second  paragraph 
of  the  complaint.  The  message  was  one  of  more  than  or- 
dinary importance. 
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Of  its  important  character  the  agents  of  the  company  at 
Jamestown  and  Crawfordsville  had  knowledge,  for  the  rea- 
son that  this  information  appeared  on  the  face  of  the  tele- 
gram. It  was  a  message  which  denoted  urgency  for  its  de- 
livery to  the  person  to  whom  addressed,  and  of  this  fact  the 
appellee  had  notice,  and  contracted  with  reference  to  it.  It 
therefore  became  the  duty  of  the  appellee  to  make  prompt 
and  reasonable  effort  to  deliver  the  message  to  the  person  to 
whom  it  was  addressed,  and  especially  so  as  the  expense  of 
delivery  was  guaranteed  in  advance.  This  obligation  the 
appellee  wholly  and  entirely  failed  to  perform,  and  in  sach 
failure  was  guilty  of  negligence. 

Although  the  telegram  had  no  relation  to  any  business 
transaction  involving  dollars  and  cents,  this  did  not  justify 
the  appellee  in  neglecting  its  duty. 

It  had  undertaken,  for  a  valuable  consideration,  to  deliver 
the  message  promptly,  and  its  failure  so  to  do,  or  to  make 
reasonable  effort  in  that  direction,  was  negligence  and  a  vi- 
olation of  its  undertaking. 

The  diligence  which  a  telegraph  company  is  required  to 
use  in  the  delivery  of  a  message  will  be  determined,  to  some 
extent,  from  the  character  and  importance  of  the  message. 

Upon  humane  grounds,  messages  like  the  one  here  in- 
volved should  be  promptly  delivered,  and  should  be  regarded 
as  of  more  importance  to  the  parties  concerned  than  mere 
business  messages,  and  in  promptness  of  delivery  should 
have  preference  over  messages  of  the  latter  class. 

It  is  true,  there  was  nothing  in  the  telegram  to  indicate 
the  kinship  that  existed  between  the  appellant  and  the  per- 
son to  whom  the  message  was  addressed  ;  nor  did  it  request 
the  presence  of  Mr.  Clements,  or  his  wife,  at  the  bedside  of 
the  dangerously  sick  sister-in-law  ;  but  this  affords  no  ex- 
cuse to  the  appellee  for  its  failure  to  deliver  the  telegram. 
The  appellee  was  bound  to  know  that  the  message  pertained 
in  some  way  to  the  serious  illness  of  the  appellant's  wife,  and 
therefore  that  prompt  communication  with  the  person   to 
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whom  the  message  was  addressed  was  much  desired,  and  es- 
pecially so  in  view  of  the  additional  fact  that  the  appellant 
andertook  to  communicate  by  a  t^egraphic  dispatch. 

From  the  information  at  hand,  when  it  entered  into 
the  undertaking,  the  appellee  was  bound  to  know  that 
mental  anguish  might,  and  most  probably  would,  come  to 
some  person  in  case  it  failed  to  act  promptly  in  transmitting 
and  delivering  the  dispatch,  and  therefore  such  a  result  was 
contemplated  when  the  message  was  delivered  by  the  appel- 
lant to  the  appellee's  agent  at  Jamestown,  and  is  within  the 
undertaking. 

Whether  such  mental  suffering  would  be  caused  by  the 
failure  of  a  brother-in-law  and  his  wife  to  go  at  once  to  the 
bedside  of  a  dying  sister-in-law,  or  from  the  failure  of  a 
physician  to  reach  his  patient  while  there  was  still  hope  that 
something  might  be  done  to  bring  relief,  and  possibly  a  res-^ 
toration  to  health,  or  for  some  other  cause,  is  unimportant. 
It  was  not  the  particular  cause,  but  the  effect  which  might 
be  produced^  that  was  contemplated  by  the  parties,  and  which 
is  to  be  looked  to  in  determining  the  question  of  liability. 

In  Wegtem  Union  Tel  Co.  v.  Sheffield,  71  Texas,  670,  a 
telegram  in  the  following  language  was  delivered  to  the  com- 
pany's operator  to  be  forwarded :  "  You  had  better  come 
and  attend  to  your  business  at  once."  The  court  said  that 
the  message  indicated  with  reasonable  certainty  to  the  tele- 
graph operator  the  following  facts :  ^^1.  That  the  plaintiffs 
had  a  claim  of  some  pecuniary  nature.  2.  That  the  claim 
should  be  attended  to  at  Jefferson  (from  whence  the  telegram 
was  sent).  3.  That  the  matter  was  urgent,  ^  at  once.'  4. 
Loss  would  probably  follow  the  want  of  such  attention,  which 
might  be  prevented  by  obeying  the  call  made  in  the  dispatch. 
This  was  sufficient  to  disclose  that  the  object  was  to  enable 
the  plaintifis  to  attend  to  a  claim  due  them,  and  that  loss 
might  result  from  a  failure  to  transmit*  the  message  with 
promptness." 

In  Hadley  v.  Western  Union  Tel,  Co.,  115  Ind.  191,  the 
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court  saidy  by  Niblack^  J.,  with  reference  to  the  following 
telegram :  ''  North  Salem,  Indiana,  Oct.  14th,  1886.  To 
Henry  Hadley,  Danville,  Indiana.  Want  your  cattle  in  the 
morning;  meet  me  at  your  pasture.  S.  C  Clay.^'  "  In  this 
case,  the  terms  or  contents  of  the  dispatch  sent  by  Clay  to 
Hadley  fairly  indicated  the  necessity  of  its  prompt  delivery 
as  well  as  transmission,  and  were  such  as  to  authorize  the 
inference  that  a  delay  until  the  day  following  would  result 
in  confusion  and  possible,  if  not  probable,  injury  to  one  or 
both  parties  to  the  dispatch.^' 

In  Manville  v.  Western  Union  TeL  Oo.,  37  Iowa,  214,  MiL- 
liER,  J.,  said :  *'  The  message  was :  '  Ship  your  hogs  at  once.' 
The  obvious  reason  of  this  is  evident  on  its  face.  It  clearly 
imports  that  to  meet  a  good  market  the  hogs  must  be  shipped 
promptly,  and  that  by  delay  a  good  market  will  be  lost.  It 
is  equivalent  to  saying,  if  you  ship  at  once  you  will  obtain 
gains  on  the  purchase  and  sale  of  your  hogs.  If  you  delay 
these  gains  will  be  lost  by  the  market  price  declining.  It  is 
most  obvious  therefore  that  the  parties  contemplated  this 
very  thing." 

As  we  have  already  said,  the  message  clearly  indicated  its 
importance  and  the  urgency  for  its  prompt  delivery.  There 
were  no  pecuniary  benefits  contemplated  as  the  result  of  the 
telegram,  as  it  had  no  reference  to  any  business  transaction, 
and  therefore  pecuniary  loss  because  of  its  non-delivery  was 
not  within  the  appellee's  undertaking.  But  the  appellant 
having  suffered  great  mental  anguish  because  (as  he  alleges) 
of  the  failure  to  promptly  deliver  the  message,  it  would  be 
a  harsh  rule  which  would  deny  to  him  all  redress  except  the 
mere  pittance  which  he  paid  to  have  the  telegram  transmitted 
and  delivered. 

Some  of  the  authorities  seek  to  draw  a  distinction  as  to  the 
right  to  recover  damages  for  mental  suffering  between  cases 
where  there  may  be  a  recovery  for  pecuniary  loss  and  cases 
where  there  is  or  can  be  no  pecuniary  loss,  to  which  class  the 
present  action  belongs. 
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With  this  distinction  we  have  no  sympathy,  and  confess 
that  we  can  see  no  good  reason  for  it  to  rest  upon.  If  a  tel- 
egraph company  undertakes  to  transmit  and  deliver  promptly 
a  message  wherein  dollars  and  cents  are  alone  involved,  and 
its  negligence  occasions  loss,  it  is  conceded  by  all  the  author- 
ities that  it  may  be  compelled  to  respond  in  damages.  Why  ? 
Because  it  has  negligently  broken  its  engagement,  or,  as  is 
sometimes  said,  failed  to  perform  a  duty  which  it  owed  to 
the  sender  of  the  message,  or  the  person  to  whom  it  is  ad- 
dressed, as  the  case  may  be. 

For  the  same  pecuniary  consideration  it  undertakes  to 
transmit  and  deliver  a  message  informing  a  husband  of  the 
dangerous  illness  of  his  wife,  the  wife  of  the  serious  sickness 
of  her  husband,  the  parent  of  the  child,  the  child  of  the 
parent,  and  it  negligently  fails  to  deliver  the  telegram,  and 
as  the  result  the  sick  relative  dies  without  having  the  com- 
forting presence  of  the  husband,  wife,  father,  mother,  son  or 
daughter,  with  all  the  benefits,  physical  and  mental,  which 
would  follow  therefrom.  Is  it  to  be  said  that,  under  such 
circumstances,  the  most  that  the  telegraph  company  is  liable 
for  is  nominal  damages  because  of  the  great  mental  anguish 
suffered  by  the  sender  of  the  telegram,  who  may  be  the 
father,  mother,  husband,  wife  or  child  ?  In  our  judgment 
no  such  rule  can  or  should  prevail. 

^n  failing  to  promptly  deliver  the  telegram  the  telegraph 
company  negligently  fails  to  perform  a  duty  which  it  owes 
to  the  sender  of  the  telegram,  and  should  be  held  liable  for 
whatever  injury  follows  as  the  proximate  result  of  its  neg- 
ligent conduct. 

It  is  not  a  mere  breach  of  contract,  but  a  failure  to  per- 
form  a  duty  which  rests  upon  it  as  a  servant  of  the  people. 
In  our  opinion,  upon  the  facts  stated  in  the  second  paragraph 
of  the  complaint,  the  appellant  is  entitled  to  recover  damages 
for  the  mental  suffering  which  he  endured,  and  his  measure 
of  damages  is  the  amount  paid  for  the  transmission  of  the 
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message,  and  in  addition  what  would  seem  to  be  just  as  a 
compensation  for  his  mental  anguish. 

We  have  examined  the  case  of  Western  Union  TeL  Co.  v. 
Hamilton^  50  lud.  181.  That  was  an  action  to  recover  a  statu- 
tory penalty,  and  what  is  said  as  to  measure  of  damages  in  an 
action  like  the  one  under  consideration  is  a  mere  dictunty  as  no 
such  question  was  before  the  court.  See  Western  Union  Td» 
Co.  V.  Gooper,  71  Texas,  507  (10  Am.  St.  Rep.  772,  and  note) ; 
WadswoHh  v.  Western  Union  Tel.  Co.,  86  Tenn.  695  (6  Am. 
St.  Rep.  864,  and  note) ;  Beasley  v.  Western  Union  TeL  Cb., 
39  Fed.  Rep.  181. 

Judgment  reversed,  with  costa ;  court  below  directed  to 
proceed  according  to  this  opinion. 

FUed  Mar.  14, 1890 ;  petition  for  a  lehaaring  overraled  AprU  12»  1890. 
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Hebrick  v.  Milleb,  Executob,  ET  Ali. 

Bbceivkr. — Trust  Property, — Purehau  of. — A  receiver  may  not  purchase 
for  his  own  benefit  property  connected  with  the  subject-matter  of  his 
receiyership)  or  in  his  possession  in  that  capacity. 
Same. — Mortgaged  Premites, — Purchase  of. — Bents  and  Profits. — Dxspomlumcf 
^  by  Court. — ^Where  a  receiver,  appointed  to  receive  the  rents  and  profits 
of  mortgaged  land  pending  the  sale  and  during  the  year  for  redemption, 
acquires  title  to  the  mortgaged  premises  in  his  hands  as  such  receiver, 
his  act  in  so  doing  may  be  treated  by  the  parties  to  the  suit  in  which  he 
was  appointed  as  absolutely  void,  and  as  conferring  on  him  no  right  to 
the  rents  and  profits  which  he  was  appointed  to  receive.  He  can  not 
question  the  correctness  of  any  order  made  by  the  court  for  the  disposi- 
tion of  the  funds  in  his  hands. 
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8amk. — Control  (^  hy  Courts, — AppUeation  €f  B/tofvaerMp  Fvok/dA, — ^Courts 
have  power  over  their  own  receivers  to  control  them  in  the  settlement 
of  all  demands  against  the  property  in  their  hands.  A  receiver  has  no 
discretion  in  general  in  the  application  of  funds  in  his  hands  by  virtue 
of  his  receivership,  but  holds  them  strictly  subject  to  the  order  of  the 
court,  and  to  be  disposed  of  as  the  court  may  direct. 

From  the  Wabash  Circuit  Coart. 

(t.  21  Herrick  and  A.  Taylor,  for  appellant. 
W.  G.  Sayre,  for  appellees. 

Coffey,  J. — It  is  disclosed  by  the  record,  in  this  canse, 
that  Joseph  H.  Roberts,  on  the  11th  day  of  November,  1881, 
executed  his  promissory  notes,  amounting  to  $797.40,  to 
David  Simonton,  and  at  the  same  time  he  and  his  wife  exe- 
ecnted  a  mortgage  upon  certain  real  estate  in  Wabash  county 
to  secure  the  payment  of  the  same.  Suit  was  instituted  in 
the  Wabash  Circuit  Court,  by  the  appellee,  on  the  18th  day 
of  May,  1886,  to  foreclose  this  mortgage,  and  during  the 
pendency  of  the  action  the  appellant  was  appointed  receiver 
therein.  After  the  decree  of  foreclosure,  the  record  recites 
that  the  appellee  moved  the  court  for  the  appointment  of  a 
receiver,  to  receive  the  rents  and  profits  of  said  real  estate 
pending  the  sale  of  the  same,  and  during  the  year  for  re- 
demption, and  that  the  court  appointed  the  appellant,  who 
filed  his  bond  as  such  receiver. 

On  the  20th  day  of  May,  1887,  the  appellant  filed  a  report 
as  receiver,  in  which  he  reported  that  up  to  the  date  of  the 
sale  of  the  property  embraced  in  the  decree  of  foreclosure 
he  had  collected  rents  thereon  amounting  to  f  17.33,  and 
claimed  credits  for  (12.40,  leaving  a  balance  in  his  hands  of 
$4.93. 

The  court  refused  to  approve  this  report,  and  ordered  him 
to  make  another,  whereupon  he  filed  what  is  termed  a  sub- 
stituted report  on  the  26th  day  of  September,  1887. 

From  this  report  it  appears  that  he  collected,  from  the 
date  of  his  appointment  to  the  date  of  sale,  rents  amounting 
Vol..  123.— 20 
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to  117.33^  and  during  the  year^  for  redemption,  |92.12,  mak- 
ing a  total  of  1109.46.  He  claimed  credit  for  118.40,  leav- 
ing a  balance  in  his  hands  of  $91.06. 

The  appellee  filed  a  motion  for  an  order  requiring  the  ap- 
pellant, as  receiver,  to  pay  over  to  him,  as  the  plaintiff  in 
the  action  in  which  such  receiver  was  appointed,  the  money 
shown  by  said  report  to  be  in  his  hands,  and  supported  the 
motion  by  an  affidavit  to  the  effect  that  the  receiver  bad 
taken  possession  of  the  mortgaged  premises,  under  his  ap- 
pointment, and  had  rented  the  same  as  such  during  the  year 
allowed  for  redemption,  well  knowing  that  the  same  was  of 
less  value  than  the  mortgage  debt ;  that  the  property  sold 
for  1300  less  than  the  mortgage  debt,  and  that  the  mortgagor 
was,  at  the  time  of  the  appointment  of  the  receiver,  and  still 
is,  insolvent. 

The  appellant  resisted  said  motion,  and  filed  an  affidavit  to 
the  effect  that  he  had  been  the  owner  of  the  mortgaged  prem- 
ises during  the  year  allowed  by  law  for  redemption,  and 
claimed  the  money  in  his  hands  arising  from  the  rent  duriog 
that  period  as  his  own,  but  the  court  sustained  the  motion 
of  the  appellee,  and  ordered  the  receiver  to  pay  over  the 
money  in  his  hands  to  the  plaintiff  in  the  foreclosure  suit,  to 
which  the  receiver  excepted. 

The  appellant  also  moved  the  court  to  modify  its  order  so 
as  to  enable  him  to  retain  the  money  arising  from  the  rent 
during  the  year  allowed  for  redemption,  and  in  support  of 
the  motion  exhibited  a  deed  to  himself,  executed  after  the 
rendition  of  the  decree  of  foreclosure,  and  after  his  appoint- 
ment as  receiver,  but  the  court  overruled  the  motion,  and  he 
excepted. 

The  receiver  appeals  to  this  court,  and  assigns  errors  call- 
ing in  question  the  above  several  rulings  of  the  circuit  coort. 

The  appellee  has  filed  a  motion  to  dismiss  this  appeal,  upon 
the  following  grounds : 

First,  Because  the  appellant  Gteoi^e  T.  Herrick  is  not  a 
party  to  the  record  from  which  the  appeal  was  taken. 
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Second.  Because  no  notice  has  been  given  to  any  of  the 
parties  to  the  record. 

Third,  Because  the  appellant  could  not  become  a  dealer 
in  the  property  in  his  hands  as  receiver. 

Fourth.  Because  the  record  appealed  to  this  court  is  the 
case  of  Alfred  Miller^  Ex'r^  vs.  Joseph  H.  Roberts  et  al.j  and 
the  assignment  of  errors  is  entitled  George  T.  Herrick  xm. 
Alfred  Miller,  Ez'r,  et  al. 

Fifth.  Because  the  order  appointing  the  appellant  receiver, 
and  directing  him  what  to  do,  is  conclusive. 

It  is  contended  by  the  appellant  that,  under  the  provisions 
of  section  767,  B.  S.  1881,  the  judgment  defendant  in  all 
sales  made  since  that  act  took  effect  is  entitled  to  the  posses- 
sion of  the  premises  sold  during  the  year  allowed  for  re- 
demption, and  that  he  is,  as  a  consequence,  entitled  to  the 
rents  and  profits  of  such  premises  during  that  period,  and 
that  as  he  became  the  owner  of  the  mortgaged  premises  in 
question,  he  is  entitled  to  retain  the  rent  for  that  year  as 
his  own. 

Under  the  motion  to  dismiss  this  appeal  it  becomes  neces- 
sary to  inquire  whether  the  appellant  stands  in  a  position  to 
raise  the  question  sought  to  be  presented  to  this  court,  and 
in  doing  so  it  becomes  necessary  to  inquire  into  the  functions 
of  a  receiver. 

The  office  of  a  receiver  is  treated  as  one  of  confidence  and 
trust.  As  a  rule  he  can  do  nothing  to  impair  the  funds  in 
his  hands  without  the  order  of  the  court,  and  can  make  no 
dividend  without  the  special  sanction  of  the  court,  as  the 
funds  in  his  possession  are  considered  in  the  custody  of  the 
law,  for  whoever  may  ultimately  establish  a  title  thereto.  He 
is  the  agent  of  all  the  parties  to  the  suit  in  his  capacity  of 
an  officer  of  the  court. 

It  is  well  established  that  courts  have  power  over  their 
own  receivers  to  control  them  in  the  settlement  of  all  de- 
mands against  the  property  in  their  hands,  and  as  officers  of 
the  court  it  is  their  duty  to  obey  the  orders  of  the  courts. 
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A  receiver  has  no  discretion^  in  general,  in  the  application 
of  funds  in  his  hands  by  virtue  of  his  receivership,  but  holds 
them  strictly  subject  to  the  order  of  the  court,  and  to  be  dis- 
posed of  as  the  court  may  direct.  When  ordered  to  pay  the 
money  to'  any  particular  person  he  will  not  be  allowed  to  off- 
set a  claim  due  to  him  personally,  since  to  allow  this  would 
render  the  disposition  of  the  money  as  uncertain  as  before 
the  receiver's  appointment,  and  would  defeat  the  very  object 
of  his  appointment.     High  Beceivers,  section  176-178. 

A  receiver  is  regarded  as  occupying  a  fiduciary  relation,  in 
the  sense  that  he  can  not  be  allowed  to  purchase  for  his  own 
benefit  property  connected  with,  or  forming  part  of,  the 
subject-matter  of  his  receivership,  or  in  his  possession  in 
that  capacity.  The  courts  will  not  permit  him,  any  more 
than  any  other  trustee,  to  subject  himself  to  the  temptation 
arising  from  the  conflict  between  the  interest  of  a  purchaser 
and  a  trustee. 

The  rule  has  its  foundation  in  grounds  of  public  policy, 
and  in  the  peculiar  relations  sustained  by  the  receiver  to  the 
fund,  or  estate,  in  his  hands.  It  denies  to  the  receiver  the 
privilege  of  becoming  a  purchaser  of  property  pertaining  to 
his  trust,  entirely  independent  of  the  question  of  whether 
any  fraud  intervened.     High  Receivers,  sections  193,  194. 

A  receiver  can  not  contest  an  allowance  made  to  one 
of  the  parties  to  a  suit  in  which  he  was  appointed  by  the 
court  from  which  he  receives  his  appointment.  In  the 
case  of  iS^an^on  v.  Andrews ^  18  Bradw.  (la.)  552,  where  a  re- 
ceiver appealed  from  an  allowance  made  in  favor  of  a  claim- 
ant, McAllister,  J.,  said :  "  A  receiver  is  an  officer  of  the 
court,  and  has  been  figuratively  styled  the  *  hands  of  the 
court.'  With  that  figure  in  mind,  this  case  appears  very 
much  like  a  mild  rebellion  of  the  hands  against  the  head." 

Assuming,  without  deciding,  that  a  judgment  defendant  is 
entitled  to  the  rents  and  profits  of  his  land  sold  on  execution, 
during  the  year  allowed  by  law  for  its  redemption,  still  it 
does  not  follow  that  the  receiver,  in  this  case,  is  entitled  to 
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retain  the  rents  and  profits  in  question  as  his  own.  In  our 
opinion  the  act  of  the  receiver^  in  acquiring  title  to  the  mort- 
gaged premises  in  his  hands^  as  such  receiver^  may  be  treated 
by  the  parties  to  the  suit  in  which  he  was  appointed  as  abso- 
lutely void^  and  as  conferriog  oo  him  no  right  to  the  rents  aud 
profits  which  he  was  appointed  to  receive.  Standing  in  that 
attitude  he  can  not  question  the  correctness  of  any  order 
made  by  the  court  for  the  disposition  of  the  funds  in  his 
hands.  When  the  court  acquires  jurisdiction  of  the  parties 
to  the  suit^  all  orders  made  as  to  the  disposition  of  the  funds 
in  the  hands  of  the  receiver  binds  them  until  reversed^  and 
is  a  complete  protection  to  the  receiver.  To  permit  the  re- 
ceiver to  question  the  correctness  of  such  orders  would  be 
to  permit  a  constant  '^  rebellion  of  the  hands  against  the 
head/'  which  would  result  in  the  utmost  confusion^  and 
would  wholly  destroy  the  usefulness  of  the  office  of  receiver. 

In  our  opinion  this  appeal  is  not  well  taken. 

Appeal  dismissed. 

Vned  April  11, 1890. 
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PBACflCB.—lfofioii  to  Strike  Out  Rart  cf  OomplainL'--Omrnding  qf.— Ovei^  146  440 

ralinff  a  moiion  to  strike  oat  parts  of  a  complaint  is  not  an  available  V£i  df^ 

error.  — -- 

Nbsijobngk. — Death  by  Wnmgfid  Act. — Action  by  Administrator. — D^endant  |p     |^ 

not  Oompetent  Witneee» — Statute  Oonatrued. — In  an  action  by  an  adminis- 
trator to  recover  damages  on  account  of  the  death  of  his  decedent, 
caused  hy  the  wrongful  act  of  the  defendant  in  carelessly  allowing  his 
team  in  charge  of  his  servant  to  run  off  and  over  the  decedent,  who  at 
the  time  was  in  his  buggj  in  the  public  highway,  the  defendant  is  not 
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a  competent  witnees  as  to  matters  which  occurred  doring  the  lifetime 
of  the  deceased.    Section  498,  B.  8.  1881. 

Samb. — Drwer  and  Owner  of  Zlsoin. — BtpuUUion  of  at  to  Car^uinett. — Bdnir 
Ung  Evidence.— In  such  action,  the  defendant  haying  first  introdaced  ev- 
idence of  his  own  and  his  servant's  carefulness  and  capacity  in  the 
management  of  horses,  and  their  reputation  as  business  men,  evidence 
was  admissible  in  rebuttal  to  show  that  the  driver  was  a  person  of  in- 
temperate habits. 

Samk. — Household  Ezpenaea, — Evidence  at  to. — AdmieaibUity  qf  to  JSiow  Loee  by 
Death  of  Decedent. — The  testimony  of  the  decedent's  daughter,  who  kept 
the  expense  account  of  the  family  as  to  the  household  and  living  ex- 
penses of  the  family  for  several  years,  was  competent  as  tending  to  show 
the  loss  sustained  by  the  decedent's  family  because  of  his  death. 

Samb. — Inetruetione  to  Jury. — An  instruction  requested,  to  the  effect  that 
if  the  evidence  established  a  certain  state  of  facts,  those  facts,  standing 
alone,  did  not  constitute  such  negligence  as  to  render  the  appellant 
liable,  is  properly  refused. 

Intbbbooatobibs  to  Juby. — Additional  Anewere. — B^wal  of  Omrl  to  Be- 
quire. — The  refusal  of  the  court  to  require  the  jury  to  retire  and  make 
further  answers  to  the  interrogatories  to  which  they  answered  "  no  evi- 
dence," is  not  an  available  error. 

Inbtbugtions  to  Jubt. —  Ritual  of  IwtructionB  Requealed. —  Where  the 
court  has  fully  instructed  the  jury,  instructions  asked,  whether  correct 
or  not,  covering  the  same  ground,  are  properly  refused. 

From  the  Elkhart  Circuit  Court. 

0.  L.  Battou,  J.  D.  Ferrall,  J.  H,  Bakery  J.  Jff.  DefreeSy 
Jr.y  and  F.  E.  Baker,  for  appellant. 

A.  A.  Ckapin^  R.  M,  Johnson  and  W.  Z.  Penjield,  for  ap- 
pellee. 

B£BK8HIBE,  J. — This  was  an  action  by  the  appellee,  who 
was  the  plaintiff  below,  to  recover  damages  on  account  of 
the  alleged  negligence  of  the  appellant  resulting  in  the  death 
of  the  decedent. 

The  facts  alleged  in  the  complaint  are,  in  brief,  that,  on 
the  17th  day  of  September,  1884,  while  said  decedent  was 
driving  along  a  public  highway  with  a  horse  hitched  to  a 
covered  buggy,  in  which  the  deceased  was  seated,  a  team  of 
the  appellant  hitched  to  a  heavy  logging  wagon,  in  charge 
of  one  Samuel  Johnson,  his  servant,  was  carelessly  allowed 
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to  run  off,  and  ran  over  and  upon  the  decedent^  who  was 
without  faulty  thereby  mortally  wounding  him,  and  from  the 
injuries  thus  received  he  in  a  few  days  thereafter  died^  leav- 
ing a  widow  and  five  children,  and  judgment  is  demanded 
for  110,000. 

Among  other  allegations  in  the  complaint  to  which  our 
attention  is  particularly  called  by  a  motion  to  strike  the  same 
therefrom,  are  the  following :  ''And,  besides,  they  have  been 
made  to  suffer  and  have  suffered  great  expense,  in  the  sum  of 
(^UK)  for  medical  attendance  and  nuraing  of  the  decedent 
after  said  injuries  caused  thereby,  and  in  defraying  his  funeral 
expenses  after  his  said  death,  which  they  have  been  com- 
pelled to  pay  oat  of  the  assets  of  said  estate." 

The  motion  to  strike  out  was  overruled,  and  the  appellant 
saved  an  exception. 

The  appellant  next  filed  a  demurrer  to  the  complaint,  which 
was  overruled,  and  he  reserved  an  exception,  after  which  the 
cause  was  put  at  issue  by  the  filing  of  an  answer  in  general 
denial. 

The  cause  being  at  issue  was  submitted  to  a  jury  for  trial, 
who  thereafter  returned  a  verdict  for  the  appellee  in  the  sum 
of  $2,000,  and  also  returned  with  their  general  verdict  cer- 
tain interrogatories  propounded  by  the  parties  respectively, 
with  their  answers  thereto. 

After  the  return  of  the  verdict  and  interrogatories  the  ap- 
pellant moved' the  court  to  require  the  jury  to  make  different 
answers  to  certain  of  the  interrogatories,  to  which  the  jury 
gave  the  following  answers :  "  No  evidence." 

The  court  overruled  the  motion,  and  the  appellant  re- 
served an  exception. 

The  appellant  thereupon  filed  a  motion  for  a  new  trial, 
which  the  court  overruled,  and  he  excepted,  after  which  the 
court  rendered  judgment  for  the  appellee. 

Thirty  days'  time  was  given  to  the  appellant  in  which  to 
file  a  bill  of  exceptions  containing  the  evidence,  and  he  filed 
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his  bill  of  exceptions,  properly  signed  by  the  judge  who 
presided  at  the  trial,  within  the  time  given. 

The  following  are  the  errors  assigned  in  this  court : 

'^First,  The  court  erred  in  overruling  appellant's  motion 
to  strike  out  parts  of  the  complaint. 

^^Seoond.  The  court  erred  in  overruling  appellant's  de- 
murrer to  the  complaint. 

^^T^ird.  The  court  erred  in  overruling  appellant's  motion 
for  a  new  trial." 

There  is  no  available  error  because  of  the  ruling  of  the 
court  overruling  the  motion  to  strike  out  parts  of  the  com- 
plaint, as  has  been  held  by  this  court  over  and  over  again. 
jEtna  Ins.  Co.  v.  Deming,  post,  p.  384.  But  if  it  would 
have  been  reversible  error  to  overrule  the  motion  had  the 
appellee  offered  and  introduced  evidence  to  maintain  the  al- 
legations to  which  the  appellant's  motion  referred,  as  no  such 
testimony  was  introduced  or  offered,  the  appellant  could  not 
have  been  prejudiced  by  the  ruling  of  the  court. 

The  second  assigned  error  is  not  discussed  by  appellant's 
counsel,  and  is  for  that  reason  waived. 

The  only  remaining  error  for  our  consideration  is  the 
third — ^the  overruling  of  the  motion  for  a  new  trial. 

Several  causes  are  alleged  in  the  motion  for  a  new  trial, 
but  as  counsel  do  not  urge  all  of  them  we  shall  only  con- 
sider those  that  are  urged. 

The  tenth  reason  alleged  in  the  motion  is  that  the  court 
erred  in  refusing  to  allow  the  appellant  to  testify  generally 
in  his  own  behalf. 

Section  498,  B.  S.  1881,  enacts :  "  In  suits  or  proceedings 
in  which  an  executor  or  administrator  is  a  party,  involving 
matters  which  occurred  during  the  lifetime  of  the  decedent, 
where  a  judgment  or  allowance  may  be  made  or  rendered 
for  or  against  the  estate  represented  by  such  executor  or  ad- 
ministrator, any  person  who  is  a  necessary  party  to  the  issae 
or  record,  whose  interest  is  adverse  to  such  estate,  shall  not 
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be  a  competent  witness  as  to  such  matters  against  such  es- 
tate/' 

The  case  before  us  fails  clearly  within  the  letter  of  this 
statute.  The  suit  is  brought  in  the  name  of  an  adminis- 
trator,  and  involves  matters  which  occurred  during  the  life- 
time of  the  decedent. 

The  judgment  recovered  is  a  judgment  in  favor  of  the  es- 
tate. It  could  not  be  otherwise.  It  is  only  in  his  trust 
capacity  that  the  administrator  can  bring  and  maintain  the 
action^  and  necessarily  the  judgment,  when  recovered,  must 
be  for  the  estate. 

If  the  appellant  had  failed  in  the  action  there  would  have 
been  a  judgment  against  him  for  costs,  payable  in  due  course 
of  administration.  Sections  590,2291,  B.  S.  1881.  But  not 
only  does  the  case  fall  within  the  letter  of  the  statute,  but 
clearly  within  its  spirit. 

We  have  no  recollection  of  any  case  where  this  court  has 
held  that  a  party  incompetent  because  within  the  letter  of 
the  statute  was  competent  within  the  spirit  of  the  statute, 
but  we  have  a  number  of  cases  where  the  reverse  of  tJiis  has 
been  ruled. 

The  reason  for  this  is  well  stated  in  Malady  v.  MeEnaryy 
30  Ind.  273 :  '' Afler  a  careful  consideration  of  the  question 
we  have  come  to  the  conclusion  that  the  appellant  was  not  a 
competent  witness  on  his  own  behalf  as  to  matters  occurring 
during  the  lifetime  of  Ann  Malady.  The  evident  intent 
was,  in  suits  by  or  against  heirs,  to  exclude  the  testimony  of 
the  parties  to  the  action  as  to  any  matters  which  occurred 
prior  to  the  death  of  the  ancestor,  so  as  to  prevent  the  liv- 
ing from  testifying  against  the  representative  of  the  dead. 
Death  having  sealed  the  lipeqfthe  one,the  lawseabthe  lipsof 
the  other.'' 

It  is  true  that  the  judgment,  when  recovered,  enures  to  the 
benefit  of  the  heirs  of  the  decedent  regardless  of  the  rights 
of  creditors,  but  this  affords  no  sufficient  reason  why  the 
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plain  letter  of  the  statute  (section  498^  8upra)  should  be  dis- 
regarded. 

Section  284,  B.  S.  1881,  which  is  the  section  which  saves 
the  right  of  action,  and  authorizes  the  recovery  in  the  name 
of  the  legal  representative,  expressly  provides  that  the  dam- 
ages recovered  shall  enure  first  to  the  widow  and  children 
of  the  decedent,  and  next  to  his  next  of  kin,  and  be  distri- 
buted in  the  same  manner  as  the  personal  property  of  the 
deceased.  Distributed  how  ?  By  the  administrator  in  due 
course  of  administration. 

The  reason  of  the  rule  which  the  said  section  498  pre- 
scribes, is  as  strong  in  the  class  of  cases  to  which  the  one  be- 
fore us  belongs  as  in  any  case  to  which  an  administrator  is  a 
party. 

What  good  reason  can  be  offered  (as  suggested  by  counsel 
for  the  appellee)  why  section  498,  aupra,  should  operate  to 
exclude  the  appellant  as  a  witness  in  an  action  by  the  admin- 
istrator against  him  to  recover  the  value  of  the  buggy  in 
which  the  deceased  was  riding,  and  the  worth  of  the  horse 
which  he  was  driving  when  the  misfortune  overtook  him, 
and  the  statute  ignored,  and  the  appellant  allowed  to  testify 
in  the  more  important  action  involving  the  most  terrible  loss 
that  can  befall  a  family,  the  death  of  the  husband  and  father 
to  whom  the  members  thereof  must  look  for  care  and  sup- 
port. 

We  apprehend  that  a  satisfactory  answer  can  not  be  given 
to  the  foregoing  inquiry.     Ketcham  v.  Hill,  42  Ind.  64. 

In  Durham  v.  ShannoUy  116  Ind..  403,  the  court  said: 
**  The  evident  purpose  of  the  section  under  consideration  (sec- 
tion 498)  was  to  protect  the  estates  of  deceased  persons  from 
apprehended  danger  of  permitting  the  surviving  party  to  a 
contract  or  transaction  to  testify  in  respect  to  it,  after  the 
lips  of  the  other  party  had  been  closed  by  death.  Hence  a 
party  to  a  transaction  involved  in  the  issue  on  trial  is  put 
under  a  statutory  disability,  and  is  excluded  from  testifying, 
when  the  other  party  to  the  same  matter  is  disabled  by  death. 
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and  where  he  is  represented  in  the  action  which  involves 
such  contract  or  transaction  by  an  executor  or  administra- 
tor, or  some  one  who,  in  legal  contemplation,  stands  in  his 
place,  and  when  the  judgment  to  be  rendered  may  affect  his 
estate  either  directly  or  indirectly," 

What  is  there  said,  we  think,  covers  the  question  under 
consideration. 

In  Jeffersonville,  etc.,  R.  R.  Co.  v.  Swaynej  26  Ind.  477, 
it  was  held  by  this  court  that  an  administrator  must  be  ap- 
pointed in  the  manner  provided  in  the  act  for  the  settle- 
ment of  decedents'  estates,  if  a  domestic  administrator, 
to  enable  him  to  maintain  an  action  belonging  to  the  class  to 
which  the  one  under  consideration  belongs.  He  is,  there- 
fore, none  the  less  an  administrator  in  prosecuting  an  action 
of  this  kind  than  in  prosecuting  any  other  action  which  the 
law  requires  him  to  prosecute  in  his  fiduciary  capacity. 

The  19th,  20th,  21st,  22d,  and  23d  reasons  for  a  new  trial 
relate  to  testimony  which  the  court  allowed  the  appellee  to 
introduce,  as  to  the  reputation  of  Samuel  Johnson,  the  ap- 
pellant's teamster,  and  in  charge  of  the  team  when  the  acci- 
dent occurred,  for  sobriety. 

The  appellant  objected  to  the  testimony,  on  the  grounds 
(1)  that  the  testimony  was  incompetent  at  any  stage  of  the 
trial ;  and  (2)  if  competent  for  any  purpose  it  should  have 
been  introduced  in  chief,  and  not  in  rebuttal. 

It  appears  from  the  record  that  the  court  permitted  the  ap- 
pellant to  introduce  testimony  as  follows : 

Question.  ''  I  will  ask  you  if  from  your  acquaintance  with 
Samuel  Johnson,  he  is  a  careful  and  prudent  man ;  ordinarily 
careful  and  prudent  in  the  management  of  teams,  and  in  the 
transaction  of  business?" 

Answer.  '^  So  far  as  I  have  seen  it  would  be  so  to  my 
judgment.'' 

Question.  ^*  You  may  state  during  your  acquaintance  dur- 
ing the  last  eighteen  years  with  Mr.  Hudson,  if  you  ever  ob- 
served him  in  the  management  of  teams  and  business  so  as 
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to  form  a  judgment  as  to  the  kind  of  man  he  is  with  refer- 
ence to  being  a  careful  and  prudent  man  in  such  matters  or 
otherwise  ?  " 

Answer.   "  I  would  say  yea,^* 

From  the  form  of  the  last  question,  and  the  answer  made 
by  the  witness,  we  understand  him  as  intending  to  answer 
that  the  appellant  was  a  careful  and  prudent  man,  and  think 
the  jury  must  have  so  understood  him. 

Until  this  evidence  was  introduced  there  was  no  evidence 
before  the  jury  tending  to  show  the  reputation  of  Johnson 
as  a  tea.mster  and  business  man ;  nor  the  reputation  which 
the  appellant  possessed  as  a  business  man,  and  in  the  man- 
agement of  teams  of  horses. 

This  class  of  testimony  was  brought  into  the  case  for  the 
first  time  by  the  appellant.  Whether  competent  or  not  the 
court  permitted  its  introduction  over  the  objection  of  the  ap- 
pellee, and  hence  it  was  the  right  of  the  appellee  to  rebut  it 

If  the  appellee  could  show  that  Johnson  was  in  fact,  or 
had  the  reputation  of  being,  a  person  of  intemperate  habits, 
in  our  opinion  it  tended  to  rebut  the  testimony  of  the  appel- 
lant to  which  we  have  called  attention,  and  properly  so. 

Evidence  tending  to  show  that  a  person  has  the  habit  of 
intemperance  tends  to  show  his  want  of  capacity  in  the  man- 
agement of  business,  and  especially  as  a  teamster,  having 
charge  of  wild  and  fractious  horses.  And  if  Johnson  had 
the  reputation  of  being  a  person  who  was  in  the  habit  of  be- 
coming intoxicated,  evidence  of  that  fact  tended  to  show 
that  the  appellee  in  keeping  him  in  his  service  was  not  a 
careful  and  prudent  man. 

The  twelfth  and  thirteenth  reasons  alleged  in  the  motion 
for  a  new  trial  relate  to  the  testimony  of  Miss  Hattie 
Houser. 

She  was  permitted  to  state,  over  the  objection  of  the  ap- 
pellant, the  household  and  living  expenses  of  her  father's 
family  per  year  for  several  years.  She  had  testified  as  to 
having  kept  the  expense  account  of  the  family,  and  the  court 
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permitted  her  to  state  from  the  knowledge  she  had  gained 
because  of  having  kept  this  expense  account  what  in  her 
opinion  the  expenses  of  the  family  were  during  the  years 
1881,  1882  and  1884. 

We  think  this  testimony  was  competent.  It  tended  to 
show  the  loss  sustained  by  the  decedent's  family  because  of 
his  death.     Mayhew  v.  BumSy  103  Ind.  328,  and  cases  cited. 

The  ninth  alleged  cause  for  a  new  trial  is  the  refusal  of 
the  court  to  require  the  jury  to  retire  and  make  further  an- 
swers to  the  interrogatories  to  which  they  answered  '^  No  ev- 
idence." 

We  think  there  is  no  available  error  in  this  ruling,  for  the 
reason  that  if  the  jury  had  returned  answers  to  the  said  in- 
terrogatories most  satisfactory  to  the  appellant,  in  view  of 
the  rule  as  declared  in  Gi*and  RapidSy  etc.,  R.  i2.  Co.  v.  BX' 
Ksofiy  117  Ind.  234,  the  result  would  not  have  been  different. 
See  McChrmeky  etc..  Go.  v.  Oray,  100  Ind.  285 ;  ChieagOy 
€ie.y  R.  R.  Co.  V.  HedgeSy  106  Ind.  398. 

The  sixth  assigned  cause  for  a  new  trial  rests  upon  the 
conrt^s  refusal  to  give  certain  instructions  tendered  by  the 
appellant. 

The  instructions  which  the  court  refused  to  give  to  which 
our  attention  has  been  directed  are  Nos.  6,  6,  7,  9  and  10. 
The  first  three  named  are  set  out  in  counsel's  brief,  and  are 
as  follows : 

'^  6th.  If  decedent  knew  defendant's  team  was  running 
away  and  pursuing  him,  and  after  he  knew  that  fact,  by  the 
exercise  of  ordinary  care  and  diligence,  under  the  circum- 
stances, he  could  have  turned  out  of  the  road,  or  with  rea- 
sonable safety  to  himself  have  alighted  from  his  carriage  and 
avoided  the  injury,  the  plaintiff  can  not  recover. 

"  6th.  If  the  jury  believe  from  the  evidence  that  defend- 
ant's servant  left  the  team  of  defendant  standing  by  the  side 
of  the  highway  in  the  country,  and  went  from  where  the  said 
team  stood,  a  distance  of  ten  or  twelve  feet,  to  a  well  to  get 
a  drink  of  water,  and  if  while  said  servant  was  getting  said 
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drink  of  water,  said  team  ran  away,  and  in  so  doing  ran  over 
and  upon  decedent  and  injured  him,  causing  his  death,  that 
&ct  alone  is  not  such  negligence  as  would  make  the  defendant 
liable  in  this  action. 

^*  7th.  If  the  decedent  knew  that  he  was  being  pursued  by 
the  defendant's  runaway  team  on  the  highway,  and  if  by  the 
use  of  such  care  and  diligence  as  a  reasonably  prudent  man 
would  have  used  under  the  circumstances,  he  could  have 
turned  his  horse  and  carriage  out  of  the  way  of  said  runaway 
team,  or  if  by  alighting  from  his  carriage  he  could,  with 
reasonable  safety  to  himself,  have  avoided  the  injury,  and 
failed  so  to  do,  and  remained  in  the  highway  and  undertook 
to  outrun  said  team,  and  if  after  ascertaining  that  he  could 
not  outrun  said  team,  he  undertook  to  drive  in  front  of  said 
team  to  a  given  point  ahead  before  turning  out,  in  order  to 
save  himself,  horse  and  buggy  from  injury,  and  if  while  en- 
deavoring so  to  do,  he  was  overtaken  by  said  team  and  in- 
jured, then  decedent  was  guilty  of  contributory  negligence, 
and  the  plaintiff  is  not  entitled  to  recover.'' 

The  other  two  are  as  follows : 

**  9th.  The  law  requires  care  at  all  times  when  in  a  situa* 
tion  of  known  danger,  and  mental  absorption  or  reverie  from 
business,  grief,  etc.,  will  not  excuse  its  omission.  The  in- 
quiry is,  from  the  evidence,  whether  it  satisfactorily  appears 
that  the  decedent,  by  the  exercise  of  his  faculties  of  hearing 
and  sight,  could  have  seen  the  team  in  time  by  the  exercise 
of  ordinary  care  and  prudence  to  have  avoided  the  collision. 
If  so  the  plaintiff  can  not  recover. 

^'  10.  If  the  plaintiff  is  entitled  to  recover  anything  in 
this  action  he  is  only  entitled  to  recover  the  actual  pecuniary 
value  of  Samuel  Houser's  life,  and  if  you  shall  find  under 
the  instructions  the  court  has  given  you,  and  under  the  facts; 
that  the  plaintiff  may  recover,  then  the  next  question  would 
be  what  amount  of  damages  the  plaintiff  would  be  entitled 
to  ?  And,  as  I  have  said,  the  action  is  brought  to  recover  the 


NOVEMBER  TERM,  1889.  319 

Hadson  v.  Hotuer,  Administrator. 

pecuniary  loss  which  has  been  sustained  in  dollars  and  cents^ 
nothing  more,  nothing  less,  nothing  for  sorrow  or  grief  which 
has  been  occasioned  by  the  death  of  the  person,  nothing  for 
the  loss  of  society  or  companionship.  In  making  such  esti- 
mate you  should  take  into  consideration  the  avocation  or 
business  in  which  he  was  engaged,  or  any  avocation  he  was 
capable  of  following  to  make  or  earn  money  or  property, 
and  if  up  to  the  time  of  his  death  he  had  accumulated  little 
or  no  more  property  than  a  living :  you  should  also  consider 
the  probability  of  his  living  beyond  a  period  when  he  would 
be  incapable  of  producing  or  earning  a  living  for  himself  or 
himself  and  family ;  and  though  he  may  have  been  a  man 
of  average  constitution  and  health  for  a  man  of  his  time  of 
life,  yet  his  life  was  uncertain,  he  might  live  a  few  years  and 
be  capable  of  earning  and  accumulating  property  ;  he  might 
be  sick  or  well ;  these  things  depend  upon  the  accidents  and 
contingencies  of  human  life  and  providence  at  this  period  in 
life,  and  perhaps  all  you  can  do  in  relation  to  them  is  to  use 
your  own  experience  and  observation,  with  such  light  as  the 
evidence  may  reflect  on  the  subject,  and  approximate  as 
nearly  as  you  can  the  pecuniary  loss.'' 

We  do  not  care  to  enlarge  this  opinion  by  setting  out  the 
instructions  given  by  the  court,  as  they  are  somewhat  lengthy. 
It  is  sufficient  to  say  that  they  cover  all  phases  of  the  case 
covered  by  the  refused  instructions,  and  were  eminently  fair 
to  the  appellant ;  indeed,  the  appellant  does  not  complain  of 
the  instructions  given. 

We  do  not  care  to  analyze  the  appellant's  said  instructions 
numbered  5,  7  and  9,  with  a  view  to  ascertaining  whether 
they  contain  a  correct  statement  of  the  law  or  not,  for  the 
reason  that  if  found  correct  there  would  be  no  available  er- 
ror in  refusing  to  read  them  to  the  jury,  because  the  court 
having  covered  the  ground  with  its  own  instructions,  this 
was  all  the  appellant  could  ask.  But  as  to  the  propriety  of 
said  instructions,  see  Pennsylvania  Co.  v.  Stegenieiery  118  Ind. 
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S06,  and  cases  cited  ;  Duame  v.  Ckicagoy  do.y  R.  W.  Co,,  72 
Wis.  623  (7  Am.  St.  Rep.  879,  882). 

By  the  sixth  instruction  the  court  was  requested  to  charge 
the  jury  that  if  the  evidence  established  a  certain  state  of 
facts,  those  facts,  standing  alone,  did  not  constitute  such  neg- 
ligence as  to  render  the  appellant  liable. 

This  instruction  was  properly  refused  ibr  two  reasons — it 
ignored  the  evidence  of  other  facts,  and  was  calculated  to 
mislead  the  jury. 

In  East  Line,  etc.,  B.  R.  Oo.  v.  SeoU,  71  Texas,  703  (10  Am. 
St.  Rep.  804),  it  is  held  that  where  there  is  testimony  of  sev- 
eral facts  from  which  negligence  may  be  inferred,  it  is  not 
error  to  refuse  an  instruction  pointing  out  one  single  fact  in 
evidence  as  insufficient  to  }>rove  negligence. 

The  second  reason  is  that,  under  the  evidence  in  the  case, 
the  question  of  negligence  was  a  question  of  fact  for  the  jury. 
See  Oity  R.  W.  Oo.  v.  Lee,  50  N.  J.  L.  435  (7  Am.  St.  Rep. 
798,  and  not«) ;  Pittsburgh,  etc.,  R.  W.  Oo.  v.  Wriffht,  80 
Ind.  236  ;  Ramsey  v.  Rushville,  etc.,  G.  R.  Oo.,  81  Ind.  394 ; 
Town  of  Albion  v.  Hetrick,  90  Ind.  545 ;  Indiana  Oar  Oo.  v. 
Parker,  100  Ind.  181 ;  Ohicago,  etc.,  R.  R.  Oo.  v.  Hedges, 
supra;  Woolei^  v.  Louisville,  etc.,  R.  W.  Oo.,  107  Ind.  381; 
JEvansville,  etc.,  R.  W.  Co.  v.  Harrington,  82  Ind.  534. 

The  tenth  instruction  related  to  the  question  of  damages. 
So  many  reasons  might  be  stated  why  this  instruction  was 
properly  refused  that  we  do  not  feel  called  upon  to  point 
them  out. 

The  instructions  of  the  court  upon  the  elements  of  dam- 
ages were  sufficiently  full  and  specific,  hence  the  court  was 
not  bound  to  give  the  instruction  asked  by  the  appellant, 
even  were  it  unobjectionable. 

We  have  examined  the  evidence  in  the  record.  It  is  ample 
to  sustain  the  verdict,  and  in  view  of  the  loss  which  the 
widow  and  children  of  the  decedent  sustained  because  of  his 
death,  the  appellant  certainly  has  no  reason  to  complain  that 
the  verdict  assessed  excessive  damages. 
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We  find  no  error  in  the  record. 
Judgment  affirmed,  with  costs. 

MiTCHELLy  C.  J.J  took  no  part  in  the  consideration  of  this 
case. 

FUed  April  1%  1890. 


No.  14,164. 

Devol  et  al.  v.  Dte  et  al. 

Gin. — Caiuaa  Mortis, — Facts  OonstUuHng.--'The  deceased  had  a  tin  box, 
which  he  kept  in  a  private  drawer  in  the  yault  of  a  bank  safe.  Shortly 
before  his  death  he  entmsted  the  keys  of  his  box  and  private  drawer 
to  the  cashier  of  the  bank,  in  whose  custody  they  remained  nntil  after 
the  decedent's  death.  Three  days  before  his  death,  with  knowledge 
that  dissolution  was  imminent,  he  declared  to  the  cashier  that  it  had 
always  been  his  purpose  to  give  P.  G.  D.  $5,000,  and  that  he  had  put 
$2,000  in  gold  in  a  bag  and  marked  the  name  of  the  latter  upon  it,  and 
left  it  in  the  tin  box  in  the  raalt  (the  bag  so  marked  was  found  after 
his  death  in  the  tin  box) ;  he  then  directed  the  cashier  to  go  to  the 
bank  and  count  out  $3,000  more  in  gold  coin  and  put  in  a  sack  and 
mark  it  as  the  other  sack  was  marked,  and  that  he  should  also  count 
out  $1,000  in  currency  and  place  it  in  an  envelope  for  Mrs.  N.,  and  put 
her  name  upon  it.  He  then  directed  that  in  case  of  his  death,  the 
sacks  and  package  should  be  delivered  by  the  cashier  to  the  parties  in- 
dicated by  the  writing  thereon.  The  testator  upon  being  informed  that 
his  directions  as  to  counting  out  the  gold  coin  and  currency  and  mark- 
ing it  had  been  carried  out,  expressed  his  approval. 

Heldf  that  the  above  facts  show  a  valid  delivery  to  the  cashier  for  the  use 
of  the  donees,  and  that  the  delivery  was  made  in  view  of  impending 
death. 

Sake. — (husa  Mortis. —  Wken  GonsummaUd. — A  gift  eausa  mortis  is  consum- 
mated when  a  person  in  peril  of  death,  and  under  the  apprehension  of  ap- 
proaching dissolution  from  an  existing  disorder,  delivers,  or  causes  to 
be  delivered,  to  another,  or  affords  the  other  the  means  of  obtaining  pos- 
session of  any  personal  goods  for  his  own  use,  upon  the  express  or  im- 
Voi>.  123.— 21 
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plied  condition  that  in  case  tbe  donor  shall  be  delivered  from  the  peril 
of  death,  the  gift  shall  be  defeated. 

Sams. — IMhery  to  Third  Penon, —  ValidUy  of. — The  deliyery  need  not  be 
made  to  the  donee  personally,  but  may  be  made  to  another  as  his  agent 
or  trustee.  A  delivery  thus  made  is  as  effectual  as  though  it  had  been 
made  directly  to  the  donee. 

SAUK.—Delioery  to  Third  P^r$on,^Effea  cf.—Tnutet  for  InUmdoA  Dtmet.— 
Where  one  in  view  of  impending  dissolution,  clearly  and  intelligently 
manifests  an  intention  to  make  a  present  gift  of  personal  property  to 
another,  and  in  consummation  of  his  intention  makes  soch  a  delivery 
to  a  third  person  for  the  use  of  the  intended  donee  as  he  is  then  capa- 
ble of  making,  considering  the  character  and  situation  of  the  property, 
the  person  to  whom  the  delivery  is  made  will  be  presumed,  in  the  ab- 
sence of  countervailing  circumstances,  to  take  the  property  as  the  trus- 
tee of  the  intended  donee,  and  not  merely  as  the  agent  of  the  donor. 

Same. — Donees. — Aeceptanee  (tf  Gift  by  Them. — I^eiumpticn  aa  to. — Trudee, — 
Delivery. —  When  Effectual. — It  was  not  necessary  that  the  donees  should 
have  constituted  the  cashier  of  the  bank  their  bailee  or  trustee,  nor 
that  they  should  have  known  of  the  intended  gift,  or  of  the  delivery, 
in  order  to  make  it  an  effectual  delivery  to  him  as  their  trustee.  The 
gift  being  beneficial  to  them,  their  acceptance  of  it  is  presumed,  until 
the  presumption  is  removed. 

Same. — Tnutee  for  Donees, — Oon^petent  Witness. — The  cashier  of  tbe  bank 
being  the  trustee  for  the  donees,  and  not  the  agent  of  the  donor,  was  a 
competent  witness  in  a  suit  involving  the  validity  of  the  gift. 

From  the  Boone  Circuit  Court. 

A,  J.  Seajff  J.  A.  Abbott  and  8.  M.  Ralston^  for  appellants. 
G.  8.  Wesner,  0.  D.  Weaner,  B.  W.  Harrison  and  B.  8. 
Higgins,  for  appellees. 

Mitchell,  C.  J. — It  appears  from  the  special  finding  of 
facts  that  William  J.  Devol,  late  of  Boone  county,  died 
testate  on  the  6th  day  of  December^  1886,  leaving  an  estate 
of  the  probable  value  of  ISO^OOO,  and  leaving  one  brother 
living,  and  the  descendants  of  three  deceased  brothers,  as  his 
only  heirs.  At,  and  for  a  long  time  prior  to  his  death,  the 
testator  had  been  the  president  of  the  First  National  Bank 
of  Lebanon.  During  this  time  he  had  a  tin  box,  which  he 
kept  in  a  private  drawer  in  the  vault  of  the  bank  safe,  and 
in  this  he  kept  stocks,  bonds,  moQey,  and  other  valuables 
belonging  to  him  personally.    Both  box  and  drawer  were 
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kept  locked^  and  no  one  had  access  to  it  but  the  testator. 
Oil  the  15th  day  of  November,  1886,  being  in  failing  health, 
lie  went  South,  returning  to  his  home  on  the  2d  day  of  De- 
cember following,  very  sick.  From  that  time  until  he  died, 
which  was  four  days  after  he  returned,  he  was  confined  to 
his  bed,  and,  while  he  did  not  wholly  despair  of  recovery,  he 
fully  realized  the  dangerous  condition  he  was  in,  and  was 
apprised  of  the  probable  fatal  termination  of  his  malady. 
Before  going  South  he  entrusted  the  key  of  his  box,  and  pri- 
vate drawer  in  the  safe,  to  Mr.  Lane,  the  cashier  of  the  bank, 
and  these  remained  in  the  custody  of  Mr.  Lane  from  that 
time  until  after  the  testator's  death.  On  the  day  following 
the  one  on  which  he  returned  from  the  South,  while  sick, 
and  propped  up  in  bed,  the  testator  declared  to  Mr.  Lane 
that  it  had  always  been  his  purpose  to  give  Pressley  G.  Dye, 
who  was  a  cousin,  1(5,000,  either  in  cash  or  bank  stocky  and 
that  he  had  put  $2,000,  in  gold,  in  a  bag  and  marked  the 
name  of  the  latter  upon  it,  and  left  it  in  the  tin  box  in  the 
vault.  He  then  directed  Lane  to  go  to  the  bank  and  count 
out  f  3,000  more  in  gold  coin  and  put  it  in  a  sack  and  mark 
it  as  the  other  sack  was  marked,  and  that  he  should  also 
count  out  f  1,000,  in  currency,  and  place  it  in  an  envelope 
for  Mrs.  Nickerson,  and  put  her  name  upon  it.  He  then  di- 
rected that,  in  case  of  his  death,  the  sacks  and  package  should 
be  delivered  by  Lane  to  the  parties  indicated  by  the  writing 
thereon. 

The  gold  coin  and  currency  were  counted  out  of  the  tin 
box  and  placed  in  sacks  and  in  a  package,  and  marked  by 
Lane  as  directed,  after  which  the  latter  informed  the  testa- 
tor that  his  directions  had  been  carried  out,  to  which  he  re- 
plied approvingly.  The  sacks  containing  the  gold  coin,  and 
the  package  with  the  currency,  remained  in  the  box  and 
drawer  until  after  the  testator's  death.  Lane  retaining  the 
keys.  At  the  time  of  the  testator's  death  the  tin  box  was 
found  to  contain,  in  addition  to  other  large  sums  of  money, 
a  sack  containing  $2,000,  marked  in  the  handwriting  of  the 
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testator  as  follows :  "  $2,000.  This  belongs  to  P.  G.  Dye. 
11-15-1886."  The  controversy  here  is  between  Pressley 
G.  Dye  and  Mrs.  Nickerson,  on  the  one  hand,  the  former 
claiming  the  two  sacks  of  gold  coin,  the  latter  claiming  the 
package  containing  the  currency,  and  certain  residuary  leg- 
atees under  the  will  of  the  testator  who  assert  the  invalidity 
of  the  gift  and  claim  the  whole  fund  as  part  of  the  residue 
of  the  testator's  estate. 

A  gift  eatbsa  mortis  is  consummated  when  a  person  in  peril 
of  death,  and  under  the  apprehension  of  approaching  dissola- 
tion  from  an  existing  disorder,  delivers,  or  causes  to  be  de- 
livered, to  another,  or  affords  the  other  the  means  of  obtaio- 
ing  possession  of  any  personal  goods  for  his  own  use,  up(in 
the  express  or  implied  condition  that  in  case  the  donor  shall 
be  delivered  from  the  peril  of  death  the  gift  shall  be  de- 
feated. Blackstone  defines  donatio  causa  mortis  to  be  a  gift 
in  prospect  of  death,  "  when  a  person  in  his  last  sickness, 
apprehending  his  dissolution  near,  delivers  or  causes  to  be 
delivered,  to  another,  the  possession  ofany  personal  goods  to 
keep  as  his  own  in  case  of  his  decease/' 

The  chief  distinction  between  gifts  inter  vivos  and  those  of 
the  character  here  in  question,  is  that  while  the  former  are 
consummated  by  delivery  the  title  to  the  property  is  irrevo- 
cably vested,  while  in  the  latter  the  title  is  ambulatory  and 
inchoate  until  the  death  of  the  donor  occurs. 

The  concurrence  of  three  things  is  essential  to  the  con- 
summation of  a  gift  cav^a  mortis  :  (1)  The  thing  given  most 
have  been  of  the  personal  goods  of  the  donor.  (2)  It  most 
have  been  given  while  the  latter  was  in  peril  of  death,  or 
while  he  was  under  the  apprehension  of  impending  dissolu- 
tion from  an  existing  malady;  and,  (3)  the  possession  of  the 
thing  given  must  have  been  actually,  or  constructively,  de- 
livered to  the  donee,  or  to  some  one  for  his  use,  with  the  in- 
tention that  the  title  should  then  vest  conditionally  upon  the 
death  of  the  donor,  leaving  sufficient  assets  in  addition  to  pay 
his  debts.    8  Am.  and  Eng.  Encyc.  of  Law,  1349,  1354.  A 
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mere  unexecuted  purpose,  however  clearly  or  forcibly  ex- 
pressed, so  long  as  it  rests  merely  in  intention,  is  not  effectual. 
The  intention  must  not  only  have  been  manifested,  but,  in 
addition,  in  order  to  consummate  the  gift,  the  donor  must 
have  transferred  the  possession  of  the  thing  to  the  donee  in 
person,  or  to  some  one  for  his  use,  under  such  circumstances 
as  that  the  person  to  whom  delivery  is  made  is  thenceforward 
affected  with  a  trust  or  duty  in  the  donee's  behalf.  Smith  v. 
Ferffusan,  90  Ind.  229;  Wilcox  v.  Matteaofiy  53  Wis.  23; 
Gano  V.  Fiak^  43  Ohio  St.  462 ;  21  Am.  Law  Rev.  732 ;  19 
Cent.  Law  Jour.  222  ;   Walsh's  Appeal,  122  Pa.  St.  177. 

No  particular  form  of  words  is  necessary  to  give  effect  to 
the  transaction  if  the  intention  of  the  donor  sufficiently  ap- 
pears, and  the  intention  to  give  is  either  accompanied  with 
or  followed  by  acts  requisite  to  constitute  a  valid  delivery. 
Kenistans  v.  Soeva,  54  N.  H.  24 ;  Martin  v.  Funk,  75  N.  Y. 
134;  Coleman  v.  Parker,  114  Mass.  30;  Hatch  v.  Atkinson, 
56  Maine,  324 ;  CHough  v.  Qofigh,  117  Mass.  83. 

The  title  of  the  donee  in  gifts  causa  mortis  is  of  an  in- 
choate character  until  the  death  of  the  donor  occurs ;  but 
notwithstanding  this,  where  the  nature  of  the  gift  admits  of 
it,  a  complete  manual  transfer  of  the  possession  of  the  sub- 
ject should  take  place,  and  the  transaction  should  be  accom- 
panied by  words,  signs,  or  a  writing  adequately  expressive 
of  the  donor's  intention.     Flood  Wills  Per.  Prop.  27. 

It  is  well  settled,  however,  that  the  delivery  need  not  be 
made  to  the  donee  personally,  but  may  be  made  to  another 
as  his  agent  or  trustee.  A  delivery  thus  made  is  as  effectual 
as  though  it  had  been  made  directly  to  the  donee.  Thus,  in 
Milrcy  v.  Lord,  4  De  Gex  F,  &  J.  264,  Lord  Chief  Justice 
TuBNEB  said  :  ^*  I  take  the  law  of  this  court  to  be  well  set- 
tled, that,  in  order  to  render  a  voluntary  settlement  valid  and 
effectual,  the  settlor  must  have  done  everything  which,  ao- 
cording  to  the  nature  of  the  property  comprised  in  the  set- 
tlement, was  necessary  to  be  done  in  order  to  transfer  the 
property  and  render  the  settlement  binding  upon  him.     He 
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may  of  coarse  do  this  by  transferring  the  property  to  the 
l)erson8  for  whom  he  intends  to  provide^  and  the  provision 
will  then  be  effectual^  and  it  will  be  equally  effectual  if  he 
transfers  the  property  to  a  trustee  for  the  purpose  of  the  set- 
tlement, or  declares  that  he  himself  holds  it  in  trust  for  those 
purposes ;  and  if  the  property  be  personal,  the  trust  may,  as  I 
apprehend,  be  declared  either  in  writing  or  by  parol/'  Mar- 
tin V.  Funk,  supra  ;  Seals  v.  Crowley^  59  Cal.  665 ;  Hill  v. 
StevmsoUy  63  Maine,  364  (18  Am.  Kep.  231)  ;  Minor  v.  Bog- 
ersy  40  Conn.  512;  Meriwether  v.  Morrisony  78  Ky.  572. 

It  has  been  held  that  if  delivery  is  made  to  a  third  per- 
son, with  instructions  to  deliver  to  the  intended  donee  at 
the  death  of  the  donor,  the  latter  retaining  dominion  over  it 
meanwhile,  the  delivery  is  ineffectual,  because  the  third  per- 
son in  such  a  case  becomes  merely  the  agent  or  bailee  of  the 
donor.  If,  however,  the  delivery  is  made  to  a  third  person 
for  the  use  of  the  donee,  or  under  such  circumstances  as  in- 
dicate that  the  donor  relinquishes  all  right  to  the  possession 
or  control  of  the  thing  given,  and  intends  to  vest  a  present 
title  in  the  donee,  the  gift  will  be  sustained.  Farquharson 
V.  (hve,  2  Coll.  356  (15  L.  J.  Ch.  137) ;  Flood  Wills  Per. 
Prop.  28. 

Where  one,  in  view  of  impending  dissolution,  clearly  and 
intelligently  manifests  an  intention  to  make  a  present  gift 
of  personal  property  to  another,  and  in  consummation  of 
his  intention  makes  such  a  delivery  to  a  third  person  for  the 
use  of  the  intended  donee  as  he  is  then  capable  of  making, 
considering  the  character  and  situation  of  the  property,  the 
person  to  whom  delivery  is  thus  made  will  be  presumed,  in 
the  absence  of  countervailing  circumstances,  to  take  the 
property  as  the  trustee  of  the  intended  donee,  and  not  merely 
as  the  agent  of  the  donor.  ShacUeford  v.  Brown,  89  Mo. 
546 ;  Michener  v.  Dale,  23  Pa.  St.  59 ;  Sessions  v.  Mosely, 
4  Cush.  87. 

Thus  it  has  been  said,  ^^  the  death-bed  delivery  to  a  third 
person  for  the  donee,  which  takes  effect,  is  essentially  a  de- 
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livery,  not  to  any  agent  of  the  donor,  but  to  a  trustee  for  the 
donee/'  2  Schouler  Per.  Prop.,  section  176.  BoiUa  v.  ElliSy 
17  Beav.  121 ;  Grymes  v.  Hone,  49  N.  Y.  17 ;  JBorneman  v. 
Sidlinger,  15  Maine,  429;    Drury  v.  Smithy  1  P.  Wms.  404. 

Expressions  are  sometimes  found  in  the  books  to  the  effect 
that  gifts  causa  mortis  are  not  favored  in  law,  because  of  the 
opportunity  which  they  afford  for  the  perpetration  of  frauds 
apon  the  estates  of  deceased  persons  by  means  of  perjury  and 
fidse  swearing;  but  gifts  of  the  character  of  that  in  question 
are  not  to  be  held  contrary  to  public  policy,  nor  do  they  rest 
under  the  disfavor  of  the  law  when  the  facts  are  clearly  and 
satisfactorily  shown  which  make  it  appear  that  they  were 
freely  and  intelligently  made.  Ellis  v.  SecoTj  31  Mich. 
185. 

While  every  case  must  be  brought  within  the  general  rule 
upon  the  points  essential  to  such  a  gift,  yet  as  the  circum- 
stances under  which  donationes  mortis  caiLsa  are  made  must, 
of  necessity,  be  infinite  in  variety,  each  case  must  be  de- 
termined upon  its  own  peculiar  facts  and  circumstances. 
Bickeschied  v.  Exchange  Bank,  28  West  Va.  340 ;  Kliff  v. 
Weaver,  94  N.  C.  274  (55  Am.  Rep.  601). 

The  rule  requiring  delivery,  either  actual  or  symbolical, 
must  be  maintained ;  but  its  application  is  to  be  mitigated 
and  applied  according  to  the  situation  of  the  subject  of  the 
gift,  and  the  condition  of  the  donor. 

The  intention  of  a  donor,  in  peril  of  death,  when  clearly 
ascertained  and  fairly  consummated,  within  the  meaning  of 
well  established  rules,  is  not  to  be  thwarted  by  a  narrow  and 
illiberal  construction  of  what  may  have  been  intended  for 
and  deemed  by  him  a  suiBcient  delivery.  The  rule  which 
requires  delivery  of  the  subject  of  the  gift  is  not  to  be  en- 
forced arbitrarily.  Stephenson  v.  King,  81  Ky.  425  (50  Am. 
Rep.  172). 

It  clearly  appears  from  the  facts  found  in  the  present  case 
that  the  sacks  containing  the  gold  coin,  as  well  as  the  pack- 
age in  which  the  currency  was  sealed,  were  delivered  to  the 
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cashier  of  the  bank  for  the  use  of  the  intended  donees.  Each 
parcel  of  money  contained^  written  upon  it,  what,  in  effect, 
amounted  to  the  declaration  of  a  trust  in  favor  of  the  person 
who  was  indicated  to  be  the  owner  of  its  contents.  The 
money  was  carefully  counted  and  placed  in  packages,  thus 
separating  it  from  all  the  other  money  and  valuables  of  the 
donor.  Upon  each  parcel,  or  package,  appeared  a  written 
declaration  made  by,  or  at  the  request  of  the  donor,  indicat- 
ing as  plainly  as  language  could  the  intention  of  the  latter 
in  respect  to  the  title  and  ownership  of  the  property.  The 
character  of  the  property  was  such  that  no  prudent  person 
would  have  directed  its  removal  from  the  vault  of  the  bank. 
The  donor  had  relinquished  the  key  to  his  private  drawer 
and  tin  box  to  the  cashier  of  the  bank,  thereby  effectually 
surrendering,  so  far  as  could  be,  all  dominion  over  the  prop- 
erty, and  affording  to  the  donees  the  means  of  obtaining  pos- 
session of  it. 

Without  pausing  to  review  the  authorities,  it  is  sufficient 
to  say  that  where  property  is  delivered  to  a  third  person  for 
the  use  of  another,  as  a  gift  causa  mortis,  and  its  delivery  is 
accompanied  by  a  written  declaration  clearly  indicating  that 
it  is  delivered  for  the  use,  or  upon  a  trust  for  an  intended 
donee,  or  where  a  death-bed  delivery  is  made  in  the  presence 
of  witnesses,  who  are  disinterested  and  called  for  the  pur- 
pose, the  intention  of  the  donor  should  not  be  permitted  to 
fail  by  a  narrow  and  illiberal  construction,  in  case  a  delivery 
corresponding  with  the  condition  of  the  donor  and  the  situ- 
ation of  the  property  was  actually  made.  Ellis  v.  Seoor,  su^ 
pra;  Williams  v.  Guile,  117  N.  Y.  343;  2  Schouler  Per. 
Prop.,  section  179. 

Our  conclusion  is  that  the  facts  found  show  a  valid  deliv- 
ery to  the  cashier  for  the  use  of  the  donees,  and  that  the  de- 
livery was  made  in  view  of  impending  death. 

The  conclusion  having  already  been  reached  that  the 
cashier  of  the  bank  was  not  the  agent  of  the  donor,  it  fol- 
lows he  was  not  incompetent  to  testify,  even  if  the  appel- 
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lant's  contention  should  be  conceded^  that  as  the  agent  of  the 
donor  he  would  have  been  incompetent. 

It  may  not  be  amiss  to  say  that  it  was  not  necessary  that 
the  donees  should  have  constituted  the  cashier  of  the  bank 
their  bailee^  or  trustee,  nor  that  they  should  have  known  of 
the  intended  gift^  or  of  the  delivery,  in  order  to  make  it  an 
effectual  delivery  to  him  as  their  trustee.  The  gift  being 
beneficial  to  them,  their  acceptance  of  it  is  presumed  until 
the  presumption  is  removed.  Blasdel  v.  Locke,  52  N.  H. 
238 ;  Darland  v.  Taylor,  52  Iowa,  503 ;  Trawell  v.  Carra- 
foayy  10  Heisk.  104. 

The  judgment  is  affirmed,  with  costs. 

Filed  AprU  12, 1890. 
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SfbciaIi  Findiko. — PouiUion. — AdvanoemenL — Qift, — ^In  a  suit  for  parti- 
tion between  heirs  the  finding  stated  that  the  deceased  made  advance- 
ments to  certain  of  his  children,  and  that  no  other  advancements  were 
made  to  either  the  children  or  the  grandchildren  of  the  deceased ;  but 
stated  also,  after  the  facts  so  found,  that  the  advancements  were  made 
with  the  avowed  purpose  of  making  the  children  to  whom  the  advance- 
ments were  made  as  nearly  eqnal  as  he  was  able  to  his  two  other  chil- 
dren, and  that  the  deceased  then  said  he  was  not  able  to  give  them 
an  amount  equal  to  the  advancements  he  had  made  to  his  other  two 
children. 

Hddf  disregarding  the  matter  of  evidence  improperly  in  the  finding,  or 
taking  the  finding  as  a  whole  without  eliminating  the  evidence,  that 
the  finding  was  sufficient  to  support  a  conclusion  of  law  that  the  money 
paid  by  the  ancestor  to  his  children  was  by  way  of  advancement  and  not 
as  a  gift,  and  charging  them  therewith. 


330  SUPREME  COURT  OP  INDIANA, 

Whitcomb,  Guardian,  el  aL  v.  Smith  «C  aL 

Same. — Evidenoe  Intermingled  wUh  Fads. — Elimination  of, — Condusian  <f  Law, 
—The  finding  of  the  evidenoe,  although  it  be  all  the  evidence,  will  not 
support  a  conclusion  of  law.  The  fact  that  the  court  has  intermingled 
with  the  finding  of  facts  statements  or  items  of  evidence  will  not  vitiate 
the  finding,  if  sufficient  facts  be  found  to  support  the  conclusion  of 
law ;  but  if  by  eliminating  from  the  finding  the  items  of  evidence,  there 
be  sufficient  facts  found  to  support  the  conclusions  of  law,  and  the 
proper  conclusion  of  law  is  stated  from  the  facts  found,  there  is  no 
error  in  the  conclusion  of  law,  and  the  case  will  not  be  reversed. 

From  the  Shelby  Circuit  Court. 

T.  B,  Adams  and  L.  T.  Michenery  for  appellants. 

B.  F,  Love,  A,  Major  and  H.  C.  Morrison,  for  appellees. 

OldB;  J. — This  was  a  suit  between  the  heirs  at  law  of  James 
Smithy  deceased,  for  partition  between  them  of  the  lands  of 
which  he  died  the  owner.  Other  persons  were  made  parties 
for  the  purpose  of  settling  the  title  to  a  small  portion — four- 
teen acres — of  said  land.  The  appellees  William  H.  Smith 
and  Claudius  Smith  were  made  defendants,  and  filed  a  cross- 
complaint,  alleging  thftt  William  H.  Smith  is  a  grandson  of 
said  James  Smith,  deceased,  he  being  the  only  child  and  heir 
at  law  of  William  Smith,  who  was  a  son  of  said  James  Smith, 
deceased,  and  that  said  William  died  before  the  death  of  said 
James ;  that  Claudius  Smith  is  the  child  and  only  heir  of 
Benjamin  Smith,  son  of  said  deceased,  and  who  died  before 
the  death  of  James ;  that  said  James  Smith  died  intestate, 
the  owner  of  the  real  estate  described  in  the  complaint ;  that 
said  James  Smith  in  his  lifetime  made  certain  advancements 
to  his  other  children  and  grandchildren,  but  made  no  ad- 
vancements to  either  William  H.  or  Claudius,  or  the  father 
of  either  of  them. 

Issues  were  joined  on  the  complaint  and  cross-complaint, 
and  the  cause  was  submitted  to  the  court  for  trial,  and  upon 
proper  request  the  court  made  a  special  finding  of  facts  and 
stated  its  conclusions  of  law. 

The  appellants  excepted  to  the  conclusions  of  law,  and  this 

the  only  error  discussed. 
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The  question  presented  arises  on  the  second  conclusion  of 
law  stated,  which  is  based  upon  the  eighth  finding  of  fact. 
The  court  found  that  advancements  had  been  made  to  the 
heirs  other  than  said  William  H.  and  Claudius  Smith,  and 
ordered  that  the  amounts  so  advanced  be  charged  against  the 
interest  of  the  heir  receiving  the  same ;  that  the  land  could 
not  be  partitioned  without  injury,  and  ordered  the  same  sold 
and  the  proceeds  divided  in  accordance  with  the  finding  of 
the  court. 

To  present  the  question  involved  it  is  only  necessary  to 
set  out  the  eighth  finding  of  fact  and  the  second  conclusion 
of  law  stated  by  the  court. 

The  eighth  finding  is  as  follows : 

"  The  court  further  finds  that  the  said  James  Smith,  de- 
ceased, did  in  his  lifetime  make  to  each  of  his  said  children 
the  following  advancements  upon  their  anticipated  respective 
distributive  shares  of  his  estate  at  his  decease  as  his  heirs  at 
law:  To  his  said  son  Hugh  Robert  Smith,  $1,000;  to  his 
said  son  James  Smith,  $1,000 ;  to  his  said  daughter  Hettie 
Hendrickson,  in  her  lifetime,  the  sum  of  $1,250;  to  his  said 
daughter  Eliza  Lawson,  in  her  lifetime,  the  sum  of  $1,500; 
to  his  daughter  Kezzie  Beyer,  in  her  lifetime,  the  sum  of  $1^- 
400,  and  that  the  foregoing  are  all  of  the  advancements  made 
by  said  James  Smith,  deceased,  to  any  of  his  children  or  grand- 
children as  heirs  i^t  law  ;  that  at  the  time  of  making  the  above 
advancements  the  said  James  Smith,  deceased,  made  the  same 
with  the  avowed  purpose  of  making  the  children  to  whom 
he  made  the  same  as  nearly  equal  as  he  was  able  at  that  time 
to  do  with  William  Smith,  deceased,  the  said  father  of  Will- 
iam H.  Smith,  and  Benjamin  Smith,  deceased,  the  father  of 
said  Claudius  Smith,  and  he  then  said  that  he  was  not  able 
to  give  them  an  advancement  equal  to  the  advancements  he 
had  made  to  William  and  Benjamin ;  that  the  said  William 
and  Benjamin  were  not  present  at  the  time  of  the  said  ad- 
vancements and  declarations,  nor  were  the  claimants  Will- 
iam H.  and  Claudius." 
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The  second  conclusion  of  law  stated  by  the  court  is  as  fol- 
lows: 

''  That  the  parties  plaintiff  and  defendant  are  entitled  to 
partition  of  the  lands  described  in  the  complaint,  other  than 
said  fourteen  acres  of  land,  in  the  proportion  and  manner 
designated  in  the  foregoing  finding  of  facts,  and  that  the 
amount  of  advancements  as  found  to  have  been  made  to  the 
parties  therein  named  should  be  charged  against  them  and 
taken  from  their  interests  in  the  distribution  of  the  proceeds 
of  the  sale  of  said  land.'' 

It  is  contended  by  counsel  for  appellant  that  said  finding 
of  fact  does  not  support  the  conclusion  of  law,  for  the  rea- 
son that,  taking  said  finding  as  a  whole,  it  shows  distinctly 
that  the  deceased  intended  to  give  said  several  sums  to  each 
of  the  parties. 

We  can  not  agree  with  the  contention  of  counsel.  The 
finding  expressly  states  and  finds  that  said  sums  were  ad- 
vancements, and  that  there  were  no  other  advancements  made 
to  any  other  children  or  grandchildren  of  deceased.  There 
is  included  in  this  finding,  after  the  statement  and  finding 
of  the  facts,  a  statement  of  evidence,  which  counsel  construe 
as  indicating  that  the  amounts  were  given  to  the  parties 
named  to  make  them  even  with  the  amounts  given  to  the 
fathers  of  William  H.  and  Claudius;  but  the  fiicts  found 
show  that  such  was  not  the  fact,  but  that' the  amounts  were 
paid  to  the  parties  named  as  advancements,  and  not  as  gifls. 
If,  as  found  by  the  court,  these  amounts  were  advancements, 
then  they  were  not  gifts,  and  if  the  recital  of  the  statement 
made  by  the  deceased  ancestor  was  properly  in  the  finding 
of  fact,  and  would  convey  the  idea  that  the  amounts  were 
gifts,  the  facts  found  contradict  that  theory.  The  statement 
of  the  ancestor  is  mere  evidence.  It  is  one  of  the  items  of 
evidence  from  which  the  court  found  the  facts,  and  it  has  no 
legitimate  place  in  the  finding,  and  must  be  disregarded. 
The  finding  of  the  evidence,  although  it  be  all  the  evidence, 
will  not  support  a  conclusion  of  law ;  but  if  evidence  be 
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intermiDgled  in  a  finding  of  facts,  and  sufficient  facts  be 
found  to  support  the  conclusion  of  law,  the  fact  that  the  court 
has  intermingled  with  the  finding  of  facts  statements  or  items 
of  evidence  will  not  vitiate  the  finding;  but  if  by  eliminat- 
ing from  the  finding  the  items  of  evidence,  there  be  sufficient 
facts  found  to  support  the  conclusions  of  law,  and  the  proper 
conclusion  of  law  is  stated  from  the  facts  found,  then  there 
is  no  error  in  the  conclusion  of  law,  and  the  case  will  not  be 
reversed.  Kealing  v.  Vanaiclde,  74  Ind.  529 ;  Toriaey  v.  Lock- 
wood,  30  Ind.  153;  XocJE;  v.  Merchants  NaVl  Bank,  66  Ind. 
353 ;  Davis  v.  Franklin,  25  Ind.  407 ;  Bartholomew  v.  Fier- 
«on,  112  Ind.  430. 

Taking  the  finding  as  a  whole,  without  eliminating  the 
statements  of  evidence,  we  do  not  think  it  bears  the  con- 
struction placed  upon  it  by  counsel  for  appellant.  The  state- 
ments which  the  deceased  is  found  to  have  made  do  not 
negative  the  fact  that  the  amounts  paid  to  the  persons  named 
were  intended  as  advancements ;  it  would  indicate  that  he 
had  advanced  a  larger  sum  to  each  of  his  sons,  William  and 
Benjamin,  but  the  court  finds  that  no  advancements  were 
made  to  them. 

There  is  no  error  in  this  conclusion  of  law. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  11, 1890. 


334  SUPREME  COURT  OF  INDIA2SA, 


The  Ciij  of  Michigan  Citj  v.  Ballanoe. 


_  No.  14,203. 

1188    834 

llil-i^  The  Cm^  op  Michigan  City  v.  Ballance. 

City.— D^erfttw  Sidewalk.'--lnjurU8  Oatued  hy. — Action  to  Recover  for.—Oomr 
plmnL — Hueband  and  Wife. — Where,  in  a  complaint  to  recover  for  in- 
juries  caused  by  a  defective  sidewalk,  it  does  not  appear  that  the  plain- 
tiff is  a  married  woman,  and  the  prayer  is  broad  enough  to  cover  all 
damages  for  which  a  recovery  might  be  had  because  of  the  alleged  in- 
juries, the  objection  made  for  the  first  time  in  the  Supreme  Court  that 
the  cause  of  action  stated  only  relates  to  money  expended  on  account 
of  the  injuries  received,  and  that  for  damages  of  this  character  the 
husband  must  bring  the  action,  will  not  be  sustained. 

Same. — Verdict, — Sufficiency  of  Evidence  to  Sustain, — Where  the  evidence  in 
such  action,  the  plaintiff  being  free  from  contributory  negligence,  shows 
that  the  accident  occurred,  that  the  plaintiff  received  serious  bodily  in- 
juries, suffering  great  pain,  and  in  consequence  gave  premature  birth 
to  a  child,  and  that  the  accident  occurred  at  a  point  immediately  in 
front  of  tin  mayor's  residence,  over  which  he  passed  daily,  tending  to 
show  that  th^  city  had  notice  of  the  defective  condition  of  the  walk,  a 
verdict  for  the  plaintiff  will  be  not  reversed  on  the  ground  that  it  is  not 
sustained  by  sufficient  evidence. 

pAAcnOB. — Exeeeaive  Damagee, — Qu/eUion  ef  How  Presented  to  Supreme  Oourt 
— New  Trial. — To  present  the  question  of  excessive  damages  to  the  Su- 
preme Court  it  must  be  assigned  as  a  cause  for  a  new  trial. 

From  the  La  Porte  Circuit  Court. 

W.  A.  BniAey  J.  A.  Thornton  and  M.  Nye,  for  appellaot. 
H.  B.  Tuihill  and  L.  A.  Cole,  for  appellee. 

Berkshire.  J. — The  appellee  was  the  plaintiff,  and  the 
appellant  the  defendant^  in  the  court  below. 

The  complaint  is  in  two  paragraphs,  not  materially  differ- 
ent, and  charges  negligence  upon4he  appellant  in  allowing  a 
certain  sidewalk  along  one  of  its  streets  to  get  out  of  repair, 
because  of  which  the  appellee  was  seriously  injured  in  her 
person,  greatly  to  her  damage. 

To  the  complaint  the  appellant  filed  an  answer  in  general 
denial. 
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The  cause  was  submitted  to  the  jury^  and  a  verdict  re- 
turned for  the  appellee  in  the  sum  of  |700. 

The  appellant  moved  the  court  for  a  new  trial,  which  mo- 
tion the  court  overruled  and  the  proper  exception  was  saved. 

The  appellant  has  assigned  a  number  of  errors,  but  we 
must  disregard  all  of  them,  but  the  first  and  tenth,  as  relat- 
ing to  matters  not  properly  assignable  as  error  in  this  court. 

By  the  tenth  error  the  sufficiency  of  the  complaint  is 
brought  in  question,  the  attack  thereon  being  made  for  the 
first  time  in  this  court. 

It  is  contended  that  the  appellee,  being  a  married  woman, 
the  cause  of  action  stated  was  in  her  husband,  and  that  he 
alone  can  maintain  the  action. 

The  contention  is  that  the  cause  of  action  stated  only  re- 
lates to  money  which  was  laid  out  and  expended  on  account 
of  the  injuries  received,  and  that  for  damages  of  this  charac- 
ter the  husband,  and  not  the  wife,  must  bring  the  action. 

There  may  be  cases  where  the  husband,  and  not  the  wife, 
would  be  the  proper  party  to  sue  for  money  expended  because 
of  injuries  suffered  by  the  wife,  but  we  are  not  willing  to 
concede  that  this  would  be  true  in  a  case  where  the  wife's 
money,  and  not  the  husband's,  is  laid  out  and  expended. 
But  no  such  question  arises  upon  the  complaint  here  under 
consideration. 

It  nowhere  appears  in  the  complaint  that  the  appellee  was 
a  married  woman ;  .this  fact  appears  upon  the  trial,  but  not 
in  the  complaint ;  and  then  the  scope  and  theory  of  the  com- 
plaint is  much  broader  than  the  appellant's  counsel  are  will- 
ing to  admit. 

We  make  the  following  quotation  from  the  first  paragraph: 
"  That  said  plaintiff  was  thrown  forward  and  sideways  with 
great  violence  and  force  to  the  ground,  whereby  her  hands, 
knees,  face,  and  other  parts  of  her  body,  were  bruised,  in- 
jured, and  wounded,  and  by  reason  of  the  great  fright  and 
violent  wrenching  and  straining  of  her  body  she  suffered  a 
miscarriage,  whereby  her  life  was  endangered,  her   health 
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greatly  and  permanently  impaired,  and  suffered  great  mental 
and  bodily  pain  and  anguish,  and  has  become,  and  is,  thereby 
permanently  disabled  and  crippled.'^ 

The  prayer  is  amply  broad  to  cover  all  damages  for  which 
a  recovery  might  be  had,  because  of  the  alleged  injuries. 

We  have  no  doubt  as  to  the  sufficiency  of  the  complaint  as 
against  a  demurrer,  and,  a  fortiori,  we  are  satisfied  that  it  is 
good  when  attacked  for  the  first  time  by  the  assignment  of 
error  in  this  court. 

The  first  error  assigned  relates  to  the  ruling  of  the  court 
in  overruling  the  motion  for  a  new  trial. 

The  motion  for  a  new  trial  states  but  two  causes :  ^'1.  That 
the  verdict  is  not  sustained  by  sufficient  evidence.  2.  That 
the  verdict  and  judgment  are  contrary  to  Ir^w  and  the  evi- 
dence.^' 

The  second  reason  presents  no  question  not  covered  by  the 
first. 

We  have  carefully  examined  and  considered  the  evidence ; 
that  the  accident  occurred,  and  that  the  appellee  received  se- 
rious bodily  injury,  and  suffered  great  pain,  and  gave  prema- 
ture birth  to  a  child  with  which  she  was  pregnant  at  the  time 
of  the  accident,  there  seems  to  be  no  question. 

We  think  the  jury  might  well  have  come  to  the  conclu- 
sion, from  the  appellant's  testimony  alone,  that  the  sidewalk 
where  the  accident  occurred  was  in  a  dilapidated  and  unsafe 
condition. 

The  testimony  of  the  appellant,  as  well  as  that  of  the  ap- 
pellee, tended  strongly  to  show  that  the  city  had  notice  of 
the  condition  of  the  sidewalk. 

The  accident  occurred  at  a  point  immediately  in  front  of 
the  residence  of  the  mayor  of  the  city,  and  over  which  he 
passed  day  after  day. 

There  is  no  evidence  tending  to  show  contributory  negli- 
gence on  the  appellee's  part ;  so  far  as  the  evidence  discloses 
she  was  guilty  of  no  negligence.     But  it  is  contended  that 
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the  damages  assessed  are  excessive ;  the  record  presents  no 
Boch  question. 

To  present  this  question  it  should  have  been  assigned  as  a 
reason  for  a  new  trial.  But  we  do  not  think  the  damages 
assessed  are  unreasonable. 

In  view  of  the  injury  sustained,  with  all  of  its  proximate 
results,  we  think  the  verdict  of  the  jury  was  very  reasonable. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  22, 1890. 
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BUBKHABT  ET  AL.  V.  GlADISH  ET  AL.  146_399 

Plbadihg. — OompUiinL — Suffeimcy  of, — Qwationdd  by  AmgnmeiU  of  Error, — 
When  vriil  &«  Upheld, — Where  the  sufficiency  of  a  complaint  is  questioned 
for  the  first  time  in  the  Supreme  Court,  if  the  complaint  would  he  good 
after  verdict,  or  is  sufficient  to  bar  another  action  for  the  same  cause,  it 
is  sufficient  to  withstand  such  an  attack. 

Will.— Jfenta/  Ca^paeity  of  TegUUor,—  What  Sh^fieimt  in  Laio.^The  law  re- 
quires one  who  would  execute  a  valid  will  to  possess  mind  enough  to 
know  the  extent  and  value  of  his  property,  the  number  and  names  of 
the  persons  who  are  the  natural  objects  of  his  bounty,  their  deserts  with 
reference  to  their  conduct  and  treatment  towards  him,  their  capacity 
and  necessity,  and  that  he  shall  have  sufficient  active  memory  to  re- 
tain all  these  facts  in  his  mind  long  enough  to  have  his  will  prepared 
and  executed. 

S/LU¥U---Term**ofUnioundMmdJ'--WhatInchuiedl^^  term   "of 

unsound  mind,"  under  section  2556,  B.  S.  1881,  includes  every  species 
of  unsoundness  of  mind. 

Same. — Deltuions. — Impadrment  of  Mind, — A  person  possessed  of  delusioDS, 
whose  mind  is  impaired  to  that  degree  which  the  law  upon  the  subject 

Vol.  123.— 22 
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of  wills  recognises  as  amoanting  to  insanity  or  nnsoandneas  of  mind, 
is  incapable  of  making  a  Talid  will. 

Same. — Ckmtest  of. — OomplainL — Suficieney  af  ioA«n  Tested  6y  AxgiqnmaA  nj 
Error. — A  complaint  in  an  action  contesting  a  will  which  charges  that 
the  testator's  mind  was  so  far  affected  that  he  no  longer  possessed  a 
sound  and  disposing  mind  and  memory,  is  sufficient  when  tested  for  the 
first  time  in  the  Supreme  Court  by  an  assignment  of  error. 

Same. — Defeetive  CompkunL — Cured  by  Verdict. — Under  such  an  allegation 
as  above,  proof  was  admissible  showing  the  extent  to  which  the  tes- 
tator's mind  was  impaired,  and  the  defective  allegations  in  the  com- 
plaint would  be  cured  by  the  verdict  of  the  jury. 

Same. — Emdenee, — Sufficieney  (^  to  Show  Mentcd  Unwundnest. — Where  the  ev- 
idence in  an  action  to  set  aside  a  will  tends  to  prove  that  the  testator 
was  addicted  to  the  excessive  use  of  intoxicating  drink ;  that  he  was 
insanely  jealous  of  his  wife,  a  woman  of  good  reputation  for  chastity ; 
that  he  persistently  denied  the  paternity  of  two  of  his  children,  and 
charged  that  one  of  them  was  the  child  of  his  son-in-law ;  that  he 
charged  his  wife  with  being  too  intimate  with  all  of  his  sons-in-law,  as 
well  as  with  other  men,  and  frequently  beat  and  abused  her  on  account 
of  her  supposed  infidelity  ;  that  finally  he  shot  her  to  death  and  then 
committed  suicide,  leaving  a  written  statement  proving  that  he  took 
her  life  on  account  of  her  supposed  infidelity,  there  being  no  foundation 
for  his  charges  against  her,  the  testator's  unsoundness  of  mind  at  the 
time  of  his  death  is  sufficiently  shown. 

Same. — Testimony  of  Non- Expert  Witness. — Basis  of  Opinion, — Evidence  as  to. 
— A  person  who  is  not  an  expert  can  not  testify  as  to  the  mental  con- 
dition of  another  without  giving  the  facts  upon  which  the  opinion  to 
be  stated  rests. 

Same. — Conduct  and  Conversations  of  Testator  in  Family. — Tesiinumy  as  to. — 
Parties. — In  giving  the  facts  upon  which  the  witness  bases  his  opin- 
ion, he  should  be  permitted  to  state  every  fact  which  could  be  rea- 
sonably made  the  foundation  of  an  opinion  as  to  the  mental  condition 
of  the  testator.  Under  this  rule  the  parties  to  the  suit  were  properly 
permitted  to  testify  to  the  conduct  and  conversations  of  the  testator  in 
his  family. 

Same. —  Work  Done  hy  Plaini^sfor  Testator. — Evidence.— It  was  not  error 
for  the  court  to  permit  the  parties  and  other  witnesses  to  testify  as  to 
the  kind  and  quality  of  work  and  labor  performed  by  the  plaintifis  for 
the  testator  during  the  time  they  lived  at  home,  and  their  conduct 
towards  him,  such  evidence  going  to  show  whether  the  will  was  natnral 
or  unnatural,  and  whether  the  parties  disinherited  had  so  conducted 
themselves  towards  the  testator  as  to  merit  disinheritance. 

Same. —  Witness. — Intimacy  of  with  Wife  (^  Textaior. — The  testimony  of  a 
witness  with  whom  the  testator  had  frequently  charged  his  wife  with 
improper  intimacy,  that  he  had  never  had  sexual  intercourse  witl\  the 
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wife  of  the  testator,  was  admissible  as  tending  to  prove  the  allegation 
of  the  complaint  that  the  testator  in  making  snch  charges  was  influ- 
enced by  insane  delusions. 
Verdict. — Supported  by  Etridenee. — Arawen  to  Interrogatories. — New  Trial — 
Where  there  is  no  conflict  between  the  answers  to  interrogatories  and 
the  general  verdict,  and  the  general  verdict  is  supported  by  the  evi- 
dence, a  new  trial  should  not  be  granted  because  the  answers  to  inter- 
rogatories are  not  supported  by  the  OTidenoe. 

From  the  Pike  Circuit  Court. 

J.  E.  McOidloughj  J.  H.  Miller y  E.  P.  Richardson  aud  A. 
H.  Taylor y  for  appellants. 

E.  Smithy  F.  B.  Posey  and  W.  F.  Toumsendy  for  appellees. 

Coffey,  J. — This  was  an  action  by  the  appellees  against 
the  appellants  to  contest  and  set  aside  the  last  will  of  Peter 
Burkhart.  The  complaint,  omitting  the  caption  and  formal 
parts,  is  substantially  as  follows : 

'^  That  Peter  Burkhart  departed  this  life  on  the  20th  day 
of  July,  1887,  leaving  the  plaintiffs  and  defendants  herein, 
except  Noah  Burkhart,  as  his  only  children  and  heirs  at  law; 
that,  on  the  22d  day  of  July,  1887,  a  certain  writing,  pur- 
porting to  be  his  last  will  and  testament,  bearing  date  March 
14th,  1885,  was  presented  to,  and  admitted  to  probate  by, 
the  clerk  of  the  Pike  Circuit  Court,  and  was  filed  and  re- 
corded in  the  record  of  wills  in  said  county,  and  letters  were 
thereupon  issued  to  the  defendants  Noah  Burkhart  and  Noah 
A.  Burkhart  as  executors  of  said  pretended  will,  who  there- 
upon qualified  and  took  charge  of  all  the  property,  both  real 
and  personal,  named  in  said  pretended  will,  which  estate  is  of 
the  probable  value  of  twelve  thousand  dollars ;  a  copy  of  said 
pretended  will  is  filed  with  the  complaint ;  that  by  the  terms  of 
said  pretended  will  the  defendants  Noah  A.  Burkhart,  Adam 
6.  Burkhart,  General  Burkhart  and  Caroline  Morgan  are 
named  as  devisees  and  legatees  therein,  and  are  given  thereby 
the  whole  of  the  property  of  the  said  Peter  Burkhart  except 
thirty-six  and  sixty  hundredths  acres  of  land,  which  are  by 
the  terms  of  the  said  pretended  will  set  apart  to  discharge  the 
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debts  which  the  said  Peter  Barkhart  owed  at  the  time  of  his 
death;  with  the  provision  that  whatever  might  be  left  after 
the  payment  of  said  debts  should  be  divided  equally  among 
the  plaintiffs  and  defendants  herein,  except  the  said  Noah 
Burkhart ;  that  the  personal  estate  of  the  said  Peter  Bark- 
hart;  together  with  said  land,  will  not  be  more  than  sufficient 
to  pay  said  debts ;  that  the  provisions  of  said  pretended  will 
entirely  exclude  the  plaintiffs,  who  are  entitled  as  the  heirs 
of  said  Peter  Burkhart  to  a  five-ninths  part  in  value  of  said 
estate ;  that  said  pretended  will  is  invalid  for  the  following 
reasons  :  The  said  Peter  Burkhart,  at  the  time  of  the  execu- 
tion of  said  pretended  will,  and  for  many  years  prior  thereto, 
and  down  to  the  day  of  his  death,  was  not  the  possessor  of 
a  sound  mind  and  disposing  memory,  but,  on  the  contrary, 
was  in  a  state  of  partial  insanity,  produced  by  the  long  con- 
tinued and  excessive  use  of  alcoholic  stimulants,  and  was 
afflicted  with  and  subject  to  insane  delusions  concerning  his 
wife  and  these  plaintiffs,  and  the  husbands  of  said  Selina  J., 
Harriet  A.  and  Susan  ;  that  for  many  years  prior  to  the  ex- 
ecution of  said  pretended  will  he  was  continually  under  the 
influence  of  said  insane  delusion,  and  was  furiously  jealoas 
of  his  wife,  a  woman  of  spotless  reputation  for  chastity,  and 
constantly  charged  her  with  licentious  intentions  and  con- 
duct towards  every  male  person  with  whom  she  chanced  to 
have  any  conversation ;  that,  influenced  by  said  insane  de- 
lusion, he  openly  charged  his  said  wife  with  having  criminal 
intercourse  with  the  husbands  of  his  and  her  own  daughters, 
and  with  having  born  children  by  them;  that  for  fifteen 
years  next  before  the  execution  of  said  pretended  will  he 
made  his  wife  and  said  children  the  victims  of  his  insane 
jealous  rage,  and  would  at  divers  times  within  said  period 
have  murdered  his  said  wife  on  account  of  said  insane  deln- 
sion,  but  he  was  prevented  from  so  doing  by  the  timely  in- 
terference of  other  parties." 

E.  P.  Richardson  was   appointed  guardian  ad  litem  for 


NOVEMBER  TERM,  1889.  341 

m 

fiarkhart  et  aL  v,  Gladish  et  a/. 

General  Burkhart,  who  was  shown  to  be  a  minor,  and  filed 
an  answer  as  such,  denying  the  allegations  in  the  complaint. 

The  other  appellants,  being  adults,  also  filed  their  general 
denial  to  the  complaint,  and  the  cause  was  at  issue. 

The  cause  was  tried  by  a  jury,  who  returned  a  general  ver- 
dict for  the  appellees,  and  with  said  general  verdict  they  also 
returned  answers  to  special  interrogatories. 

The  appellants  filed  a  motion  and  reasons  for  a  new  trial, 
which  motion  was  overruled,  and  excepted  to ;  the  court  also 
overruled  a  motion  in  arrest  of  judgment,  and  then  rendered 
a  decree  setting  aside  the  will  mentioned  in  the  complaint, 
and  revoking  the  probate  thereof. 

The  errors  assigned  are : 

1st.  That  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

2d.  That  the  court  erred  in  overruling  the  motion  in  ar- 
rest of  judgment. 

3d.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  sufficiency  of  the  complaint  is  questioned  for  the  first 
time  in  this  court,  and  when  so  questioned  it  is  settled  that 
if  the  complaint  would  be  good  after  verdict,  or  is  sufficient 
to  bar  another  action  for  the  same  cause,  it  is  sufficient  to 
withstand  such  an  attack.  Laverty  v.  State,  exreL^lOd  Ind. 
217 ;  Harper  v.  Powell,  10  Ind.  32. 

The  contention  of  the  appellants  is  that  as  it  is  not  alleged 
that  the  partial  insanity  and  the  delusions  set  out  in  the  com- 
plaint in  any  way  influenced  the  mind  of  the  testator  in 
the  execution  of  the  will  in  controversy,  it  does  not  show 
any  legal  reason  for  setting  aside  such  will.  It  is  contended 
that  a  person  who  is  only  partially  insane  may  execute  a 
valid  will,  but  no  authority  in  support  of  this  position  is 
cited  by  counsel. 

The  question,  therefore,  is  presented  as  to  whether  partial 
insanity  is,  within  the  meaning  of  our  statute  (section  2556, 
R.  S.  1881),  unsoundness  of  mind. 
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Dduaions  and  insanity  are  sometimes  used  as  meaning  the 
same  thing.  Swell's  Leading  Cases^  660.  Delusions  and 
insanity  are  but  terms  which  we  use  to  indicate  a  diseased 
mind.  The  term  ^'  of  unsound  mind^''  as  used  in  our  statute, 
includes  every  species  of  unsoundness  of  mind.  Willett  v. 
Porter,  42  Ind.  250;  Eggers  v.  Eggers,  57  Ind.  461. 

In  the  case  last  cited  it  was  held  that  a  person  who  had 
become  the  victim  of  mental  derangement,  amounting  to  in- 
sanity in  any  form,  is,  under  our  statute,  incompetent  to  make 
a  will,  and  that  an  instruction  to  the  effect  that  though  the 
testator  might  have  been  insane  to  some  extent,  yet  such  in* 
sanity  would  not  avoid  the  will  unless  it  could  be  shown  to 
have  entered  into  or  affected  the  will  itself,  was  erroneous. 

The  rule  as  here  stated,  we  think,  needs  some  modifica- 
tion, and  is,  in  fact,  modified  by  the  other  cases  upon  the 
same  subject  decided  by  this  court.  It  is  undoubtedly  true 
that  a  person  of  unsound  mind  is  incapable  of  executing  a 
will,  but  the  question  always  arises  in  cases  of  this  kind  as 
to  what  the  degree  of  mental  infirmity  is  which  the  law  rec- 
ognizes as  insanity,  or  such  unsoundness  of  mind  as  incapac- 
itates a  person  from  making  a  will.  While  the  law  does  not 
undertake  to  measure  a  person's  intellect,  and  to  define  the 
exact  quality  of  mind  and  memory  which  he  shall  possess  to 
authorize  him  to  make  a  will,  yet  it  does  require  him  to  pos- 
sess mind  to  know  the  extent  and  value  of  his  property,  the 
number  and  names  of  the  persons  who  are  the  natural  objects 
of  his  bounty,  their  deserts  with  reference  to  their  conduct 
and  treatment  towards  him,  their  capacity  and  necessity,  and 
that  he  shall  have  sufficient  active  memory  to  i*etainall  these 
facts  in  his  mind  long  enough  to  have  his  will  prepared  and 
executed.  If  he  is  in  the  possession  of  mental  faculties  to 
this  extent  he  is  not  of  unsound  mind  or  insane  within  the 
meaning  of  the  law.  On  the  other  hand,  if  he  has  not  the 
degree  of  mental  power  above  indicated,  he  is  of  unsound 
mind.   Lowder  v.  Lowder,  58  Ind.  538.   And  when  unsound- 


NOVEMBER  TERM,  1889.  343 

Barkhart  etoLv.  Gladish  et  al 

ness  of  mind  is  once  shown  to  exist,  genertlly  it  is  presumed 
to  continue  until  the  contrary  is  shown. 

The  complaint  before  us  alleges  that  at  the  time  of  the 
execution  of  the  will  in  controversy,  and  for  many  years 
prior  thereto  and  down  to  the  date  of  his  death,  the  testator 
was  not  possessed  of  a  sound  and  disposing  mind  and  mem- 
ory, but  on  the  contrary  was  in  a  state  of  partial  insanity. 

In  the  case  of  Durham  v.  Smith,  120  Ind.  463,  it  was  held 
that  an  instruction  which  told  the  jury,  in  effect,  that  a  per- 
son of  unsound  mind  was  incapable  of  making  a  will,  and 
if  there  was  any  unsoundness  of  mind  the  testator  could  not 
make  a  valid  will  whether  such  unsoundness  did  or  did  not 
affect  the  character  of  the  testament,  was  erroneous  as  tend- 
ing to  mislead  the  jury,  unless  qualified  by  an  instruction 
defining  what  degree  of  mental  disease  or  impairment  con- 
stituted unsoundness  of  mind  within  the  meaning  of  the 
law.  It  was  conceded  in  that  case,  however,  that  such  an 
instruction  when  accompanied  by  one  defining  unsoundness 
of  mind  would  not  be  erroneous. 

It  is  not  to  be  denied  that  a  person  may  be  possessed  of 
delusions  and  yet  be  capable  of  making  a  valid  will,  but  not 
so  if  his  mind  be  impaired  to  that  degree  which  the  law 
upon  the  subject  of  wills  recognizes  &s  amounting  to  in- 
sanity or  unsoundness  of  mind.  Lowder  v.  Lowdevy  supra. 
In  this  case  the  complaint,  as  we  understand  it,  undertakes 
to  charge  that  the  testator^s  mind  was  so  far  affected  that 
he  no  longer  possessed  a  sound  and  disposing  mind  and 
memory.  As  to  whether  this  would  be  sufficient  to  with- 
stand a  demurrer  we  need  not  decide ;  but  when  tested  for 
the  first  time  in  this  court  by  an  assignment  of  error  we 
think  it  sufficient.  Under  such  an  allegation  proof  was  ad- 
missible showing  the  extent  to  which  the  testator's  mind 
was  impaired,  and  the  defective  allegations  in  the  complaint 
would  be  cured  by  the  verdict  of  the  jury. 

There  are  ninety-four  reasons  assigned  for  a  new  trial,  but 
it  is  wholly  unnecessary  that  each  reason  should  be  consid- 
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ered  and  discussed  separately  in  this  opinion.  The  first 
reason  assigned  for  a  new  trial,  and  urged  in  this  court  by 
the  appellants,  is  that  the  verdict  of  the  jury  is  not  sup- 
ported by  the  evidence.  We  have  carefully  read  and  con- 
sidered the  evidence  and  find  much  in  it  which  tends  to 
prove,  we  think,  that  the  testator  was  a  person  of  unsound 
mind.  The  evidence  tends  to  prove  that  he  was  a  man  ad- 
dicted to  the  excessive  use  of  intoxicating  drink.  He  was 
insanely  jealous  of  his  wife,  who  was  a  woman  of  good  rep- 
utation for  chastity.  He  constantly  and  persistently  denied 
the  paternity  of  two  of  his  children,  and  boldly  charged 
that  one  of  them  was  the  child  of  his  son-in-law.  He 
charged  his  wife  with  being  too  intimate  with  all  of  his 
sons-in-law,  as  well  as  with  other  men,  and  frequently  beat 
and  abused  her  in  a  most  inhuman  manner  on  account  of 
such  supposed  infidelity.  Finally,  in  July,  1887,  he  shot 
her  to  death  and  then  committed  suicide,  leaving  a  written 
statement  proving  beyond  question  that  he  took  her  life  on 
account  of  her  supposed  infidelity.  At  the  time  of  her 
death  she  was  over  sixty  years  of  age,  and  the  evidence 
tends  to  prove  that  she  was  an  excellent  woman  and  that 
there  was  no  foundation  whatever  for  his  charges  against 
her.  Under  the  evidence,  as  it  comes  to  us,  we  think  there 
is  not  much  room  to  doubt  that  Peter  Burkhart,  the  testator, 
was  at  the  time  of  his  death  a  person  of  unsound  mind, 
and  that  such  had  been  his  condition  for  many  years  prior 
thereto. 

Many  of  the  reasons  assigned  for  a  new  trial  relate  to  the 
contention  of  the  appellants  that  certain  answers  to  inter- 
rogatories propounded  to  the  jury  are  not  supported  by  the 
evidence. 

The  answers  to  the  special  interrogatories  propounded  to 
the  jury  are  not  in  conflict  with,  but  support  the  general 
verdict.  If  there  were  a  conflict  between  the  answers  to  in- 
terrogatories and  the  general  verdict  it  would  have  been  the 
duty  of  the  court  to  grant  a  new  trial,  if  such  answers  were 
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not  supported  by  the  evidence,  as  the  ends  of  justice  could 
have  been  reached  in  no  other  way,  but  as  there  is  no  con- 
flict and  the  general  verdict  is  supported  by  the  evidence,  a 
new  trial  should  not  be  granted  because  the  answers  to  in- 
terrogatories are  not  supported  by  the  evidence.  Staser  v. 
Hogan,  120  Ind.  207. 

The  question  of  the  competency  of  the  appellees  as  wit- 
nesses in  the  cause  is  presented  in  various  ways,  and  it  is 
earnestly  contended  by  the  appellants  that  the  rule  an- 
nounced in  the  case  of  La7rd>  v.  Lamb,  105  Ind.  456,  was 
not  adhered  to  in  this  case.  In  the  case  of  Lamb  v.  Lamby 
supra,  it  was  held  by  this  court  that  parties  to  a  suit  to  con- 
test the  validity  of  a  will  on  the  ground  of  insanity  of  the 
testator,  were  competent  witnesses  to  testify  to  such  in- 
sanity. In  speaking  of  the  question  under  consideration 
the  court  said :  '^  The  statute  referred  to  does  not  prohibit 
parties  from  testifying  *  *  upon  such  a  subject  as  the  mental 
capacity  of  the  testator.  *  *  There  is  nothing  in  the  spirit  of 
the  statute,  and  certainly  nothing  in  the  letter,  which  excludes 
parties  from  testiiying  respecting  matters  open  to  all  the 
friends  and  acquaintances  of  the  deceased.  Such  a  matter  is 
the  mental  capacity  of  the  testator  whose  will  is  contest^d/^ 

It  is  well  settled  that  a  person  who  is  not  an  expert  can 
not  testify  as  to  the  mental  condition  of  another  without 
giving  the  facts  upon  which  the  opinion  to  be  stated  rests. 
Staser  v.  Hogan,  supra;  Garthage  T,  P.  Co.  v.  Andrews,  102 
Ind.  138 ;  MiOs  v.  Wintery  94  Ind.  329 ;  Cline  v.  Lindsey, 
110  Ind.  337.  Under  this  rule  it  may  be  difficult  to  fix  a 
limit  to  the  facts  about  which  a  party  may  testify,  as  it  is 
evident  that  the  weight  of  the  opinion  stated  must  of  neces- 
sity depend  upon  the  facts  upon  which  it  is  based.  Cline 
V.  Lindseyy  supra. 

It  would,  perhaps,  be  impossible  to  fix  any  exact  rule  which 
would  be  an  inflexible  guide  in  all  eases,  but  in  giving  the 
facts  upon  which  the  witness  bases  his  opinion,  it  can  not  be 
doubted  that  he  should  be  permitted  to  state  every  fact  which 
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could  be  reasonably  made  the  foundation  of  an  opinion  as  to 
the  mental  condition  of  the  testator.  If  not  permitted  to 
state  all  the  facts,  it  is  evident  that  the  rule  which  permits 
parties  to  testify  as  to  the  mental  condition  of  the  testator 
would  be  of  little  value,  as  the  court  or  jury  would  be  with- 
out the  means  of  weighing  such  opinions. 

Under  such  a  rule  the  court  did  not  err  in  permitting  the 
parties  to  this  suit  to  testify  to  the  conduct  and  conversations 
of  the  testator  in  his  family.  Such  testimony  does  not  fall 
within  the  limitation  suggested  by  the  court  in  Lamb  v. 
Lamb,  supra,  relating  to  the  execution  of  a  will.  The  daily 
conduct  and  conversation  of  the  testator  are  supposed  to  be 
open  equally  to  all  the  members  of  the  family — the  appel- 
lants as  well  as  the  appellees. 

We  do  not  think  the  court  erred  in  permitting  the  parties 
and  other  witnesses  to  testify  as  to  the  kind  and  quality  of 
work  and  labor  performed  by  the  appellees  for  the  testator 
during  the  time  they  lived  at  home,  and  their  conduct  to- 
wards him. 

The  will  in  controversy,  as  we  have  seen,  was  contested  on 
the  ground  of  mental  incapacity.  It  was  an  important  ques- 
tion, therefore,  as  to  whether  the  will  was  natural  or  un- 
natural, and  to  know  whether  the  parties  who  had  been  dis- 
inherited had  so  conducted  themselves  towards  the  testator 
as  to  merit  such  treatment.  Such  evidence,  we  think,  as 
well  as  the  will  itself,  tended  to  throw  light  upon  the  subject 
of  his  mental  condition.     Lamb  v.  Lamb,  supra. 

The  court  did  not  err  in  permitting  Elijah  Gladish  to  tes- 
tify that  he  never  had  sexual  intercourse  with  the  wife  of 
the  testator.  The  evidence  proves  that  the  testator  fre- 
quently charged  his  wife  with  improper  intimacy  with  this 
witness.  The  allegation  in  the  complaint  is  that  the  testator, 
in  making  such  charges,  was  influenced  by  insane  delusions. 
As  tending  to  prove  this  allegation  it  was  proper  to  show 
that  the  charge  against  his  wife  had  no  foundation  in  fact. 

Finally,  it  is  urged  that  the  court  erred  in  overruling  the 
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motion  of  the  appellants  to  suppress  certain  questions  and 
the  answers  thereto  found  in  the  deposition  of  Mrs.  Gladish. 
The  objections  go  to  the  form  of  the  questions.  Without 
inquiring  as  to  whether  the  questions  are  in  the  most  ap- 
proved form,  it  is  sufficient  to  say  that  the  objections  are  of 
a  technical  character,  and  that  in  our  opinion  the  appellants 
were  not  injured  by  the  ruling  of  the  court  thereon. 

There  is  no  error  in  the  record  for  which  the  judgment  of 
the  circuit  court  should  be  reversed. 

Judgment  affirmed. 

FUed  AprU  22, 1890. 
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GsnoNAL  Law. — Murder. — PremeditaUd  Maliu, — In  order  that  there  may  i<>^  '^^ 

be  such  premeditated  malice  as  will  make  a  homicide  murder  in  the         |i23  847 
first  degree,  the  thought  of  taking  life  must  have  been  consciously  con-         |i66  447 
ceiyed  in  the  mind,  the  conception  must  have  been  meditated  upon,  and 
a  deliberate  determination  formed  to  do  the  act. 

Samb. — Murder.^EBsenct  of  the  Orime,—  What  GonstUtUea.—MenULl  OapaeUyfor 
Deliberation, — As  it  is  of  the  very  essence  of  the  crime  that  there  should 
have  been  time  and  opportunity  for  deliberation  or  premeditation  after 
the  mind  has  consciously  formed  the  design  to  take  life,  there  must 
have  been  the  mental  capacity  to  think  deliberately  upon  and  deter- 
mine rationally  in  respect  to  the  nature  and  consequences  of  the  act 
which  follows. 

Sakb. —  Voluntary  Intoancation, — Jtfoy  be  Ooneidered  when  Intent  is  an  Element 
of  Chime. — While  voluntary  intoxication  does  not  excuse  or  palliate 
crime,  yet  where  the  essence  of  a  crime  depends  upon  the  intent  with 
which  an  act  was  done,  or  where  an  essential  ingredient  of  the  crime 
consists  in  the  doing  of  an  unlawful  act,  with  a  deliberate  and  premed- 
itated purpose,  the  mental  condition  of  the  accused,  whether  occa- 
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sioned  by  voluntary  intoxication  or  otherwise,  is  an  important  factor 
to  be  considered. 

Sams. —  Voluntary  Intoxication. — Instruction  to  Jury, — It  was  error  to  refuse 
to  instruct  the  jury  that  while  voluntary  intoxication  is  no  excuse  or 
palliation  for  any  crime  actually  committed,  yet  if  they  had  a  reason- 
able doubt  whether  the  accused  had  sufficient  mental  capacity  to  think 
deliberately  upon  and  rationally  to  determine  to  kill  the  deceased,  he 
could  not  be  found  guilty  of  murder  in  the  first  degree,  although  such 
inability  was  the  result  of  intoxication. 

Same. — Intoxication. — DeUieraiive  Power  Unimpaired  by, — Degree  of  Murder.— 
Non-Bedueiion  o/*. — Mere  intoxication,  in  the  absence  of  such  mental  in- 
capacity resulting  therefrom  as  renders  one  who  takes  the  life  of  an- 
other incapable  of  thinking  deliberately,  and  meditating  rationally 
npon  the  purpose  to  take  human  life,  and  which  leaves  him  with  full 
power  to  know  the  quality  of  his  act  and  to  abstain  from  doing  it,  can 
not  of  itself  be  regarded  as  sufficient  to  reduce  a  homicide  from  mur- 
der in  the  first  to  murder  in  the  second  degree. 

Same. — Defence  of  Inaanily, — Ditcrediiing  of  by  Trial  Court, — The  trial  court 
should  not  make  any  statements  to  the  jury  which  are  designed  to  cast 
discredit  or  suspicion  upon  any  defence  which  is  recognised  by  the  law 
as  legitimate,  and  which  an  accused  person  is  making  in  apparent  good 
faith.  This  rule  applies  alike  to  the  defences  of  insanity,  self-defence  or 
alUn,  Sawyer  v.  Slate,  35  Ind.  80,  disapproved.  Eixioir,  J.,  and  Cop- 
fey,  J.,  dissent. 

Same. — Individual  BesponsiibUUy  tf  Juror, — I^'eawnptums  <^  Innoeenee, — Jn- 
tlruction, — When  the  request  is  seasonably  made,  unless  the  subject  of 
the  individual  responsibility  of  each  juror  has  been  covered  in  some 
other  charge,  the  court  should  not  refuse  to  instruct  the  jury  that  ''The 
law  presumes  the  defendant  to  be  innocent  of  any  crime.  And  this 
presumption  continues  in  his  favor  throughout  the  trial  of  the  cause; 
and  you  can  not  find  the  accused  guilty  of  any  of  the  crimes  covered 
by  the  indictment  until  the  evidence  in  the  cause  satisfies  you  beyond 
a  reasonable  doubt  of  his  guilt.  And  so  long  as  you,  or  any  of  you, 
have  a  reasonable  doubt  as  to  the  existence  of  any  of  the  several  ele- 
ments necessary  to  constitute  the  several  crimes  above  defined,  the  ac- 
cused can  not  be  convicted  of  such  crime." 

Same. — Presumption  of  Innocence, — Indidment. — Instrudion. — It  will  be  as- 
sumed that  the  jury  understand  from  the  general  charge  of  the  court 
that  the  law  surrounds  the  accused  with  the  presumption  of  innocence 
notwithstanding  the  return  of  an  indictment  against  him,  and  that  the 
presumption  continues  until  it  is  overcome  by  the  evidence.  It  must 
be  assumed  also  that  jurors  are  men  of  ordinary  intelligence,  and  pos- 
sessed of  the  information  common  to  well-informed  citizens.  Hence  it 
was  not  error  to  refuse  to  instruct  the  jury  that  the  mere  returning  of 
an  indictment  raised  no  presumption  of  the  guilt  of  the  accused,  and 
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that  there  coald  be  no  conviction  until  they  were  satisfied  beyond  a 
reasonable  doabt  of  his  guilt  without  reference  to  the  nature  of  the 
indictment. 

From  the  Marion  Criminal  Court. 

J.  S,  Duncan  and  O,  W,  Smith,  for  appellant. 
L,  71  Jfichenevy  Attorney  General,  J.  L.  Mitohell,  Prose- 
cuting Attorney,  and  J.  H.  CKlletty  for  the  State. 

Mitchell.,  C.  J. — The  grand  jury  of  Marion  county  pre- 
sented, in  an  indictment  duly  returned  into  the  criminal 
court,  that  Edward  Aszman,  on  a  day  named,  did  feloni- 
ously, purposely,  and  with  premeditated  malice,  kill  and 
murder  Bertha  Elff,  a  human  being.  The  defendant  pleaded 
generally,  "  not  guilty,"  and  specially  in  writing,  that  he 
was  of  unsound  mind  when  the  offence  was  committed.  He 
was  convicted  of  murder  in  the  first  degree  and  sentenced  to 
suffer  death. 

The  homicide  occurred  on  the  evening  of  August  24th, 
1889.  There  was  evidence  tending  to  show  that  the  accused 
came  from  Chicago,  where  he  had  been  at  work  for  some 
weeks,  to  Indianapolis  about  twelve  days  before  the  homi- 
cide. There  was  also  evidence  tending  to  show  that  while 
at  Chicago  the  accused  exhibited  some  peculiarities  of  con- 
duct which  indicated  that  he  was  laboring  under  some  men- 
tal delusion  or  hallucination,  as  for  example,  thsit  he  in- 
dulged the  unfounded  belief  that  he  was  being  pursued  by 
{)ersons  armed  with  long  knives.  It  also  appeared  that  he 
was  addicted  to  the  use  of  intoxicating  drink.  The  State 
attributed  all  his  peculiar  conduct  to  a  condition  brought  on 
by  excessive  indulgence  in  intoxicating  drink ;  while  on  his 
behalf  it  was  claimed  that  his  conduct,  coupled  with  the  cir- 
cumstances under  which  the  homicide  was  committed,  and 
the  attempt  of  the  accused  to  commit  suicide,  all  indicated 
such  a  state  of  mental  disorder  as  rendered  him  irresponsi- 
ble, or  at  least  incapable  of  deliberate  thought,  or  rational 
determination.     The  accused  seems  to  have  maintained  re- 
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lations  of  intimacy  with  Bertha  Elff,  the  victim  of  the  homi- 
cide^  to  whose  society  he  in  some  way  laid  claim  to  the  ex- 
clusion of  other  men.  The  evidence  tends  to  show  that  he 
had  been  drinking  to  excess  during  the  day,  and  that  while 
walking  with  the  deceased  during  the  evening,  the  subject 
of  her  receiving  attentions  from  another  man  was  under  dis- 
cussion. She  denied  the  right  of  the  accused  to  question 
her  conduct  in  the  respects  mentioned,  whereupon  he  in- 
flicted a  mortal  wound  upon  her  by  cutting  her  across  the 
throat  with  his  knife,  and  then  attempted  to  take  his  own 
life  by  inflicting  a  long,  deep  wound  across  his  own  throat 
with  the  knife.  She  was  found  dead  from  the  wound  in- 
flicted, as  stated  above,  in  a  few  minutes  afterwards,  and  he 
was  found  within  fifty  feet  of  her  body  in  an  unconscious 
condition,  with  a  self-inflicted  wound  from  which  the  evi- 
dence tends  to  show  death  would  have  ensued  but  for  timely 
surgical  aid.  It  is  not  claimed  that  there  was  any  evidence 
tending  to  show  that  the  accused  had  formed  the  design  to 
take  the  life  of  the  deceased  prior  to  the  evening  on  which 
the  homicide  occurred,  and  that  he  voluntarily  became  in- 
toxicated in  order  to  prepare  himself  for  the  execution  of 
his  premeditated  and  previously  formed  purpose.  There 
was  evidence  to  which  an  instruction  relating  to  the  mental 
condition  of  the  accused,  as  afiected  by  voluntary  intoxica- 
tion, at- the  time  the  homicidal  act  was  committed,  was  ap- 
plicable. The  only  instruction  given  by  the  court  relating 
to  that  feature  of  the  case  was  the  following : 

'^  Frenzy,  arising  solely  from  the  passions  of  anger  and 
jealousy,  no  matter  how  furious,  is  not  insanity.  A  man 
^ith  ordinary  will  power,  which  is  unimpaired  by  disease,  is 
required  by  law  to  govern  and  control  his  passions.  If  he 
yields  to  wicked  passions,  and  purposely  and  maliciously 
slays  another,  he  can  not  escape  the  penalty  prescribed  by 
law  on  the  ground  of  mental  incapacity.  That  state  of  mind, 
caused  by  wicked  and  ungovernable  passions,  resulting  not 
from  mental  lesion,  but  solely  from  evil  passion,  constitutes 
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that  mental  condition  which  the  law  abhors^  and  to  which 
the  term  malice  is  applied.  The  condition  of  mind  which 
osually  and  immediately  follows  the  excessive  use  of  alco- 
holic liquors,  is  not  the  unsoundness  of  mind  meant  by  our 
law.  Voluntary  drunkenness  does  not  even  palliate  or  ex- 
cuse." 

The  thirteenth  and  fourteenth  instructions  asked  by  the 
accused  are,  in  legal  effect,  the  same.  The  fourteenth  is  as 
follows : 

'^  While  voluntary  intoxication  is  no  excuse  or  palliation 
for  any  crime  actually  committed,  yet  if  upon  the  whole  ev- 
idence in  this  cause  you  shall  have  such  reasonable  doubt 
whether  at  the  time  of  the  killing — if  you  shall  find  from 
the  evidence  accused  did  kill  Bertha  Elff — he  had  sufficient 
mental  capacity  to  deliberately  think  upon  and  rationally  to 
determine  so  to  kill  deceased,  then  you  can  not  find  him 
guilty  of  murder  in  the  first  degree,  although  such  inability 
was  the  result  of  intoxication." 

The  propriety  of  the  ruling  of  the  court  in  refusing  to 
give  the  thirteenth  and  fourteenth  instructions,  or  either  of 
them,  is  now  before  us  for  consideration. 

Section  1904,  R.  S.  1881,  reads  as  follows:  "Whoever 
purposely  and  with  premeditated  malice,  or  in  the  perpetra- 
tion of  or  attempt  to  perpetrate,  any  rape,  arson,  robbery,  or 
burglary,  or  by  administering  poison  or  causing  the  same  to 
be  done,  kills  any  human  being,  is  guilty  of  murder  in  the 
first  degree,  and,  upon  conviction  thereof,"  etc.  Other  sec- 
tions define  murder  in  the  second  degree,  and  declare  what 
shall  constitute  voluntary  and  involuntary  manslaughter. 

The  distinction  between  murder  in  the  first  degree  and 
murder  in  the  second  degree  has  been  so  often  stated  and  is 
so  well  understood  that  it  would  be  useless  repetition  to  re- 
iterate it  here.  Fahnestock  v.  State,  23  Ind.  231 ;  Binns  v. 
Statey  66  Ind.  428 .  McDermott  v.  State,  89  Ind.  187 ;  jfiToer- 
ner  v.  State,  98  Ind.  7. 

It  is  sufficient  to  say  that  in  order  that  there  may  be  such 
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premeditated  malice  as  will  make  a  homicide  murder  in  the 
first  degree,  the  thought  of  taking  life  must  have  been  con- 
sciously conceived  in  the  mind ;  the  conception  must  have 
been  meditated  upon,  and  a  deliberate  determination  formed 
to  do  the  act.  Where  a  homicide  has  been  preceded  by  a 
concurrence  of  will,  with  an  intention  to  kill,  and  these  are 
followed  by  deliberate  thought  or  premeditation,  although 
they  follow  as  instantaneously  as  successive  thoughts  can 
follow  each  other,  the  perpetrator  may  be  guilty  of  murder 
in  the  first  degree.  But  as  it  is  of  the  very  essence  of  the 
crime  that  there  should  have  been  time  and  opportunity  for 
deliberation  or  premeditation  after  the  mind  has  consciously 
formed  the  design  to  take  life,  it  follows  as  a  necessary  cor- 
ollary that  there  must  have  been  the  mental  capacity  to 
think  deliberately  upon,  and  determine  rationally  in  respect 
to  the  nature  and  consequences  of  the  act  which  follows.  It 
would  be  a  legal  as  well  as  a  logical  incongruity  to  hold  that 
the  crime  of  murder  in  the  first  degree  could  only  be  com- 
mitted after  deliberate  thought  or  premeditated  malice,  and 
yet  that  it  might  be  committed  by  one  who  was  without 
mental  capacity  to  think  deliberately  or  determine  rationally. 

As  a  matter  of  course  the  rule  is  universal  that  voluntary 
intoxication  is  no  excuse  for  crime,  nor  does  it  in  any  de- 
gree mitigate  or  palliate  an  offence  actually  committed.  To 
hold  otherwise  would  unbridle  crime  and  subvert  public 
order.  On  the  contrary,  where  there  is  reason  to  believe 
that  one  has  conceived  the  design  to  commit  a  crime,  and 
while  harboring  the  unlawful  purpose,  voluntarily  becomes 
intoxicated  in  order  to  blunt  his  moral  sensibilities  and  nerve 
himself  up  to  the  execution  of  his  preconceived  design,  the 
offence  is  thereby  greatly  aggravated.  S^te  v.  Robinson,  20 
W.  Va.  713  (43  Am.  Rep.  799). 

Where,  however,  the  essence  of  a  crime  depends  upon  the 
intent  with  which  an  act  was  done,  or  where  an  essential  in- 
gredient of  the  crime  consists  in  the  doing  of  an  unlawful 
act,  with  a  deliberate  and  premeditated  purpose,  the  mental 
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condition  of  the  accused,  whether  that  condition  be  occa- 
sioned by  voluntary  intoxication  or  otherwise,  is  an  im* 
portant  factor  to  be  considered.  Smith  v.  Commonwealth,  1 
Duv.  224;  State  v.  Garvey,  11  Minn.  154.  Thus  in  Qine 
V.  State,  43  Ohio  St.  332,  the  learned  judge,  delivering  the 
judgment  of  the  court,  said :  ^'  Where  a  person  having  a 
desire  to  do  to  another  an  unlawful  injury,  drinks  intoxicat- 
ing liquors  to  nerve  himself  to  the  commission  of  the  crime, 
intoxication  is  held,  and  properly,  to  aggravate  the  offence ; 
but  at  present  the  rule  that  intoxication  aggravates  crime  is 
confined  to  cases  of  that  class.  *  *  But  in  many  cases 
evidence  of  intoxication  is  admissible  with  a  view  to  the 
question  whether  a  crime  has  been  committed,  or  where  a 
crime,  consisting  of  degrees,  has  been  committed,  such  evi- 
dence may  be  important  in  determining  the  degree."  Pig- 
man  V.  State,  14  Ohio,  555;  Lytle  v.  State,  31  Ohio  St. 
196;  Bavia  v.  State,  25  Ohio  St.  369;  Boberta  v.  People,  19 
Mich.  401 ;  Staie  v.  Welch,  21  Minn.  22.  In  the  application 
of  this  principle  the  Supreme  Court  of  the  United  States 
reversed  a  judgment  of  conviction  of  murder  in  the  first 
degree,  in  Hopt  v.  People,  104  U.  S.  631.  The  court  below 
instructed  the  jury  to  the  effect  that,  ^^A  man  who  volun- 
tarily puts  himself  in  a  condition  to  have  no  control  of  his 
actions,  must  be  held  to  intend  the  consequences.  The 
safety  of  the  community  requires  this  rule.  Intoxication  is 
so  easily  counterfeited,  and  when  real  is  so  often  resorted  to 
as  a  means  of  nerving  a  person  up  to  the  commission  of 
some  desperate  act,  and  is  withal  so  inexcusable  in  itself, 
that  law  has  never  recognized  it  as  an  excuse  for  crime.'' 
The  accused  requested  the  court  to  give  an  instruction  simi- 
lar to  that  requested  and  refused  in  the  present  case.  Afl;er 
asserting  the  general  rule  of  the  common  law,  that  volun- 
tary intoxication  affords  no  excuse,  justification,  or  extenu- 
ation of  a  crime  committed  under  its  influence,  Mr.  Justice 
Gray,  delivering  the  judgment  of  the  court,  said :  '^  But 
Vol.  123.— 23 
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when  a  statute  establishing  different  degrees  of  murder  re- 
quires deliberate  premeditation  in  order  to  constitute  mur- 
der in  the  first  degree,  the  question  whether  the  accused  is 
in  such  a  condition  of  mind,  by  reason  of  drunkenness  or 
otherwise,  as  to  be  capable  of  deliberate  premeditation,  nec- 
essarily becomes  a  material  subject  of  consideration  by  the 
jury."  (hmmonwealih  v.  Dormf,  103  Mass.  412  ;  Pirtle  v. 
8taU,  9  Humph.  (Tenn.)  663;  HaUe  v.  State,  11  Humph. 
(Tenn.)  154 ;  Jones  v.  Ckymmonwealth,  75  Pa.  St.  403 ;  Keenan 
V.  GommonweaUh,  44  Pa.  St.  55;  People  v.  Belencia,  21 
Cal.  544 ;  State  v.  Johnson,  40  Conn.  136 ;  Maxwell  Crim. 
Proc,  pp.  227-229. 

So,  in  Bikokhannon  v.  OommonweaUky  86  Ky.  110,  the  court 
said :  ^^A  deliberate  intent  to  take  life  is  an  essential  ele- 
ment of  murder.  Drunkenness  as  a  fact  may,  therefore,  be 
proven  as  bearing  upon  its  existence  or  non-existence.  It 
is  not  admissible  upon  the  ground  that  it  in  and  of  itself 
excuses  or  mitigates  the  crime,  because  one  offence  can  not 
justify  or  palliate  another,  but  because,  under  the  circum- 
stances of  the  case,  it  may  tend  to  show  that  the  less  and  not 
the  greater  offence  was  committed."  See,  also,  Staie  v. 
Sopher,  70  Iowa,  494. 

In  Staie  v.  Johnson,  supra,  the  Supreme  Court  of  Con- 
necticut, in  reversing  a  judgment  of  conviction  of  murder  in 
the  first  degree,  the  court  below  having  given  and  refused  in- 
structions similar  to  those  involved  in  the  present  case,  used 
the  following  language :  ''A  deliberate  intent  to  take  life  is 
an  essential  element  of  that  offence.  The  existence  of  such 
an  intent  must  be  shown  as  a  fact.  Implied  malice  is  suf- 
ficient at  common  law  to  make  the  offence  murder,  and  un- 
der our  statute  to  make  it  murder  in  the  second  degree  ;  but 
to  constitute  murder  in  the  first  degree,  actual  malice  must 
be  proved.  Upon  this  question  the  state  of  the  prisoner's 
mind  is  material.  In  behalf  of  the  defence,  insanity,  intoxi- 
cation, or  any  other  fact  which  tends  to  prove  that  the  pris- 
oner was  incapable  of  deliberation  was  competent  evidence 
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for  the  jury  to  weigh.  Intoxication  is  admissible  in  such 
oases,  not  as  an  excuse  for  crime,  nor  in  mitigation  of  pun- 
ishment, but  as  tending  to  show  that  the  less  and  not  the 
greater  offence  was  in  fact  committed."  State  v.  Johnson, 
41  Ck>nn.  584.     Jones  v.  State,  29  Oa.  E94. 

^*  In  those  States/'  says  a  learned  author,  '^  in  which  murder 
has  been  divided  by  statute  into  degrees,  it  has  been  held  that 
if  the  accused  was  intoxicated  to  such  an  extent  as  to  deprive 
him  of  the  power  to  form  a  design,  the  offence  could  be  no 
more  than  murder  in  the  second  degree."  Lawson  Insanity, 
p.  741 ;  1  Whart.  Cr.  Law,  sections  61,  52. 

^'  Drunkenness,  we  have  seen,  does  not  incapacitate  one  to 
commit  either  murder  or  manslaughter  at  the  common  law,'' 
says  Mr.  Bishop,  ^'  because,  to  constitute  either,  the  specific 
intent  to  take  life  need  not  exist,  but  general  malevolence  is 
su£Scient.  But  where  murder  is  divided  by  statute  into  two 
degrees,  and  to  constitute  it  in  the  first  degree  there  must  be 
the  specific  intent  to  take  life,  this  specific  intent  does  not  in 
fact  exist,  and  the  murder  is  not  in  this  degree,  where  one, 
not  meaning  to  commit  homicide,  becomes  so  drunk  as  to 
be  incapable  of  intending  to  do  it ;  and  then  in  this  condi- 
tion kills  a  man."     Bishop  Crim.  Law,  section  409. 

This  court,  although  not  always  enunciating  it  with  en- 
tire accuracy,  has  constantly  recognized  the  rule  declared  in 
the  above  cases. 

Thus,  in  Smurr  v.  State,  88  Ind.  504,  where  it  appeared 
that  the  accused  was  excited  by  intoxicating  drink  at  the 
time  of  the  homicide,  an  instruction  was  approved  as  ac- 
curately expressing  the  law  in  which  the  jury  were  told  that 
''  Voluntary  intoxication  is  no  excuse  for  crime  as  long  as 
the  offender  is  capable  of  conceiving  an  intelligent  design." 
So,  in  Fisher  v.  State,  64  Ind.  435,  a  prosecution  for  larceny, 
after  stating  the  general  rule  that  voluntary  intoxication  is 
no  excuse  for  crime,  unless  the  habit  has  been  indulged  to 
such  an  extent  as  to  pervert  or  destroy  the  mental  faculties, 
the  court  said :  *'  There  are  cases  which  hold  that,  in  prose- 
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cutioDS  for  murder,  dronkenness  at  the  time  may  be  shown 
as  affecting  the  question  of  premeditation/'  Dawson  v. 
8iaU,  16  Ind.  428 ;  Bradley  v.  State,  31  Ind.  492  ;  Eogers  v. 
StaU,  33  Ind.  543 ;  Cluck  v.  State,  40  Ind.  263 ;  Bailey  v. 
State,  26  Ind.  422 ;  Robinson  v.  State,  113  Ind.  510. 

Where  a  homicide  results  from  the  use  of  a  dangerous  and 
deadly  weapon,  the  law  implies  malice,  and  an  intention  to 
kill  from  the  effective  use  of  the  weapon,  and,  therefore,  the 
crime  is  presumably  murder  in  the  second  degree.  No  de- 
gree of  mental  disturbance  produced  by  voluntary  intoxica- 
tion, will  of  itself,  disconnected  from  sudden  heat  or  other 
circumstances,  avail  to  reduce  the  crime  to  a  lower  grade, 
unless  such  a  diseased  condition  of  the  mind  has  followed 
the  habit  of  intoxication  as  to  render  the  accused  incapable 
of  distinguishing  between  right  and  wrong,  or  of  controll- 
ing his  conduct  when  free  from  the  influence  of  intoxicating 
drink.  But  in  the  absence  of  evidence  either  direct  or  cir- 
cumstantial, there  is  no  presumption  from  the  mere  fact  that 
a  homicide  was  committed,  except  it  be  in  the  perpetration 
of  the  offences  mentioned  in  the  statute,  that  it  was  done 
with  deliberation  or  premeditated  malice.  Hence  the  con- 
clusion logically  follows  that  murder  in  the  first  degree,  in 
which,  under  our  statute,  premeditated  malice  is  the  distin- 
guishing ingredient,  can  only  be  committed  by  one  possessed 
of  the  mental  capacity  to  deliberate  and  premeditate,  and 
that  a  homicide  committed  by  one  who  was  at  the  time,  for 
any  reason,  incapacitated  to  think  deliberately,  or  determine 
rationally  as  to  the  quality,  character  and  consequence?  of 
the  act,  can  not  be  murder  in  the  first  degree.  Reg.  v.  Daws, 
14  Cox  Crim.  Cases,  563  (28  Eng.  Rep.,  Moak's  notes,  657). 

In  order  that  there  may  be  no  misapprehension,  and  to 
prevent  voluntary  intoxication  from  being  used  as  a  cloak 
to  shield  those  who  from  sheer  wickedness  of  heart,  and  re- 
gardless of  consequences,  allow  themselves  to  be  driven  to 
the  commission  of  crimes,  it  should  be  said  that  mere  in- 
toxication, in  the  absence  of  such  mental  incapacity  result- 
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ing  therefrom  as  renders  one  who  takes  the  life  of  another 
incapable  of  thinking  deliberately  and  meditating  ration- 
ally upon  the  purpose  to  take  human  life^  and  which  leaves 
him  with  full  power  to  know  the  quality  of  his  act,  and  to 
abstain  from  doing  it,  can  not  of  itself  be  regarded  as  suffi- 
cient to  reduce  a  homicide  from  murder  in  the  first  to  mur- 
der in  the  second  degree.  Walker  v.  State,  85  Ala.  7  (7  Am. 
State  Rep.  17) ;  1  Bishop  Crim.  Law,  section  410.  In  other 
words,  there  muHt  be  '*  the  absence  of  that  self-determining 
power,  which  in  a  sane  mind  renders  it  conscious  of  the  real 
nature  of  its  own  purposes,  and  capable  of  resisting  wrong 
impulses.  Where  this  self-governing  power  is  wanting, 
whether  it  is  caused  by  insanity,  gross  intoxication,  or  other 
controlling  influences,  it  can  not  be  said  truthfully  that  the 
mind  is  fnlly  conscious  of  its  own  purposes,  and  deliberates 
or  premeditates  in  the  sense  of  the  act  describing  murder  in 
the  first  degree.*'     Jones  v.  Commonwealth^  supra. 

Drunkenness  can  not  be  considered  as  an  excuse  for  crime, 
but  may  be  taken  into  consideration  for  the  purpose  solely 
of  passing  on  the  fact  of  premeditation,  keeping  in  view  the 
fact  that  a  man  may  act  with  premeditation  while  under  the 
influence  of  intoxicating  liquor,  or  he  may  have  harbored 
the  design  to  commit  the  crime  before  becoming  intoxicated. 
People  V.  Williams,  43  Cal.  344;  Stale  v.  Robinson,  20  W. 
Va.  713  (43  Am.  Rep.  799). 

It  seems  scarcely  necessary  to  add  that  we  are  not  dealing 
with  the  question  of  voluntary  intoxication  as  an  excuse  for 
crime,  or  as  rendering  the  accused  criminally  irresponsible, 
but  only  with  intoxication  resulting  in  that  degree  of  men- 
tal disturbance  or  distortion  that  renders  the  accused  inca- 
pable of  committing  murder  in  the  first  degree. 

By  giving  the  twelfth  instruction  the  court  gave  full  rec- 
ognition to  the  fact  that  the  subject  of  the  voluntary  intox- 
ication of  the  accused  was  before  the  jury  for  consideration. 
The  jury  were  told,  correctly  enough,  with  what  abhorrence 
the  law  looked  upon  frenzy,  arising  solely  from  jealousy  and 
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anger,  aud  from  wicked  aud  angovernable  passions,  which 
did  not  result  from  mental  lesion.  They  were  also  told,  with 
eminent  propriety,  that  the  condition  of  mind  which  usually 
and  immediately  follows  the  excessive  use  of  alcoholic  liq- 
uors is  not  the  unsoundness  of  mind  meant  by  our  law,  and 
that  voluntary  drunkenness  did  not  excuse  or  palliate  crime. 

These  instructions  were  all  well  enough  as  far  as  they 
went,  but  the  question  back  of  all  that  was,  whether  drunk- 
enness, if  it  existed  to  the  extent  of  depriving  the  accused 
of  the  power  of  deliberation,  might  be  considered  by  the 
jury  as  disproving  an  essential  ingredient  in  the  crime  of 
murder  in  the  first  degree,  viz.,  the*  deliberate  intention  to 
take  human  life. 

When  the  accused  asked  the  court  to  instruct  the  jury  that 
voluntary  intoxication  might,  in  case  a  mental  condition 
had  resulted  therefrom  which  incapacitated  him  from  delib- 
erate thought  or  rational  determination,  reduce  the  crime 
from  the  highest  to  a  lower  grade  of  murder,  the  court  re- 
fused. 

The  jury  were  thus  left  without  the  means  of  distinguish- 
ing between  voluntary  intoxication  as  an  excuse  for  crime, 
and  intoxication  as  affecting  that  particular  condition  of 
mind  necessary  to  constitute  the  crime  of  murder  in  the  first 
degree.  After  admitting  evidence  tending  to  show  that  the 
accused  was  in  the  habit  of  drinking  alcoholic  stimulants, 
and  that  he  had  drank  to  excess  on  the  day  of  the  homicide, 
the  jury  were  not  only  told  that  drunkenness  was  not  only 
no  excuse  or  palliation  for  crime,  but  without  any  explana- 
tion they  were  left  to  infer  that  if  it  had  any  effect  it  was  to 
aggravate  the  offence.  Either  the  jury  must  have  excluded 
the  evidence  of  intoxication  from  their  minds  altogether,  or 
they  must  have  given  it  an  effect  prejudicial  to  the  ac- 
cused. The  jury  may  have  believed,  as  did  the  court,  that 
although  the  accused  may  not  have  had  the  mental  capacity 
to  think  deliberately  or  determine  rationally,  yet,  if  his  in- 
capacity resulted  from  voluntary  intoxication,  he  might  be 
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guilty  of  murder  in  the  first  degree  nevertheless.  In  the 
absence  of  any  claim  of  preconceived  design^  it  was  there- 
fore prejudicial  error  to  refuse  the  instruction  asked  which 
contains  an  accurate  statement  of  the  law. 

The  courts  of  its  own  motion,  charged  the  jury  as  fol- 
lows: 

^^  The  defence  of  insanity  is  one  very  frequently  made  in 
cases  of  this  kind,  and  it  is  one  which,  I  may  say  to  you, 
should  be  very  carefully  scrutinized  by  the  jury.  The  evi- 
dence to  this  point  should  be  carefully  considered  and 
weighed  by  the  jury,  for  the  reason  that  if  the  accused  was, 
in  truth,  insane  at  the  time  of  the  commission  of  the  alleged 
acts,  then  he  ought  not  to  be  punished  for  such  acts.  The 
evidence  on  this  question  of  insanity  ought  to  be  carefully 
considered  by  the  jury  for  another  reason,  and  that  is,  be- 
cause a  due  regard  for  the  ends  of  justice  and  the  peace  and 
the  welfare  of  society  demands  it,  to  the  end  that  parties 
charged  with  crime  may  not  make  use  of  the  plea  of  insanity 
as  a  means  to  defeat  the  ends  of  justice,  and  a  shield  to  pro- 
tect them  from  criminal  responsibility  in  case  of  violation 
of  law."      ^ 

This  instruction  met  with  unqualified  approval  in  Sawyer 
V.  I^ate,  35  Ind.  80,  and  the  principle  therein  enunciated  has 
been  referred  to  approvingly  in  Sanders  v.  StaUy  94  Ind. 
147,  and  BtUler  v.  State,  97  Ind.  378. 

It  can  hardly  be  said  to  contain  the  statement  of  any  prop* 
osition  of  law,  but  is  rather  in  the  nature  of  a  general  dis- 
paragement of  the  defence  of  insanity  which  the  accused  had 
pleaded  as  provided  by  statute.  A  case  might  possibly  arise 
in  which  such  a  statement  could  be  appropriately  made  by 
the  court.  As  the  judgment  in  the  present  case  must  be  re- 
versed for  other  reasons,  we  do  not  determine  whether  or 
not  it  constituted  reversible  error  in  this  case.  It  is  suffi- 
cient to  say  that  as  at  present  constituted,  the  court  does  not 
regard  with  favor  any  statements  by  the  trial  court  which 
are  designed  to  cast  discredit  or  suspicion  upon  any  defence 
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which  is  recognized  by  the  law  as  legitimate,  and  which  an 
accused  person  is  making  in  apparent  good  faith.  In  this  re- 
spect we  are  unable  to  appreciate  any  well-grounded  distinc- 
tion between  the  defence  of  insanity,  self-defence,  or  a/t6t. 
Idne  V.  StaU,  61  lud.  172;  Sater  v,  StcUe,  56  Ind.  378; 
Albin  V.  State,  63  Ind.  598 ;  Simons  v.  SiaU,  61  Miss.  243; 
Dawson  v.  State^  62  Miss.  241 ;  Thompson  Trials,  section 
2433. 

In  those  jurisdictions  where  judges  are  permitted  to  com- 
ment upon  -the  weight  and  value  of  evidence,  it  has  been  held 
proper  for  the  court  to  caution  the  jury  concerning  a  defence 
which  judicial  experience  has  shown  to  be  oflen  attempted 
by  contrivance  and  perjury.  Commonwealth  v.  Webder,  5 
Cush.  295 ;  Thompson  Trials,  section  2434.  This  rule  does 
not  prevail  in  Indiana.  Uni^h  v.  ^xde,  ex  rel,,  105  Ind. 
117. 

At  the  proper  time  the  court  was  requested  to  give  in- 
structions numbered  10  and  11,  which  are  in  the  following 
language  : 

^'  10.  The  law  presumes  the  defendant  to  be  innocent  of 
the  commission  of  any  crime.  And  this  presumption  con- 
tinues in  his  favor  throughout  the  trial  of  the  cause,  step  by 
step ;  and  you  can  not  find  the  accused  guilty  of  any  of  the 
crimes  covered  by  the  indictment  until  the  evidence  in  the 
cause  satisfies  you  beyond  a  reasonable  doubt  of  his  guilt. 
And  so  long  as  you,  or  any  one  of  you,  have  a  reasonable 
doubt  as  to  the  existence  of  any  one  of  the  several  elements 
necessary  to  constitute  the  several  crimes  above  defined,  the 
accused  can  not  be  convicted  of  such  crime.'' 

'^11.  And  here  the  court  instructs  you  that  the  mere  fact 
that  a  grand  jury  has  returned  an  indictment  against  the  ac- 
cused does  not  raise  any  presumption  that  the  accused  has 
been  guilty  of  any  crime,  and  you  must  not  take  [the  filing 
of  the  indictment]  as  raising  any  such  presumption,  until 
you,  and  each  of  you,  are  satisfied  beyond  a  reasonable  doubt, 
by  the  evidence  here  introduced  before  you,  without  refer- 
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ence  to  the  nature  of  the  indictmeDt,  that  the  accused  is 
guilty  of  some  of  the  grades  of  homicide  covered  by  this  in- 
dictment, there  can  be  no  conviction/' 

The  court  declined  to  give  either  of  the  above,  and  it  is 
conceded  that  the  subjects  embraced  therein  were  not  cov- 
ered by  the  general  charge. 

In  OasUe  v.  State,  75  Ind.  146,  a  judgment  of  conviction 
for  an  assault  and  battery  with  intent  to  commit  murder, 
was  reversed  for  no  other  reason  than  the  refusal  of  the 
court  to  give  an  instruction  substantially  like  that  numbered 
10  above.  While  we  might  hesitate  to  reverse  a  judgment 
which  was  correct  in  all  other  respects,  we  can  see  no  good 
reason  why  such  an  instruction  should  be  refused  when 
seasonably  requested,  unless  the  subject  of  the  individual 
responsibility  of  each  juror  has  been  adequately  covered  in 
some  other  charge. 

There  was  no  eiTor  in  refusing  the  eleventh  charge.  It 
must  be  assumed  that  the  jury  understood  from  the  general 
charge  of  the  court  that  the  law  surrounded  the  accused 
with  the  presumption  of  innocence  notwithstanding  the  re- 
turn of  an  indictment  against  him,  and  that  that  presump- 
tion continued  until  it  was  overcome  by  the  evidence.  It 
must  be  assumed  that  jurors  are  men  of  ordinary  intelli- 
gence, and  that  they  are  possessed  of  the  information  com- 
mon to  well-informed  citizens. 

After  the  most  careful  consideration  of  the  instructions, 
we  are  impressed  with  the  conviction  that  too  many  doubt- 
fiil  questions  were  resolved  against  the  accused,  and  that 
prejudicial  error  may  have  intervened  in  the  failure  of  the 
court  to  give  the  jury  the  instructions  requested  upon  the 
subject  of  the  mental  incapacity  of  the  accused,  resulting 
from  voluntary  intozication,  to  commit  the  crime  of  mur- 
der in  the  first  degree.  A  judgment  of  a  court  which  pro- 
nounces the  extreme  penalty  of  the  law  upon  a  human 
being,  should  be  free  from  any  error  which  may  have  re- 
sulted to  the  prejudice  of  the  person  condemned.    Lest  the 
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one  before  us  may,  for  the  reasons  given,  not  be,  it  is  re- 
versed. The  clerk  will  make  the  proper  order  concerning 
the  appellant. 

Filed  April  22, 1890. 

Separate  Opinion. 

Elliott,  J. — The  nineteenth  instruction  disapproved  by 
the  court  is  copied  word  for  word  from  the  instruction  given 
in  the  case  of  Sawyer  v.  SUUe^  35  Ind.  80.  Worden,  J., 
delivering  the  unanimous  opinion  of  the  court  in  that  case, 
said :  ^^  The  observations  of  the  court  in  that  respect  meet 
our  unqualified  approval.  As  stated  by  the  court,  where  the 
defence  of  insanity  is  interposed  to  a  criminal  prosecution, 
the  evidence  relating  to  it  should  be  carefully  and  intelli- 
gently scrutinized  and  considered,  for  the  double  reason  that 
a  really  insane  person  should  not  be  convicted,  and  a  really 
sane  one  should  not  be  acquitted  and  suffered  to  go  unpun- 
ished for  his  crimes,  on  the  false  theory  of  insanity.'^  This 
is,  as  I  am  unalterably  Convinced,  sound  sense  and  sound 
law.  If  the  decision  stood  alone  I  should  be  heartily  for 
sustaining  it,  for  I  believe  that  it  is  intrinsically  right.  But 
it  does  not  stand  alone,  for  it  has  been  repeatedly  approved. 
Bvtier  V.  StaU^  97  Ind.  378 ;  Sanders  v.  State,  94  Ind.  147 ; 
Quetig  v.  StaJte^  63  Ind.  278.  Other  courts  have  declared  a 
like  doctrine.  People  v.  Bumbergerj  46  Oal.  660 ;  Peopk  v. 
Dennis,  39  Cal.  625;  Sdlici^s  Casey  1  City  Hall  Bee.  185; 
MoKee  v.  People,  36  N.  T.  113.  In  one  of  the  cases  cited 
the  jury  were  instructed,  as  to  the  defence  of  insanity,  that: 
**  From  its  nature  it  ought  to  be  received  in  all  cases  by 
jurors  with  the  greatest  degree  of  caution  and  circumspec- 
tion.'^  In  another  case  the  jury  were  instructed,  concerning 
the  plea  of  insanity,  that :  '^  It  is  a  plea  sometimes  resorted 
to  in  cases  where  aggravated  crimes  have  been  committed 
under  circumstances  which  afford  full  proof  of  overt  acts, 
and  render  hopeless  all  other  means  of  evading  punishment 
While,  therefore,  it  ought  to  be  received  as  not  less  full  and 
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complete  than  it  is  a  humane  defence,  when  satisfactorily 
established,  it  jet  should  be  examined  with  great  care  lest 
an  ingenious  counterfeit  of  the  malady  furnish  protection  to 
guilt."  It  is,  as  is  everywhere  laid  down,  the  duty  of  a 
court  to  abide  by  its  decisions,  unless  it  is  demonstrated 
that  they  are  against  reason,  and  this  rule  ought  of  itself  to 
constrain  us  to  adhere  to  former  decisions,  but  in  this  in- 
stance I  am  convinced  that  the  court  is  departing  from  a 
decision  not  only  without  reason  but  against  both  reason  and 
authority. 

The  departure  is,  I  deferentially  affirm,  a  step  in  the  wrong 
direction.  Our  decisions  have  already  too  greatly  restricted 
the  rights  and  duties  of  trial  judges,  and  I  am  firmly  con- 
vinced that  it  is  a  mistake  to  fetter  them  still  more.  A  trial 
judge  is,  as  I  believe,  more  than  a  mere  moderator,  or  a 
mere  rehearser  of  stereotyped  phrases,  for  it  is  his  right  and 
his  duty  to  give  the  jury  such  advice  and  such  cautions  as 
shall  assist  them  in  reaching  a  just  conclusion. 

That  the  defence  of  insanity  is  one  frequently  resorted  to 
is  a  matter  of  common  knowledge,  and  it  is  so  treated  in  the 
text-books  and  decisions,  and  yet  the  instruction  before  us 
is  condemned  simply  because  the  jury  are  informed  that  it  is 
a  defence  that  is  frequently  made.  This,  as  I  understand  the 
opinion  of  the  court,  is  the  only  infirmity  in  the  instruc- 
tion. To  me  it  seems  an  element  of  strength,  not  of  weak- 
ness. 

Our  statute  makes  the  defence  of  insanity  a  peculiar  one. 
Some  of  the  courts  hold  that  it  must  be  established  beyond 
a  reasonable  doubt,  other  courts  hold  tha*t  it  must  be  estab- 
lished by  a  preponderance  of  the  evidence,  and  still  others 
hold  that  it  is  enough  if  the  evidence  raises  a  reasonable 
doubt  of  the  sanity  of  the  accused,  but,  while  the  courts 
differ  upon  the  points  mentioned,  they  agree  that  the  de- 
fence of  insanity  is  a  peculiar  one,  subject  to  be  abused,  and 
meriting  rigid  scrutiny. 

While  I  dissent  from  that  part  of  the  opinion  which  dis- 
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approves  the  nineteenth  instruction^  I  concur  in  the  concla- 
sion  that  the  judgment  should  be  reversed,  for  I  think  that 
the  very  able  opinion  of  the  court,  prepared  by  the  Chief 
Justice,  unanswerably  proves  that  where  the  element  of  pre- 
meditation is  essential  to  create  the  crime  of  murder  in  the 
first  degree,  the  accused  can  not  be  found  guilty  of  that 
crime  if  at  the  time  of  the  killing  he  was  so  completely  over- 
come by  intoxication  as  to  be  incapable  of  premeditation. 
Coffey,  J.,  concurs  with  Elliott,  J. 

Filed  April  22, 1890. 


No.  14,165. 

The  Board  of  Commissioners  of  Gibson  County  v.  The 
Motherwell  Iron  and  Steel  Company. 

GouNTT. — PubUe  Building. — CotutnuUion. — SupenMng  ArehiieeL — IdabiBtf 
•  far  Change  Ordered  hy. — Chunty  Gommisnoners, — Where  the  board  of  com- 
missioners, engaged  in  building  a  court-house,  appoint  an  architect  and 
entrust  to  him  the  full  supervision  of  its  construction,  and  such  architect 
orders  a  change  in  the  iron  work  to  be  done  bj  a  sub-contractor,  which 
causes  an  increase  in  the  expense,  and  after  the  work  is  completed  the 
commissioners  accept  the  building,  the  county  is  liable  for  such  eztn 
work,  although  there  was  no  agreement  as  to  the  price  of  the  extra 
work,  and  the  contract  was  not  in  writing  and  attached  to  the  original 
contract  with  the  contractor  as  provided  for  in  such  original  contract 
8ake. — Action  for  Extra  Wqrk. — Change  in  Plan. — Evidence. — In  an  action 
for  such  extra  work,  the  architect  having  testified  on  direct  examina- 
tion that  he  made  no  contract  with  the  sub-contractor,  it  was  proper  to 
ask  him  on  cross-examination  if  there  was  not  a  change  made  in  the 
plans,  six-inch  columns  being  substituted  for  eight-inch  ones,  and  if 
extra  work  was  not  done  by  the  sab-contractor,  and  if  he  was  paid  there- 
for. 

From  the  Vanderburgh  Circuit  Court. 


NOVEMBER  TERM,  1889.  365 

The  Board  of  Comm'n  of  Gibflon  Co.  v.  The  Motherwell  Iron  and  Steel  Co. 

iL  W.  Fiddsj  J.  W.  Ewing  and  L.  C.  Embree,  for  appel- 
lant. 

S.  A.  Yeager,  for  appellee. 

Olds,  J. — ^This  was  an  action  by  the  appellee  against  the 
appellant  for  the  value  of  extra  iron  and  steel  work,  and 
labor  in  the  building  of  a  new  court-house,  which  work  and 
labor  were  done  and  performed  by  the  appellee  at  the  special 
instance  and  request  of  the  appellant  and  its  agents. 

Issues  were  joined  and  there  was  a  trial,  resulting  in  a 
verdict  and  judgment  for  the  appellee. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted,  and  assigns  such  ruling  as  error. 

The  appellant  entered  into  a  written  contract  with  one 
Miller  for  the  building  of  a  court-house.  The  written  con- 
tract, which  was  introduced  in  evidence,  provided  that 
'^  Should  the  party  of  the  first  part  (the  board  of  commis- 
sioners) at  any  time  during  the  process  of  the  work  require 
any  additions  to  or  omissions  from  this  contract,  or  to  make 
any  change  in  plans  or  style  of  work,  it  will  be  carried  out 
by  the  second  party.  The  value  of  said  change  being  first 
agreed  on  in  writing,  and  the  subsidiary  contract  endorsed 
on  or  attached  to  this  contract,  so  that  the  amount  may  be 
added  to  or  deducted  froi^  the  amount  of  this  contract,  ac- 
cording as  it  may  increase  or  diminish  the  total  cost  of  the 
work." 

It  was  further  provided  that  if  any  dispute  should  arise 
concerning  the  value  of  any  extra  work,  it  should  be  decided 
by  two  competent  persons,  one  to  be  selected  by  each  party 
to  the  contract]  and  in  case  they  failed  to  agree,  the  two 
referees  so  selected  to  select  a  third,  and  their  decision  should 
be  final. 

The  appellee  was  a  sub-contractor  under  Miller  for  the 
iron  work,  and  a  change  was  ordered  in  the  iron  work,  which 
was  made  by  the  appellee  at  an  extra  expense.  Before  the 
building  was  finished  Miller  abandoned  the  contract.     The 
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appellee  completed  the  iron  work  in  accordance  with  the 
changes  made  and  ordered  by  the  board  of  commissioners 
and  the  architect  employed  by  them,  and  the  building  was 
accepted  by  the  board. 

The  appellant  asked  the  court  to  instruct  the  jury  to  the 
effect  that  if  a  change  was  made  in  the  iron  work  which  was 
included  in  appellee's  sub-contract  by  direction  of  the  arch- 
itect, there  could  be  no  recovery  for  the  same  unless  the 
value  of  such  materials  and  labor  was  agreed  on  before  handi 
and  a  written  contract  therefor  was  attached  to  or  endorsed 
upon  said  Miller's  contract. 

The  court  refused  to  so  instruct  the  jury,  and  appellant 
excepted,  and  assigned  the  ruling  of  the  court  as  a  cause  for 
a  new  trial. 

McDonald  Brothers  are  named  in  said  contract  as  the 
architects  to  superintend  the  work  on  behalf  of  the  board  of 
commissioners,  the  work  to  be  performed  under  the  super- 
vision of  said  McDonald  Brothers. 

It  has  been  held  by  this  court  that  where  the  board  of  com- 
missioners has  power  to  appoint  a  superintendent  to  act  for 
them  in  the  supervising  of  work,  he  becomes  the  agent  of 
the  county  for  the  purpose  of  constructing  the  work,  and 
that  he  may  bind  the  county  for  work  done  beyond  that  con- 
templated by  the  written  contract.  It  has  also  been  held 
that  where  the  board  of  commissioners  let  a  contract  for  the 
construction  of  a  county  building,  and  the  contractor  aban- 
dons the  contract,  the  county  commissioners  have  power 
to  take  charge  of  the  work  and  complete  the  building  with- 
out adopting  new  plans  and  specifications,  or  letting  a  new 
contract.  Board,  etc,  v.  Byrne,  67  Ind.  21 ;  Bass  Foundry 
and  Machine  Works  v.  Board,  etc.,  115  Ind.  234 ;  Board, 
etc.,  V.  Hill,  122  Ind.  216. 

In  this  case  the  board  of  commissioners  appointed  an 
architect  and  gave  into  his  hands  the  full  supervision. of  the 
construction  of  the  court-house.  The  architect  ordered  a 
change  in  the  work  which  caused  an  increase  in  the  ex- 
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pense.  The  work  was  done  by  the  appellee  in  accordance 
with  the  directions  of  the  architect^  and  after  it  was  com- 
pleted the  commissioners  accepted  the  building. 

It  does  not  appear  that  the  commissioners,  or  any  person 
acting  for  them,  ever  requested  an  agreement  as  to  the  price 
of  the  extra  work,  or  that  the  contract  for  the  extra  work 
be  reduced  to  writing,  and  the  county  became  liable  for  the 
extra  work,  and  there  was  no  error  in  the  refusal  of  the  court 
to  give  the  instruction  asked  for  by  the  appellant. 

The  only  other  error  complained  of  and  discussed  by 
counsel  in  their  brief  is  the  overruling  of  a  motion  to  strike 
out  of  the  deposition  of  Kenneth  McDonald  questions  nine 
and  thirteen,  and  the  answers  thereto  in  the  cross-examina- 
tion of  said  witness.  Kenneth  McDonald  was  a  member  of 
the  firm  of  McDonald  Brothers,  the  architects  appointed  to 
superintend  the  building,  and  was  the  member  of  the  firm 
who  attended  to  the  business  of  the  firm  of  McDonald 
Brothers  in  so  far  as  it  related  to  the  building  in  contro- 
versy. The  appellant  took  his  deposition  and  examined  him 
in  chief,  showing  that  he  was  the  architect,  that  Miller  was 
the  contractor.  He  also  testified  that  the  appellee  was  the 
sub-contractor  for  the  iron  work,  and  the  appellant  asked  the 
witness  if  the  appellee  had  any  contract  with  appellant  as  to 
any  part  of  the  work,  and  he  answered  not  that  he  knew  of; 
the  appellant  also  asked  the  witness  if  he  made  any  contract 
with  appellee  in  reference  to  the  building,  and  he  answered 
^'  No.''  He  further  testified  that  Miller  did  not  complete  the 
building,  but  abandoned  it  before  it  was  completed. 

The  witness  was  asked  upon  cross-examination  as  to  chang- 
ing certain  iron  columns  called  for  by  the  contract  from  six 
to  eight-inch  columns,  and  he  answered  that  he  ordered  them 
so  changed.  And  he  testified  to  extra  work  having  been 
done  by  appellee.  And  he  was  further  asked  if  Gibson 
county,  or  any  one  else  to  his  knowledge,  ever  paid  appellee 
for  the  extra  material  or  labor  done  outside  of  the  plans  ? 
and  he  answered  "  Not  that  I  know  of." 
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The  appellant  moved  the  court  to  strike  oat  the  questions 
and  answers  as  to  the  iron  columns,  and  the  one  as  to  the 
payment  of  appellee,  and  the  court  overruled  the  motion, 
and  the  ruling  is  assigned  as  a  cause  for  a  new  trial. 

There  was  no  error  in  this  ruling.  It  was  proper  to  prove 
by  the  architect  that  he  ordered  a  change  made  in  the  sise 
of  the  columns.  The  witness  had  testified  that  he  had  made 
no  contract  with  appellee,  and  on  cross-examination  it  was 
proper  to  ask  him  if  the  plans  did  not  call  for  six-inch 
columns,  and  if  he  did  not  order  them  changed  to  eight-inch 
columns,  and  that  under  his  direction  appellee  put  in  eight- 
inch  columns.  Nor  was  there  any  error  in  asking  if  the 
appellee  had  been  paid  for  the  extra  work,  as  the  witness 
had  testified  on  cross-examination  that  there  was  extra  work 
done  by  appellee  under  his  supervision,  and  the  contract  be- 
tween Miller  and  the  commissioners  provided  that  the  work 
should  be  paid  for  on  estimates  made  by  McDonald  Brothers, 
architects,  and  witness  was  acting  for  the  firm  as  architect 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  afiirmed,  with  costs* 

Filed  April  22, 1890. 


No.  14,169. 
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^^®  ^^^'  Adams  v.  Byebly, 

Mabbiaob  Gontragt. — Breach  of.—fhmphinL—Sii^lSamcy  (/.—A  ooni* 
plaint  in  an  action  for  breach  of  promise  oi  marriage  alleged  that  on  Oc- 
tober Ist,  1885,  in  consideration  that  the  plaintiff  being  unmarried,  at  the 
request  of  the  defendant,  promised  to  marry  him,  the  defendant  promised 
to  marry  the  plaintiff  on  or  about  April  30th,  1886;  that  the  plaintiff 
had  been  during  all  the  time  and  still  was  ready ;  that  she  had  incurred 
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great  expense  in  preparation  for  the  marriage,  of  all  of  «which  defend- 
ant had  notice ;  that  the  defendant  refused  to  marrj  the  plaintiff  at  the 
date  fixed)  and  that  he  has  hitherto  wholly  refused  to  do  so. 

Hdd,  that  the  complaint  is  sulhcient,  and  not  open  to  the  objection  that 
there  were  no  mutual  promises  maturing  at  the  same  time. 

MMf  also,  that  there  b  a  sufficient  averment  of  the  breach  of  the  promise. 

Sams. — Contract  to  Maxry  QencraUy, — Affreemeni  to  Marry  Within  Reasonable 
Time  Implied. — Where  the  conduct  and  language  of  the  parties  are  such 
as  clearly  to  indicate  a  mutual  engagement  and  understanding  to  marry 
either  on  a  day  fixed  or  within  a  reasonable  time,  the  contract  is  suffi- 
ciently established.  A  contract  to  marry  generally,  without  specifying 
the  time,  implies  an  agreement  to  marry  within  a  reasonable  time. 

Same. —  When  Right  of  Action  Accrues. — Any  conduct  by  a  party  who  has 
promised  to  marry  another,  which  amounts  to  a  repudiation  of  the  con- 
tract, renders  the  contract  no  longer  obligatory  on  the  other,  and  con- 
stitutes such  a  breach  as  entitles  the  latter  to  sue. 

From  the  Kosciusko  Circuit  Court. 

J.  8,  Frazer  and  W.  D.  Frazer,  for  appellant. 
L,  H.  Haymond  and  L,  W,  Royacy  for  appellee. 

Mitchell,  C.  J. — Action  by  the  appellee,  Catharine  By- 
erly^  against  Jeremiah  Adams  to  recover  damages  for  breach 
of  marriage  contract.  The  only  question  for  decision  is 
whether  or  not  the  complaint  states  facts  su£Bcient  to  con- 
stitute a  cause  of  action,  or  to  support  a  judgment  after 
verdict  in  favor  of  the  plainti£P.  The  material  averments  of 
the  complaint  are,  that  on  the  1st  day  of  October,  1886^  in 
consideration  that  the  plaintiff,  being  unmarried,  at  the  re- 
quest of  the  defendant  promised  to  marry  him,  the  de- 
fendant promised  to  marry  the  plaintiff  on  or  about  the  30th 
day  of  April,  1886,  and  that  the  plaintiff  confiding  in  the 
promise  of  the  defendant,  had  been  during  all  that  time,  and 
still  was  ready,  and  that  she  had  in  reliance  on  the  promise 
of  the  defendant  incurred  great  expense  in  preparing  suita- 
ble clothing,  and  otherwise  getting  ready  to  comply  with 
her  engagement,  of  all  of  which  the  defendant  had  notice. 
It  is  averred  that  the  defendant  wholly  failed  and  refused  to 
Vol.  123.— 24 
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marry  the  plaintiff  at  the  time  set,  and  that  he  has  hitherto 
wholly  refused  so  to  do,  to  the  plaintiff's  damage,  etc. 

It  is  contended  that  because  the  promise  of  the  defendant 
was  to  marry  the  plaintiff  on  or  about  the  30th  day  of  April, 
1885,  and  that  of  the  latter,  was  to  marry  generally,  with- 
out defining  any  particular  time,  there  were  no  mutual  prom- 
ises maturing  at  the  same  time,  and  that  there  was,  there- 
fore, no  consideration  for  the  promise  of  the  defendant.  It 
is  also  insisted  that  there  is  no  sufficient  averment  of  a  breach 
of  the  promise  to  marry. 

It  is  undoubtedly  true  that  an  action  for  breach  of  prom- 
ise to  marry  can  not  be  sustained  unless  there  have  been 
mutual  promises  on  the  part  of  both  contracting  parties.  If 
there  be  no  mutual  promises,  the  contract  is  void  for  want 
of  consideration.  King  v.  Kersey,  2  Ind.  402 ;  Gates  v.  Me- 
Kinney y  48  Ind.  562 ;  Ellis  v.  Ouggenheim,  20  Pa.  St.  287 ; 
Homan  v.  Earle,  53  N.  Y.  267 ;  Bumham  v.  Comwelly  16 
B.  Mon.  284  (63  Am.  Dec.  529,  and  note). 

It  is  not  necessary  that  the  contract  should  have  been 
manifested  or  expressed  by  any  set  form  of  speech,  or  that  a 
particular  time  should  have  been  fixed  for  the  solemnization 
of  the  contract.  It  is  sufficient  to  establish  the  contract,  if 
the  conduct  and  language  of  the  parties  were  such  as  clearly 
to  indicate  a  mutual  engagement  and  understanding  to  marry, 
either  upon  a  day  fixed,  or  within  a  reasonable  time.  A  con- 
tract to  marry,  generally,  without  specifying  the  time,  implies 
an  agreement  to  marry  within  a  reasonable  time.  ''  fkich 
party,"  as  has  been  said,  '^  has  a  right  to  a  reasonable  delay, 
but  not  to  delay  without  reason,  or  beyond  reason.'*  Wag- 
enseller  v.  Simmers^  97  Pa.  St.  465. 

There  is  no  rule,  however,  which  requires  that  in  order  to 
make  a  binding  engagement,  each  must  agree  with  the  other 
to  marry  on  a  fixed  date,  or  at  a  definite  time.  It  is  saffi- 
cient  if  there  be  mutual  promises  to  marry,  and  if  no  time 
be  fixed  the  law  implies  that  the  promise  will  be  performed 
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within  a  reasonable  time.  Bl(iokbtim  v.  Mann,  85  III.  222 ; 
Cole  V.  HoUiday,  4  Mo.  App.  94. 

Where  an  offer  or  promise  on  the  part  of  the  defendant 
has  been  proven,  it  has  been  held  that  the  mutuality  of  the 
promise  or  engagement  may  be  proven  by  showing  the  con- 
duct of  the  plaintiff,  so  far  as  it  tends  to  show  approval  or 
concurrence  in  his  promise.  HuUon  v.  ManseU,  3  Salk.  17; 
Phillips  V.  Orutc/dey,  3  Car.  &  P.  178;  Chitty  Con.  790. 

The  appellant's  promise  in  the  present  case  was  to  marry 
the  plaintiff  on  or  about  a  given  date.  This  promise  was 
made  in  consideration  of  the  plaintiff's  promise  to  marry 
generally.  If  no  date  whatever  had  been  fixed,  the  agree- 
ment would  have  been  sufficient  to  support  an  action  for  its 
breach,  in  case  of  refusal  to  marry  within  a  reasonable  time. 
But  the  appellant,  in  consideration  of  the  plaintiff's  promise, 
agreed  to  marry  her  on  a  fixed  date,  and  it  is  averred  that 
the  plaintiff,  with  the  knowledge  and  acquiescence  of  the 
defendant,  completed  her  preparations  to  marry  at  the  date 
fixed.  This  must  be  regarded  as  equivalent  to  a  mutual 
agreement  to  marry  at  the  time  fixed.  Haymond  v.  Saucer, 
84  Ind.  3.  A  sufficient  promise  was  averred.  Southard  v. 
Rexford,  6  Cow.  254.  There  is  also  a  sufficient  breach 
averred.  The  appellant  refused  to  marry  at  the  time  set, 
which  must  be  construed  to  mean,  a  suitable  day  about  the 
30th  of  April.  He  persisted  in  his  refusal  until  the  7th  day 
of  June  following,  when  this  suit  was  instituted.  A  refusal 
to  comply  with  his  contract,  without  any  apparent  or  suffi- 
cient reason,  gave  the  plaintiff  below  an  immediate  right  of 
action.  Any  conduct  by  a  party  who  has  promised  to  marry 
another,  which  amounts  to  a  repudiation  of  the  contract, 
renders  the  contract  no  longer  obligatory  on  the  other,  and 
constitutes  such  a  breach  as  entitles  the  latter  to  sue.  Thus, 
where  the  engagement  was  to  marry  "  in  the  fall,"  and  the 
defendant  in  the  month  of  October  declared  his  purpose  not 
to  perform  the  contract,  it  was  held  that  the  action  might  be 
commenced  immediately.     Thompson  v.  Burtis,  42  N.  Y.  246 
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(1  Am.  Rep.  616) ;  Holloway  v.  Oriffiih,  32  Iowa,  409  (7 
Am.  Rep.  208).  A  right  of  action  accrues  upon  a  marriage 
engagement  whenever  the  defendant  by  words  or  condact 
evinces  his  purpose  not  to  proceed  with  the  contract.  Kurtz 
V.  Frank,  76  Ind.  594 ;  Kelly  v.  Renfro,  9  Ala.  325  (44  Am. 
Dec.  441).  Renunciation  of  the  contract  at  or  before  the 
date  fixed  for  its  fulfilment,  gives  the  injured  party  an  im- 
mediate right  of  action. 

These  conclusions  lead  to  an  affirmance  of  the  judgment. 

Judgment  affirmed,  with  costs. 

OiJ>8,  J.,  did  not  participate  in  the  decision  of  this  case. 

FUed  April  23, 1890. 


No.  15,388. 

Logan  v.  Stogsdale. 

Highway. — Ad  J^nmSAngfor  EsiMishmeni  nf  BmiMh  Bighwayt, — Uneonstir 
tiUumaUiy  q^.—The  act  of  March  9th,  1889,  entitled  '*  An  act  providing 
for  the  estahlishment  of  branch  highways,"  etc.,  which  provides  for  the 
establishment  of  branch  highways,  and  gives  to  any  freeholder  who  hss 
no  outlet  to  a  highway  the  right  to  petition  the  board  of  connty  oom- 
missioners  to  establish  a  way,  is  unconstitutional,  as  it  assumes  to  au- 
thorize the  seizure  of  the  property  of  one  citizen  for  the  benefit  of  an- 
other. 

Wat  of  Necbbbftt. — I^srtia  Qaimifig  Under  Oomman  Oranlor. — Biffhis  of 
Fvnl  OranUe, — Where  two  parties  claim  under  a  common  grantor,  the 
one  first  taking  a  conveyance,  his  land  having  no  outlet  to  the  public 
highway,  is  entitled  to  a  way  of  necessity  over  the  land  of  the  other 
purchased  subsequently,  he  occupying  towards  the  first  grantee  the  po- 
sition of  the  common  grantor  before  he  parted  with  title,  and  bound  to 
carry  into  efiect  his  implied  grant  of  a  right  of  way. 

From  the  Grant  Circuit  Coart. 
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TF.  Carroll  and  O.  Dean,  for  appellant. 
H.  Brovmlee  and  H.  J.  PaviuSj  for  appellee. 

ELiiiOTT,  J. — The  appellant  in  her  complaint  describes  a 
tract  of  land  of  which  she  is  thp  owner,  and  alleges  that  the 
appellee  is  also  the  owner  of  a  parcel  of  land  which  she  par- 
ticularly describes.  In  addition  to  the  allegations  referred 
to  the  complaint  contains  the  following :  That  in  the  year 
1878  Enos  Key  was  the  owner  of  both  parcels  of  land ;  that 
in  January  of  that  year  he  sold  to  the  plaintiff  the  land  she 
owns ;  that  he  subsequently  sold  and  conveyed  to  the  ap- 
pellee's grantor  the  land  now  owned  by  the  appellee ;  that 
both  of  the  parties  to  this  action  hold  under  Enos  Key ;  that 
the  land  of  the  plaintiff  is  surrounded  on  all  sides  by  the 
lands  of  divers  persons,  including  the  land  of  the  appellee ; 
that  the  plaintiff 's  land  is  completely  shut  off  from  any  high- 
way ;  that  it  is  impossible  to  go  to  the  plaintiff's  laud  or  to 
go  from  it  without  passing  over  adjoining  lands ;  that  the 
appellee  refuses  to  permit  the  plaintiff  to  pass  over  his  land 
to  a  highway,  and  for  the  purpose  of  preventing  her  from 
passing  over  his  land  has  erected  high  and  strong  fences ; 
that  he  threatens  to  sue  her  if  she  enters  upon  his  land  ;  that 
there  are  improvements  on  her  land,  and  her  own  home  is 
there ;  that  the  best  and  shortest  way  to  a  highway  is  over 
the  appellee's  land,  and  that  the  distance  is  sixty  rods.  The 
prayer  is  that  the  court  shall  establish  for  the  plaintiff,  as  a 
way  of  necessity,  a  way  to  the  highway  across  the  land  of 
the  appellee.     To  this  complaint  a  demurrer  was  sustained. 

All  that  is  presented  in  argument  in  defence  of  the  ruling 
of  the  trial  court  by  the  appellee's  counsel  is,  that,  under  the 
act  of  March  9th,  1889,  the  action  ought  to  have  been  brought 
in  the  court  of  the  county  commissioners,  and  that  the  cir- 
cnit  court  has  no  jurisdiction  of  the  subject.  The  appellant's 
counsel  contend  that  the  act  of  March  9th,  1889,  is  in  viola- 
tion of  the  Constitution,  and  is  therefore  void. 

The  act  in  question  assumes  to  provide  for  the  establish- 
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meat  of  branch  highways,  and  to  give  any  freeholder  who 
has  no  outlet  to  a  highway  the  right  to  petition  the  board 
of  county  commissioners  to  establish  a  way.  The  act  pro- 
vides that  the  owner  of  the  land  upon  which  it  is  proposed 
to  establish  a  way  may  remonstrate  on  two  grounds,  and  no 
other :  ^^ First.  That  another  convenient  and  less  injurious 
route  can  be  established  over  his  said  lands,  or  the  lands  of 
another.  Seoond,  That  the  proceeding  is  wrongful,  oppress* 
ive  or  malicious."  Elliott's  Supp.,  sections  1539-1542.  It 
is  evident  from  the  provisions  to  which  we  have  just  referred, 
and  from  other  provisions  of  the  act,  that  the  Legislature 
intended  to  grant  a  freeholder  who  is  shut  off  from  a  high- 
way a  right  to  secure  a  way  across  the  land  of  another  upon 
the  payment  of  damages.  It  is  not  made  essential  that  the 
way  shall  be  one  required  by  the  public,  for  the  whole  scope 
and  tenor  of  the  act  indicates  that  it  was  intended  to  secure 
a  right  of  way  to  private  property  owners.  That  this  was 
the  intention  is  evident  from  the  introductory  part  of  the 
first  section,  wherein  it  is  provided  :  ^'  That  whenever  any 
freeholder  of  this  State  owning  lands  surrounded  by  the 
lands  of  others,  and  over  which  he  must  necessarily  travel 
in  order  to  reach  his  own  lands,  and  there  is  no  other  outlet 
to  the  public  road,  shall  petition  the  board  of  commissioners 
of  the  county  in  which  the  lands  necessary  to  be  travelled  over 
are  situate,  for  the  location  of  a  branch  highway  thereon,  set- 
ting forth  facts  in  his  petition,  which  must  be  verified ;  such 
board,  if  it  be  satisfied  that  notice  of  the  filing  of  said 
petition  has  been  served  upon  the  owner  of  such  other 
lands,  at  least  ten  days  before  the  meeting  of  the 
board  at  which  such  petition  is  to  be  presented,  shall 
appoint  three  disinterested  freeholders  to  view  such  high- 
way.'* The  provision  is  an  influential  one,  for  it  declares 
what  the  petition  shall  contain,  and  it  is  in  harmony  with 
other  provisions  of  the  act,  for  all  the  influential  provisions 
indicate  and  express  an  intention  to  authorize  the  seizure  of 
property  for  a  private  way.     The  provision  as  to  what  the 
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petition  shall  show^  the  rigid  and  emphatic  restriction  of 
the  questions  that  may  be  presented  by  the  property  owner 
whose  land  it  is  proposed  to  seize,  and  the  provisions  declar- 
ing what  questions  shall  be  tried,  all  combine  to  prove  that 
the  act  was  intended  to  authorize  the  seizure  of  property  for 
a  private  way,  and  to  compel  an  unwilling  property  owner 
to  yield  his  land  for  that  purpose.  It  is  impossible  to  con- 
strue the  act  as  one  authorizing  only  the  establishment  of 
public  roads,  for  it  will  bear  no  such  construction.  Nor  is 
it  possible  to  effect  a  separation  of  its  provisions,  for  they 
are  so  blended  that  severance  is  impossible,  and  as  the  pro- 
visions are  inseparable  the  act  must  be  taken  in  its  entirety. 
Griffin  v.  State,  ex  reL,  119  Ind.  520;  State,  ex  reL,  v.  Indi'- 
ana,  etc.,  Mining  Co,,  120  Ind.  576  ;  Baldwin  v.  Franks,  120 
U.  S.  678;  Virginia  Coupon  Oases,  114  U.  S.  269;  Trade- 
Mark  Cases,  100  U.  8.  82 ;  United  States  v.  Reese,  92  U.  S. 
214. 

It  is  true  that  in  the  preamble,  and  in  some  of  the  pro- 
visions in  the  body  of  the  act,  there  is  an  indirect  assertion 
that  the  use  for  which  authority  is  conferred  to  seize  private 
property  is  a  public  one,  but  such  an  assertion,  even  if  made 
in  the  clearest  terms,  can  not  rescue  the  act  from  condemna- 
tion, for  it  is  not  within  the  power  of  the  Legislature  to  de- 
termine what  is  a  public  use  within  the  meaning  of  the  Con- 
stitution. Whether  the  use  is  a  public  one  is  a  judicial 
question,  and  not  a  legislative  one.  Sadler  v.  Langham,  34 
Ala.  311 ;  In  re  DeansvUle  Cemetery  Aas'n,  66  N.  Y.  569 ; 
Bankhead  v.  Brovm,  25  Iowa,  540 ;  Tyler  v.  Beacher,  44 
Vt.  648 ;  In  re  St.  Paul,  etc.,  R.  W.  Co.,  34  Minn.  227  ;  Gty 
of  Savannah  v.  Hancock,  91  Mo.  54 ;  Concord  Railroad  v. 
Oredy,  17  N.  H.  47 ;  Tovm  of  Rensselaer  v.  Leopold,  106  Ind. 
29.  A  private  use  can  not  be  transformed  into  a  public  one 
by  a  mere  legislative  declaration. 

As  the  act  assumes  to  authorize  the  seizure  of  the  property 
of  one  citizen  for  the  benefit  of  another,  it  can  not  be  up- 
held.   Our  own  decisions  declare  that  land  can  not  be  seized 
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for  a  private  road,  and  they  are  well  sustained  by  the  de- 
cisions of  other  courts.  Wild  v.  Deig,  43  lud.  455 ;  Slew- 
art  V.  HartmaTiy  46  Ind.  331 ;  Sanxay  v.  Hunger,  42  Ind.  44; 
Blackman  v.  Halves,  72  Ind.  515.  The  doctrine  of  our  cases 
is  sanctioned  by  Judge  Cooley^  and  many  decisions  asserting 
the  same  rule  are  cited  by  him.  Cooley's  Const.  Lim.  (5th 
ed.)  657. 

We  are  compelled  to  sustain  the  contention  of  the  appel- 
lant, and  adjudge  the  act  of  March  9th,  1889,  to  be  void, 
because  it  violates  the  provisions  of  the  Constitution.  As 
that  act  is  without  force,  the  circuit  court  had  jurisdiction 
of  the  subject,  and  the  only  question  is,  whether  the  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of  action. 

In  the  case  of  Ande7'8on  v.  Buchanan,  8  Ind.  132,  the 
court  quoted  with  approval  from  Chancellor  Kent  the  fol- 
lowing statement:  ^' Thus,  if  a  man  sells  land  to  another 
which  is  wholly  surrounded  by  his  own  land,  in  this  case  the 
purchaser  is  entitled  to  a  right  of  way  over  the  other's 
ground  to  arrive  at  his  own  land.''  3  Kent  Com.  420.  This 
is  an  apt  illustration  of  the  old  and  familiar  doctrine  of 
ways  by  necessity,  and  the  doctrine  has  often  been  given 
effect  by  our  decisions.  Uleel  v.  Grigsby,  79  Ind.  184; 
Sanxay  v.  Hunger,  supra;  Stewart  v.  Hartman,  supra. 
If  the  appellant's  grantor  had  remained  the  owner  of  the 
land  now  owned  by  the  appellee,  it  is  clear  that  she  would 
be  entitled  to  a  way,  as  of  necessity,  to  the  public  road. 
Kimball  v.  Ooehecho  Railroad,  27  N.  H.  448  (59  Am.  Dec. 
387). 

A  way  by  necessity  exists  by  grant,  and  the  grant  is  an 
implied  one.  Nichols  v.  L'iice,  24  Pick.  102  (35  Am.  Dec. 
302).  The  theory  is  that  where  land  is  sold  that  has  no  out- 
let the  vendor  grants  one  over  the  parcel  of  which  he  retains 
the  ownership.  It  results  from  this  that  a  way  by  necessity 
can  not  be  successfully  claimed  over  the  land  of  a  stranger, 
and  if  the  appellant  were  asserting  a  right  of  way  over  a 
stranger's  land  she  could  not  succeed.     If  the  appellee  oc- 
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ciipies  the  position  of  a  stranger^  then  the  appellant  must 
fail ;  but  if  he  occupies  the  position  as  to  her  that  the  com- 
mon grantor  did  before  he  parted  with  title^  then  she  is  en- 
titled to  the  relief  she  prays.  In  our  judgment  the  appellee 
is  in  the  position  of  his  grantor  in  so  far  as  the  question  be- 
fore us  is  concerned^  and  must  yield  the  appellant  a  right  of 
way.  As  the  law  implied  a  grant  at  the  time  the  common 
grantor  conveyed  to  the  appellant,  and  as  that  grant  was 
prior  to  the  conveyance  to  the  appellee,  the  latter  must  carry 
into  effect  his  predecessor's  implied  grant.  In  Taylor  v. 
Wamahyy  55  Cal.  350,  both  parties  claimed,  as  do  the  parties 
before  us,  through  a  common  grantor,  and  it  was  held  that 
the  party  whose  land  was  surrounded  was  entitled  to  a  way 
as  of  necessity  across  the  land  of  the  other.  The  decision 
in  the  case  referred  to  is  sustained  by  the  doctrine,  main- 
tained by  the  ancient  and  the  modern  authorities,  that  the  orig- 
inal grantor  grants,  as  appurtenant  to  the  parcel  expressly 
conveyed,  a  way  which  will  enable  his  grantee  to  obtain  ac- 
cess to  the  corporeal  property  expressly  conveyed  to  him. 
Both  the  corporeal  property  and  the  incorporeal  right  pass 
from  the  grantor  at  the  same  time— one  as  the  inseparable 
incident  of  the  other — ^and  a  subsequent  grantee  must  neces- 
sarily take  the  land  conveyed  to  him  subject  to  the  burden 
created  by  the  implied  grant. 

Our  ultimate  conclusion  is  that  the  action  was  properly 
brought  in  the  circuit  court,  and  that  such  facts  are  stated 
in  the  complaint  as  require  an  answer. 

Judgment  reversed. 

FUed  April  23, 1890. 
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No.  14,160. 

Maker  v.  The  State^  ex  bel..  Day. 

Bastardy.— Jiuttees  €f  the  Peace. — Jurudietion. — Jastices  of  the  peace  haye 
jurisdiction  in  bastardy  proceedings,  and  a  judgment  rendered  by  a 
justice  is  a  bar  to  another  prosecution  for  the  same  purpose. 

Same. — liwiaion  for  Maintenance  qf  Child, — Judgment  of  Dismiesal. — Bar  to 
Future  Pros&nUion, — Where  proceedings  in  bastardy  are  instituted  by 
an  infant  female  before  a  justice  of  the  peace,  and  in  the  absence  of  the 
defendant,  he  having  fled  before  arrest,  his  friends  pay  her  a  sum  of 
money,  and  it  is  then  shown  to  the  justice  by  the  plaintiff  and  her  at- 
torney that  suitable  proyision  has  been  made  for  the  child,  whereupon 
a  judgment  of  dismissal  is  entered,  such  judgment  is  a  bar  to  a  future 
prosecution,  unless  it  appears  that  the  court  was  misled  and  deceived 
as  to  the  provision  made  for  the  child. 

From  the  Hamilton  Circuit  Court. 

J.  Stafford,  T.  E.  Boyd,  R.  R.  Stephenson  and  W.  R.  Fertig, 
for  appellant. 

71  /.  Kane  and  T.  P.  DaviSy  for  appellee. 

Olds,  J. — This  was  a  proceeding  in  bastardy,  commenced 
before  Emery  Powell,  a  justice  of  the  peace,  and  an  examina- 
tion was  had  and  duly  certified  to  the  Hamilton  Circuit  Court. 
Prior  to  the  filing  of  the  complaint  in  this  case,  the  rela- 
trix  filed  her  complaint  before  J.  C.  Stephenson,  another 
justice  of  the  peace,  charging  the  appellant  with  being  the 
father  of  the  same  bastard  child,  and  the  justice  issued  a 
warrant  for  the  arrest  of  the  appellant  and  delivered  the 
same  to  a  constable.  In  the  former  proceeding  there  was  no 
arrest  or  service  on  the  appellant.  The  relatrix  was  a  minor 
at  the  time  of  the  pendency  of  the  former  proceeding.  After 
the  proceeding  was  commenced,  and  a  warrant  issued  and 
delivered  to  a  constable,  the  relatrix,  and  the  attorney  rep- 
resenting the  plaintiff,  appeared  before  the  justice  and  showed 
to  the  satisfaction  of  the  court  that  suitable  provision  had 
been  made  and  properly  secured  for  the  maintenance  of  the 
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child.  The  justice  made  a  record  in  said  cause  showing  the 
appearance  of  the  relatrix  in  person  and  by  attorney^  and 
that  they  showed  to  the  satisfaction  of  the  court  that  suita- 
ble provision  had  been  made  and  properly  secured  for  the 
maintenance  of  the  child,  and  ordered  and  adjudged  that 
suitable  provision  had  been  made  and  properly  secured  for 
the  maintenance  of  the  child,  and  that  the  relatrix  is  per- 
mitted to  and  does  dismiss  the  proceeding.  After  the  dis- 
missal of  said  proceeding,  and  the  rendition  of  such  judg- 
ment of  dismissal  by  said  Stephenson,  justice  of  the  peace, 
this  proceeding  was  commenced  before  said  Powell,  justice. 
In  the  circuit  court,  in  this  case,  the  appellant  answered, 
setting  up  said  proceeding  and  judgment  before  said  Ste- 
phenson, justice,  as  a  bar  to  this  proceeding.  To  this  an- 
swer the  appellee  replied,  alleging  in  the  reply  that  the  re- 
latrix is  the  mother  of  a  bastard  child  of  which  the  defend- 
ant is  the  father,  as  the  complaint  alleged  ;  that  she  now  is, 
and  was  at  the  time  in  said  answer  mentioned,  an  infant  u^- 
der  the  age  of  seventeen  years,  unacquainted  with  business 
affairs;  that  it  is  true  that  she  instituted  said  proceeding  in 
bastardy  against  the  defendant  before  said  Stephenson,  a 
justice  of  the  peace ;  that  the  defendant  was  never  arrested 
or  served  with  process  in  said  proceeding,  but  on  the  con- 
trary, about  the  time  of  the  commencement  of  said  proceed- 
ing, he  fled  the  country ;  that  on  account  of  his  absence  and 
the  failure  to  arrest  him,  the  proceeding  was  pending  before 
said  justice  two  or  three  months ;  that  the  said  defendant 
and  his  friends  connived  and  confederated  together  for  the 
purpose  of  cheating  and  defrauding  the  plaintiff,  the  rela- 
trix and  her  said  child,  and  to  prevent  any  recovery  from 
the  father  of  said  child  for  the  maintenance  of  the  child ; 
that  to  carry  out  such  fraudulent  intent  the  defendant  fled 
the  country,  concealed  himself  and  remained  away  until 
after  said  proceeding  had  been  terminated  as  hereinafter 
shown  ;  that  several  months  after  the  institution  of  said  pro- 
ceeding, and  while  said  defendant  was  absent  and  concealed 
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and  engaged  in  such  conspiracy  aforesaid^  and  in  the  ezeca- 
tion  thereof,  he  fraudulently  and  falsely  represented  to  the  re- 
latrix^  her  friends  and  counsellors,  and  said  jus tice,  that  said 
defendant  never  could  be  found ;  that  jurisdiction  over  him 
never  could  be  obtained ;  that  he  never  would  return  ;  that 
the  said  relatrix,  therefore,  would  never  secure  anything 
from  the  father  of  her  child  for  the  support  thereof,  but  that 
they,  the  friends  of  said  defendant,  would  pay  her  one  hun- 
dred dollars  if  she  would  dismiss  said  proceeding ;  that  the 
said  relatrix  believing  said  representations  to  be  true,  and 
thereupon  in  full  reliance  upon  all  of  said  statements  and 
representations,  and  especially  upon  the  representation  that 
said  defendant  never  would  return,  and  that  jurisdiction 
over  him  never  could  be  acquired  in  said  proceeding,  the 
said  relatrix,  for  and  in  consideration  of  one  hundred  dol- 
lars, did,  with  the  consent  of  said  justice,  dismiss  said  pro- 
ceeding ;  that  no  provision  whatever  was  made  for  the  sup- 
^rt  of  her  said  child,  except  the  payment  to  her  of  said 
one  hundred  dollars ;  that  said  sum  was  paid  to  the  relatrix 
to  dismiss  said  proceeding,  and  was  not  paid  or  received  for 
the  support  of  the  child  ;  that  said  sum  then  was  and  now  is 
wholly  insufficient  for  the  support  of  the  child  if  it  had  been 
paid  or  received  for  that  purpose ;  that  immediately  after  the 
dismissal  of  said  proceeding  as  aforesaid,  the  defendant  re- 
turned to  the  house  of  his  parents,  as  he  at  all  times  in- 
tended to  do  as  soon  as  he  supposed  the  relatrix  had  been 
deprived  of  the  power  to  prosecute  him. 

Appellant  demurred  to  the  reply  for  want  of  facts.  The 
court  overruled  the  demurrer,  and  appellant  excepted. 
.  The  cause  was  submitted  to  the  court  for  trial  without  the 
intervention  of  a  jury,  and  the  court  found  that  the  appel- 
lant was  the  father  of  the  child,  and  rendered  judgment 
against  him  for  the  sum  of  $460. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  exceptions  taken. 

Appellant  assigns  as  error  the  ruling  of  the  court  in  over- 
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ruling  the  demurrer  to  the  reply  and  the  motion  for  a  new 
trial. 

The  statute  governing  proceedings  in  bastardy  provides 
that  '^  If  the  defendant  shall  not  have  been  arretted,  or  has 
escaped  after  arrest,  such  trial  shall  proceed  in  his  absence ; 
and  if  he  be  adjudged  the  father  of  such  child,  the  justice 
shall  transmit  the  papers  and  a  transcript  of  such  judgment, 
without  delay,  to  the  clerk  of  the  circuit  court  of  the  proper 
county,  who  shall  file  and  docket  the  same  for  trial ;  and 
such  cause  shall  be  heard  and  determined  by  such  court  in 
the  same  manner  as  if  such  defendant  were  present.''  Sec- 
tion 986,  R.  S.  1881. 

By  section  987  the  filing  of  such  transcript  creates  a  lien 
on  the  defendant's  real  estate. 

Section  994  reads  as  follows :  **  The  prosecuting  witness, 
if  an  adult,  may,  at  any  time  before  final  judgment,  dismiss 
such  suit,  if  she  will  first  enter  of  record  an  admission  that 
provision  for  the  maintenance  of  the  child  has  been  made  to 
her  satisfaction ;  and  if  such  witness  be  a  minor,  she  may 
dismiss  such  suit,  if  it  be  first  shown  to  the  satisfaction  of 
the  court  in  which  the  same  is  pending,  that  suitable  provis- 
ion has  been  made  and  properly  secured  for  the  maintenance 
of  the  child,  and  a  finding  of  the  court  to  that  effect  entered 
of  record.  And  such  entry,  in  either  case,  shall  be  a  bar  to 
all  other  prosecutions  for  the  same  cause  and  purpose." 

By  the  provisions  of  the  statute  it  will  be  seen  that  the 
prosecution  may  proceed  in  the  absence  of  the  defendant,  and 
that  a  dismissal  may  be  made  at  any  time.  The  statute  will 
admit  of  no  other  construction  except  that  a  dismissal  may 
be  entered  at  any  time  after  the  proceeding  is  commenced. 
In  case  the  prosecuting  witness,  the  mother  of  the  child,  is 
an  adult,  the  right  of  dismissal  is  committed  to  her,  and  she 
can  dismiss  the  same  by  entering  of  record  an  admission  as 
provided  in  the  statute ;  but  in  case  the  mother  of  the  child 
is  a  minor,  the  right  of  dismissal  is  committed  to  the  court 
in  which  the  proceeding  is  pending,  and  it  is  expressly  pro- 
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vided  that  in  either  case  such  entry  shall  bar  all  other  prose- 
cutions for  the  same  cause  and  purpose. 

Justices  of  the  peace  have  jurisdiction  in  bastardy  proceed- 
ings^ and  a  judgment  rendered  by  a  justice  is  a  bar  to  all 
other  prosecutions  for  the  same  purpose.  Briiton  v.  Stale, 
ex  reLy  54  Ind.  535 ;  Gipe  v.  StcUe,  ex  rel.y  40  Ind.  158 ; 
Carter  v.  State,  ex  reL,  32  Ind.  404. 

The  proceedings  and  amount  recovered  in  such  actions  are 
for  the  benefit  of  the  child,  and  in  case  the  mother  is  a 
minor,  it  is  the  duty  of  the  court  to  investigate  the  terms 
of  settlement,  and  it  has  power  to  approve  or  reject  any  set- 
tlement or  provision  made  for  the  child  if  it  does  not  deem 
it  sufficient.     Malston  v.  ^^ate,  ex  rel.,  75  Ind.  142. 

The  object  and  purpose  of  the  statute  authorizing  proceed- 
ings in  bastardy  is  to  require  the  father  of  the  child  to  sup- 
port and  maintain  it.     Heritage  v.  Hedges,  72  Ind.  247. 

The  custody  of  the  child  may  be  taken  from  the  mother, 
and  the  funds  applied  to  its  support.  With  a  view  and  for 
the  purpose  of  preventing  fraud  and  imposition  being  prac- 
ticed on  young  and  inexperienced  females  who  become 
mothers  of  bastard  children,  and  procuring  improper  settle- 
ments, whereby  no  suitable  provision  is  made  for  the  support 
of  the  illegitimate  child,  the  duty  of  investigating,  passing 
upon  and  approving  such  provision  for  the  child  is  by 
the  statute  cast  upon  the  court  in  case  the  mother  is  an  in- 
fant. 

Conceding  that  such  settlement  and  judgment  can  be  at- 
tacked and  set  aside  in  a  collateral  proceeding  for  fraud,  it 
must  at  least  appear  that  the  court  was  misled  and  deceived 
as  to  the  provision  made  for  the  child.  If  the  prosecution 
is  commenced,  and  sufficient  provision  is  made  for  the  sup- 
port of  the  child,  and  approved  by  the  court,  the  object  of 
the  prosecution  is  accomplished,  and  it  can  make  no  differ- 
ence whether  such  provision  be  made  with  or  without  the 
arrest  of  the  defendant. 

The  facts  alleged  in  the  reply  are  wholly  insufficient  to 
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avoid  the  judgment.  It  admits  the  adj  udication  by  the  justice ; 
that  it  was  shown  to  his  satisfaction  that  suitable  provision 
had  been  made  for  the  support  and  maintenance  of  the  child^ 
and  that  he  so  adjudicated  and  allowed  a  dismissal  of  the 
cause. 

It  is  averred  that  the  defendant  fled  the  country  and  con- 
cealed himself;  but  it  is  also  averred  that  while  so  concealed 
he  made  certain  representations  to  the  relatrix  and  to  the 
justice  that  he  would  remain  beyond  the  jurisdiction  of  the 
court  and  she  could  never  recover  anything  from  him  for 
the  support  of  her  child^  etc.  We  say  it  is  alleged  that  the 
defendant  made  the  representations^  as  it  is  not  alleged  that 
any  other  person  made  them  in  his  behalf.  The  allegations 
as  to  a  conspiracy  are  wholly  insufficient  to  bind  him  by  any 
representations  made  by  any  other  person.  An  allegation  of 
conspiracy  between  a  person  and  his  friends  without  nam- 
ing the  persons  is  of  no  effect.  It  is  not  averred  that  these 
representations  were  made  by  letter  or  through  any  other 
person^  but  from  the  averments  we  construe  them  to  mean 
that  he  made  them  to  the  relatrix  and  the  justice.  It  is  not 
averred  that  either  the  relatrix  or  the  justice  were  outside  of 
the  jurisdiction  of  the  justice  when  such  representations  were 
made.  These  allegations  are  inconsistent.  They  are  to  the 
effect  that  he  had  fled  and  concealed  himself^  and  at  the  same 
time  was  conversing  with  the  relatrix  and  the  justice.  There 
is  no  averment  that  the  representations  made  by  him  were 
untrue^  nor  is  there  any  averment  that  the  defendant  had 
any  property,  or  that  any  sum  whatever  could  have  been 
collected  from  him,  or  any  benefit  would  have  been  derived 
by  the  arrest,  or  that  the  justice  was  deceived  or  relied  on 
the  representations  of  defendant. 

It  is  admitted  that  the  relatrix  received  the  one  hundred 
dollars  as  a  consideration  for  the  dismissal  of  the  proceed- 
ings, and  that  she  keeps  and  retains  that  sum. 

The  proceeding  is  a  civil  action,  and  it  may  well  be  ques- 
tioned whether  a  judgment,  even  obtained  by  fraud,  can  be  set 
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aside  without  refuixding  or  offering  to  refund  the  money  paid 
in  consideration  of  the  rendition  of  the  judgment  of  dismissal. 
Fraudulent  representations  to  be  available  must  relate  to  an 
existing  or  past  fact.  The  representations  pleaded  in  the 
reply  all  related  to  what  the  defendant  would  do  in  the 
future^  and  as  we  have  before  stated,  even  these  representa- 
tions are  not  alleged  to  be  in  fact  false,  nor  is  it  shown  that 
the  child  or  any  person  sustained  any  damage  by  reason  of 
having  relied  upon  the  representations. 

The  reply  is  clearly  insufficient;  and  the  demurrer  should 
have  been  sustained  to  it,  and  for  this  error  the  judgment 
must  be  reversed. 

Judgment  reversed,  at  costs  of  the  relatrix. 

FUed  April  23, 1890. 


(123  884 

li88  B\2 

188  884 

184  186 

183  884* 

183  121 1 

123  384 

137  22 

.128  884! 

1188  688 

]l23  384 

hm  658, 


No.  13,916. 

The  ^tna  Life  Insurance  Company  v.  Demino,  Ad- 
ministrator. 

PnAcnciB. — Motion  to  8trik€  (hU  Parts  of  ComplaitU. — (herruling  </. — JSonnte 
Error. — Error  can  not  be  predicated  upon  the  overruling  by  the  court 
of  a  motion  to  strike  out  parts  of  a  complaint. 

Life  Insubance. — Policy. — Qmditiona  Working  Forfeiture. — ChrutrueUon  cf. 
— All  conditions  in  policies  of  insurance  which  when  violated  work  a 
forfeiture  as  against  the  assured,  are  to  be  construed  liberally  in  favor 
of  the  assured  and  strictly  against  the  insurer. 

Same. — Condition  as  to  Iniemperanee  ofAecwed, — Oonslrttetion. — ^Under  a  con- 
dition in  a  policy  of  life  insurance,  avoiding  it  if  the  assured  "  shall 
become  so  far  intemperate  as  to  impair  his  health  seriously  and  per> 
manently,  or  induce  delirium  tremens,"  it  is  not  enough  to  work  a  for- 
feiture that  the  assured  was  a  person  who  indulged  in  the  use  of  intox- 
icating liquor  unless  the  impairment  of  health  resulting  therefrom  waf 
serious  and  permanent. 
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Same. — Term  "Ddirium  JVemens.** — Jbutntetion  D^ing, — An  instruction 
defining  the  term  "  delirium  tremens  "  as  signifying  *'  that  diseased  con- 
dition of  the  brain  said  to  be  produced  by  the  excessive  and  prolonged 
use  of  spirituous  liquors,''  is  not  unfair  to  the  insurance  company. 

Same. — Pky8ieii(m,--'G(mipeteney  of  <u  Witness. — Under  section  497,  B.  8. 
1881,  providing  that  physicians  shall  not  be  competent  witnesses  "  as 
to  matter  communicated  to  them,  as  such,  by  patients,  in  the  course  of 
their  professional  business,''  the  attending  physician  of  the  assured  is 
not  competent  to  testify  to  facts  within  his  knowledge  because  of  the 
confidental  relation  existing  between  him  and  his  patient. 

Same. — Teetimony  of  Partner. — The  testimony  of  one  of  two  physicians, 
partners,  as  to  information  secured  when  the  assured  was  in  consulta- 
tion with  the  other  in  the  office  of  the  firm,  is  also  incompetent  under 
section  497,  supra. 

Witness. — Compekmcy  of. —  Waiver, — DepwUions. — Where  depositions  are 
taken  to  break  the  force  of  the  witnesses'  testimony  as  given  in  the 
deposition  previously  taken  by  the  other  party,  objection  to  the  com- 
petency of  the  witnesses  is  not  thereby  waived. 

Same.— ''iWunifiory  Prw^s  <^  DeaJLk:'^CeniifieaU  o/.^Bitl  of  EaBeepiums.'-'En- 
dence. — ^The  objection  that  the  **  preliminary  proofs  of  death  "  are  not 
shown  to  have  been  made  to  the  company  as  a  condition  precedent  to  the 
bringing  of  the  action,  can  not  be  sustained,  when  a  physician  testifies  to 
forwarding  a  proper  certificate  to  the  copipany,  and  the  bill  of  excep- 
tions recites  that  the  certificate  was  read  in  evidence  to  the  jury  by  the 
insurance  company. 

From  the  Putnam  Circuit  Court. 

G.  A.  Knight  and  A.  W.  Knight,  for  appellant. 
/.  G.  MoNuUy  a  F.  McNuU,  D.  E.  Williamsan,  A.  Doggy, 
E.  N.  Rinehart,  8.  B.  Dams  and  G.  M,  Davis,  for  appellee. 

BfiBKSHiBE,  J. — ^This  was  an  action  brought  on  a  life  in- 
surance policy.  There  was  a  jury  trials  and  a  verdict  re- 
turned in  favor  of  the  appellee  for  $10^700.  A  motion  was 
filed  for  a  new  trial  which  the  court  overruled,  and  to  the 
ruling  of  the  court  a  proper  exception  was  reserved.  Pre- 
vious to  this  time,  the  appellant  filed  a  motion  to  strike  out 
a  part  of  the  second  paragraph  of  the  complaint,  which  mo- 
tion the  court  overruled,  to  which  ruling  of  the  court  the 
appellant  reserved  an  exception,  and  following  the  motion 
separate  demurrers  were  filed  to  the  two  paragraphs  of  the 
Vol.  123.— 25 
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oomplaint,  and  the  court  overruling  the  demurrers^  excep- 
tions were  reserved.  The  errors  assigned  call  in  question 
the  said  several  rulings  of  the  court. 

We  may  say  here,  as  well  as  at  any  other  time^  in  view  of 
the  many  decisions  of  this  coui't  directly  upon  the  question, 
that  there  is  no  available  error  arising  out  of  the  ruliiig  of 
the  court  in  overruling  the  motion  to  strike  out  parts 
of  the  said  second  paragraph  of  complaint.  But  further  on 
we  will  state  another  reason  why  the  said  ruling  of  the  court 
gave  rise  to  no  available  error. 

In  their  brief,  counsel  for  the  appellant  do  not  contest  the 
sufiSciency  of  the  paragraphs  of  complaint,  and,  therefore, 
waive  all  question  as  to  their  sufficiency ;  hence  the  only  al- 
leged error  left  for  our  consideration  is  as  to  the  correctness  of 
the  court's  ruling  in  overruling  the  motion  for  a  new  trial 
The  motion  alleges  several  causes  for  a  new  trial,  but  with- 
out calling  special  attention  to  each,  we  will  consider  the 
different  questions  discussed  by  counsel  as  they  arise  in  the 
record.  One  of  the  questions  to  which  counsel  for  the  ap- 
pellant devotes  much  time,  is  as  to  the  alleged  matter  brought 
into  the  second  paragraph  of  the  complaint  to  which  the  mo- 
tion to  strike  out  already  referred  to  related. 

As  we  understand  the  record  the  jury  found  against  the 
appellee  as  to  all  of  that  part  of  the  alleged  cause  of  action, 
and  simply  returned  a  verdict  for  the  face  value  of  the  policy 
with  interest. 

This  being  so,  if  it  is  conceded  that  the  court  was  in  error 
in  its  rulings  upon  that  branch  of  the  case,  the  error  is  not 
available  in  this  court ;  but  we  do  not  wish  to  be  understood 
as  intimating  an  opinion  that  the  court  was  in  error ;  we  have 
not  considered  the  questions  thus  arising  for  the  reasons 
stated. 

If  the  appellant  was  put  to  costs  in  consequence  of  the 
issue  presented  as  to  the  said  portion  of  the  second  para- 
graph of  the  complaint  and  the  issue  joined  thereon,  it  was 
entitled  to  recover  costs,  and  had  a  proper  motion  been  made 
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the  coart  would  no  doubt  have  adjudged  such  costs  to  the 

It  was  the  duty  of  the  court  to  construe  the  policy  and 
state  its  construction  thereof  to  the  jury,  and  in  the  light  of 
the  construction  given  to  the  instrument  by  the  court;  it  was 
the  duty  of  the  jury  to  consider  and  determine  the  facts  as 
presented  by  the  issues  tendered  by  the  parties.  This  is 
conceded  by  the  appellant's  counsel,  and  they  refer  to  Jfar- 
tindale  v.  Parsons,  98  Ind.  174. 

The  clause  in  the  policy  on  which  rests  the  a£Srmative  an- 
swers filed  by  the  appellant  is  as  follows :  "  Or  in  case  he 
shall  become  so  far  intemperate  as  to  impair  his  health  seri- 
ously and  permanently,  or  induce  delirium  tremena" 

It  is  well  settled  law  that  all  conditions  in  policies  of  in- 
surance which  when  violated  work  a  forfeiture  as  against 
the  assured  are  to  be  construed  liberally  in  favor  of  the  as- 
sured and  strictly  against  the  insurer.  Wood  Fire  Insur- 
ance, section  67,  p.  177  ;  MiUiLdl  Assuravice  Society  v,  Scottish 
Union,  etc.,  Ins.  Co.,  84  Va.  116  (10  Am.  St.  Rep.  819,  and 
note);  Havens  v.  Home  Ins.  Co.,  Ill  Ind.  90;  Rogers  v. 
Phemx  Ins.  Co.,  121  Ind.  570;  Phenix  Ins.  Co.  v.  Golden, 
121  Ind.  524. 

The  condition  which  we  have  quoted  was  a  condition  be- 
longing to  the  class  named ;  and  asserting  that  the  condition 
had  been  broken,  the  appellant  sought  an  acquittance  from 
liability  on  account  of  the  policy. 

Under  this  condition  in  the  policy  it  was  not  enough  to 
work  a  forfeiture  that  the  assured  was  a  person  who  indulged 
in  the  use  of  intoxicating  liquors,  not  even  to  the  extent  of 
impairing  his  health  seriously,  unless  the  impairment  was 
permanent. 

A  person's  health  may  be  seriously  impaired  and  yet  only 
temporarily  so ;  but  under  the  said  condition  in  the  policy 
not  only  must  there  have  been  a  serious  impairment  of  health, 
but  it  must  have  been  permanent. 

The  condition  is  double  in  its  character — that  is  to  say  one 
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of  two  physical  conditions  brought  about  by  intemperate 
habits  would  have  worked  a  forfeiture  under  the  policy — a 
serious  and  permanent  impairment  of  health,  or  delirium 
tremens.  In  either  case  all  rights  under  the  policy  would 
have  been  forfeited,  but  nothing  short  of  the  one  or  the 
other  could  have  brought  about  that  result. 

The  appellant  requested  the  court  to  give  an  instruction 
to  the  effect  that  if  the  assured  became  so  far  intemperate 
from  the  excessive  or  protracted  use  of  intoxicating  liquors, 
drinks  or  beverages  as  to  impair  his  health  seriously  and  per- 
manently, or  to  induce  delirium  tremens,  the  appellee  could 
not  recover,  and  this  instruction  the  court  gave. 

The  appellant  also  asked  the  court  to  give  an  instraction 
to  the  effect  that  if  the  assured  used  spirituous  liquors  to 
such  an  extent  as  to  produce  frequent  intoxication,  he  was 
intemperate  within  the  meaning  of  the  policy,  and  if  such 
intemperance  impaired  his  health  seriously  and  permanently, 
or  induced  delirium  tremens,  this  avoided  the  policy.  This 
instruction  the  court  refused. 

We  do  not  regard  the  refusal  to  give  this  instruction  as 
error ;  if  for  no  other  reason,  it  does  not  materially  differ 
from  the  instruction  which  the  court  gave.  The  only  dif- 
ference is  in  the  words  employed.  But  the  instructions 
which  the  court  prepared  and  gave  as  to  the  construction  to 
be  placed  upon  the  said  condition  in  the  policy  were  clear, 
concise  and  fair  to  the  appellant,  and  in  accord  with  the  con- 
struction which  we  have  placed  upon  it. 

We  do  not  care  to  set  out  and  discuss  the  instructions 
given  by  the  court,  except  the  one  numbered  9|,  for  the  rea- 
son that  there  is  no  criticism  made  upon  the  others.  The 
said  instruction,  number  9^,  construes  the  phrase  '^  delirium 
tremens.'^     This  instruction  is  short  and  we  copy  it  in  full : 

'^  The  term  '  delirium  tremens,'  in  the  policy  read  in  evi- 
dence, is  used  in  this  policy  in  the  ordinary  acceptation  of 
that  term,  and  signifies  that  diseased  condition  of  the  brain 
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said  to  be  produced  by  the  excessive  and  prolonged  use  of 
spirituous  liquors/' 

We  are  unable  to  discover  any  infirmity  in  this  instruc- 
tion^ at  least  of  which  the  appellant  can  complain. 

Xhe  phrase  '^  delirium  tremens  "  has  an  ordinary  and  ac- 
cepted meanings  as  recognized  by  all  lexicons  of  the  English 
language^  and  is  in  common  use  by  English  speaking  people. 
Its  use  is  not  confined  and  limited  to  the  medical  profession. 
There  is  nothing  in  the  policy  to  indicate  that  the  said 
phrase  was  employed  in  a  technical  sense.  We  must^  there- 
fore^ go  to  the  dictionaries  of  the  English  language  to  find 
a  definition.     Worcester's  definition  is  as  follows : 

'^ A  disease  of  the  brain,  characterized  by  frightful  dreams 
and  visions,  and  resulting  from  the  excessive  and  protracted 
use  of  spirituous  liquors." 

Webster's  definition  is  as  follows :  ^'A  violent  delirium 
induced  by  the  excessive  and  prolonged  use  of  intoxicating 
liquors." 

The  Century  Dictionary  gives  the  following  definition : 
^'A  disorder  of  the  brain  arising  from  inordinate  and  pro- 
tracted  use  of  ardent  spirits,  and  therefore  almost  peculiar 
to  drunkards.  The  delirium  is  a  constant  symptom,  but  the 
tremor  is  not  always  conspicuously  present.  It  is  properly  a 
disease  of  the  nervous  system." 

Stormonth's  English  Dictionary  gives  the  following  defini- 
tion :  '^A  temporary  insanity  or  madness,  accompanied  with 
a  tremulous  condition  of  the  body  or  limbs,  generally  caused 
by  habitual  drunkenness." 

The  definition  as  given  in  the  instruction  is  more  favorable 
to  the  appellant  than  that  given  in  any  of  the  lexicons 
named. 

AH  other  instructions  complained  of  relate  to  the  same 

subject-matter  as  does  that  part  of  the  second  paragraph  of 

the  complaint  which  the  appellant  sought  to  have  struck  out, 

and  for  the  reasons  already  given  need  not  be  considered. 

We  are  not  prepared  to  say  that  it  was  not  error  to  sup- 
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press  the  answers  to  questions  fifty  and  fiftj-one  in  the  dep- 
osition of  Evan  James. 

Question  fifly  was  as  follows :  "  What  was  the  trouble ; 
what  did  he  do  ?  " 

The  answer  was :  "  The  first  time  he  was  here  in  a  saloon 
and  some  parties  got  into  trouble^  and  he  fired  a  pistol 
through  the  window ;  that's  all  he  done/' 

Question  fifty-one  was:  ''What  happened  the  second 
time?" 

The  answer  was :  "  The  cause  of  that  was  Alf.  Harris 
jumped  on  him  and  he  cut  Harris  in  the  throat." 

The  answers  to  these  questions^  with  the  circumstances, 
might  have  had  some  tendency  to  throw  light  upon  the  men- 
tal condition  of. the  accused  at  the  time.  But  in  view  of  all 
the  evidence  in  the  case^  we  do  not  regard  them  of  sufficient 
importance  to  justify  us  in  reversing  the  judgment.  It  is 
evident,  we  think,  that  had  these  answers  been  read  to  the 
jury  the  result  would  have  been  the  same. 

In  our  opinion  the  deposition  of  Dr.  Walker^  and  that 
part  of  the  deposition  of  Dr.  Le  Crone  excluded  from  the 
jury,  were  properly  excluded. 

Dr.  Walker  was  the  attending  physician  of  the  assured, 
and  the  facts  to  which  he  testified  came  to  him  because  of 
that  confidential  relation  which  exists  between  a  physician 
and  his  patient.  His  evidence  was  clearly  within  the  stat- 
ute.    Section  497,  R.  S.  1881. 

Dr.  Le  Crone  comes  clearly  within  the'  spirit,  if  not  the 
letter,  of  the  statute.  He  was  the  partner  of  Dr.  Walker. 
They  were  in  active  practice,  occupying  the  same  office.  The 
business  of  the  one  was  the  business  of  the  other ;  when 
necessary  it  was  the  duty  of  the  one  to  consult  with  the 
other,  and  in  the  absence  of  the  one  who  was  giving  special 
attention  to  a  patient,  it  was  proper  for  the  other,  if  not  ob* 
ligatory  on  him,  to  take  his  place.  Their  business  was  a 
joint  enterprise. 

The  evidence  of  Dr.  Le  Crone  was  relative  to  what  he 
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learned  at  a  time  when  the  assured  was  at  the  firm's  place 
of  business  to  consult  Dr.  Walker ;  to  have  allowed  this 
testimony  would  have  been  a  perversion  of  the  section  of 
the  statute  to  which  we  have  called  attention.  See  Masonic 
Benefit  Ae^n  v.  Becky  77  Ind.  203. 

But  it  is  claimed  that  because  the  appellee  had  taken  the 
depositions  of  these  witnesses  and  filed  them,  he  thereby 
waived  all  objection  to  the  witnesses  giving  testimony  for 
the  appellant. 

The  appellee  did  not  take  the  depositions  of  the  witnesses 
until  after  the  appellant  had  taken  them,  and  it  seems  that 
the  depositions  were  taken  to  break  the  force  of  the  wit- 
nesses' testimony  as  given  in  the  depositions  taken  by  the 
appellant. 

We  are  not  called  upon  to  decide  what  the  effect  would 
have  been  if  the  appellee  had  taken  the  depositions  of  Drs. 
Walker  and  Le  Crone  in  the  first  place,  and  decide  nothing 
in  that  direction. 

It  is  true  that  when  one  party  takes  the  deposition  of  a 
witness,  and  files  it,  and  especially  after  the  deposition  is 
published,  the  other  party  may  read  the  deposition  in  evi- 
dence ;  but  this  can  only  be  done  when  the  witness  is  com- 
petent to  testify  as  to  the  subject-matter  covered  by  the  dep- 
osition as  a  witness  for  either  party,  or  when  the  objection 
to  his  competency  has  been  waived. 

We  have  examined  the  case  of  Woodruff  v.  Gamer ^  39  Ind. 
246,  to  which  our  attention  has  been  called,  and  find  that  it 
is  not  at  all  in  point  to  the  question  under  consideration. 
Pennsylvania  Co,  v.  Marion,  poet,  p.  415. 

The  point  is  made  that  the  '^  preliminary  proofs  of  death  " 
are  not  shown  to  have  been  made  to  the  company  as  a  con- 
dition precedent  to  the  bringing  of  the  action. 

Dr.  John  M.  Groves  testified  to  making  out  the  proper 
certificate  and  forwarding  the  same  to  the  company  Septem- 
ber 20th,  1 885. 

It  also  appears  in  the  bill  of  exceptions  that  one  of  the 
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counsel  for  the  appellant  informed  the  court  that  he  would 
offer  in  evidence  the  physician's  certificate  of  death  to  the 
^tna  Life  Insurance  Company^  as  made  out  and  sent  to  the 
company  by  Dr.  John  M.  Groves  August  20th^  1885,  and 
sworn  to  before  I.  N.  Gwin,  notary  public,  and  the  bill  of 
exceptions  then  recites  that  the  certificate  was  read  in  evi- 
dence to  the  jury.  And  then  follows  a  certificate  of  the  char- 
acter mentioned. 

We  think  the  evidence  in  this  regard  was  sufficient.  In 
our  judgment  there  is  evidence  sufficient  in  the  record  to  sus- 
tain the  verdict. 

We  find  no  error  for  which  the  judgment  should  be  re- 
versed. 

Judgment  affirmed,  with  costs. 

Ck)FFEY,  J.,  took  no  part  in  the  consideration  of  this  case. 
Filed  April  1, 1890. 

On  Petition  fob  a  Reheabino. 

Bebkshibe,  J. — The  following  are  the  reasons  stated  in 
the  petition : 

First,  Because  in  the  opinion  of  the  court,  it  is  held  that 
no  error  was  committed  by  the  court  below  in  suppressing 
the  answers  to  questions  fifty  and  fifty-one  in  the  deposition 
of  Evan  James,  taken  on  behalf  of  appellant. 

Second.  Because  in  said  opinion  rendered,  the  court  sus- 
tained the  ruling  and  decision  of  the  court  below  in  sup- 
pressing and  excluding  the  deposition  of  Dr.  Walker,  taken 
on  behalf  of  appellee.  Also  the  deposition  of  Dr.  Le  Crone, 
taken  on  behalf  of  appellant. 

Third,  Because  in  the  opinion  rendered,  the  court  sus- 
tained the  ruling  and  decision  of  the  court  below  in  exclud- 
ing the  deposition  of  Dr.  Walker,  taken  on  behalf  of  ap- 
pellant. 

Fourth,  Because  of  the  erroneous  decision  of  this  court 
upon  the  three  questions  above  enumerated,  the  appellant 
prays  a  rehearing. 
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In  the  original  opinion  we  held  that  the  ruling  of  the 
lower  court  in  suppressing  the  answers  to  questions  fifty  and 
fifty-one  in  the  deposition  of  Evan  James,  was  a  harmless 
error,  and  after  a  careful  consideration  of  the  question  since 
the  filing  of  the  petition  for  a  rehearing,  we  are  still  firmly 
of  that  opinion. 

In  argument  to  support  their  petition,  counsel  most  earn- 
estly insist  that  the  court  should  have  passed  upon  the  ab- 
stract question  as  to  whether  or  not  the  taking  and  filing  by 
one  of  the  parties  to  an  action  of  the  deposition  of  a  witness 
who  is  a  competent  witness  for  him,  but  who  is  incompetent 
to  give  evidence  for  the  other  party,  is  a  waiver  and  renders 
the  witness  competent  for  said  other  party. 

We  did  not  pass  upon  the  question  for  the  very  good  rea- 
son that  we  were  not  called  upon  by  the  record  to  do  so. 
We  held  that  as  the  appellant  had  first  taken  the  deposition 
of  Drs.  Walker  and  Le  Crone,  and  as  the  evident  purpose 
of  the  appellee  in  thereafter  taking  the  depositions  of  these 
witnesses  was  to  break  the  force  of  their  testimony  as  given 
in  their  depositions  as  taken  by  the  appellant,  the  taking  and 
filing  of  their  depositions  was  not  a  waiver. 

There  ought  not  to  be  any  misunderstanding  of  the  force 
of  the  original  opinion  in  this  regard^  and  it  was  certainly  a 
fair  disposition  of  the  question.  But  our  attention  is  called 
to  the  fisict  that  the  appellee  did  not  take  the  deposition  of 
Dr.  Le  Crone,  and  we  discover  in  looking  over  the  record 
that  we  inadvertently  so  stated. 

This,  however,  does  not  help  the  position  taken  by  coun- 
sel for  the  appellant,  for  in  that  event  it  can  not  be  claimed 
with  any  degree  of  plausibility  that  the  appellee  waived  all 
question  as  to  the  incompetency  of  Dr.  Le  Crone. 

Petition  for  a  rehearing  overruled. 

Filed  May  17, 1890. 
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No.  14,236. 

Ball  v.  Babnes^  Auditor. 

Tax  Sals.— ifuii0!eiefi<  Description.— Lien. — Bepayment  cf  IStrehaU' Money. 

— Mandate. — At  a  tax  sale  land  was  sold  hj  the  following  description : 

116x138  feet,  comer  of  Columbia  and  Sixth  streets,  section  20,  town.  23, 

range  4  west,  city  of  Lafayette. 
Heldy  that  the  description,  while  not  sufficient  to  pass  title,  is  sufficient 

to  carry  the  lien,  and  that  the  purcha8er  can  not  compel  by  mandate 

the  repayment  of  the  money  paid  at  the  tax  sale. 

From  the  Tippecanoe  Circuit  Court. 

i2.  Jones,  for  appellant. 

J.  B.  Sherwood,  J.  H.  Adams  and  8,  P.  Baird,  for  appellee* 

Coffey,  J. — This  was  a  petition  filed  in  the  Tippeoanoe 
Circuit  Court  by  the  appellant  against  the  appellee,  as  auditor 
of  the  county,  to  compel  the  appellee,  as  such  auditor,  to 
draw  his  warrant  against  the  county  treasury  for  the  repay- 
ment of  money  paid  at  a  tax  sale. 

The  petition  alleges,  substantially,  that,  on  the  22d  day 
of  October,  1879,  the  auditor  of  Tippecanoe  county  made 
and  delivered  to  Josiah  Locke  a  tax  certificate,  with  the 
county  treasurer's  certificate  thereto  attached,  to  the  effect 
that  at  a  public  sale  held  by  the  treasurer  of  said  county, 
commencing  on  the  10th  day  of  February,  1879,  after  proper 
and  legal  notice,  he  offered  for  sale  the  following  parcel  of  land 
in  said  county,  to  wit :  115x138  feet,  corner  of  Columbia 
and  Sixth  streets,  section  20,  town.  23,  range  4  west,  city  of 
Lafayette ;  that  the  same  failed  to  sell  for  want  of  bidders, 
and  was  thereby  forfeited  to  the  State  of  Indiana ;  that 
Josiah  Locke,  on  the  20th  day  of  October,  1879,  made  ap- 
plication to  the  auditor  of  said  county  to  purchase  said  land 
at  private  sale,  and  that  said  auditor  did  sell  said  land  to 
him  for  the  sum  of  $967.89,  the  same  being  the  amount  for 
which  said  land  was  offered  at  public  sale,  with  the  legal 
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interest  thereon^  the  said  sum  being  the  amount  of  taxes, 
penalties,  interest  and  costs  thereon  due  on  the  above  de- 
scribed property  for  the  year  1877  and  previous  years,  and 
1878,  said  lands  being  assessed  and  duly  entered  for  taxation 
in  the  name  of  John  S.  Williams ;  that  said  Locke  paid  the 
sum  above  named,  and  filed  the  treasurer's  receipt  therefor 
with  the  auditor  of  said  county ;  that  the  treasurer  of  said 
county  attached  his  guaranty  to  said  certificate  of  purchase, 
to  the  efiect  that  the  taxes  due  upon  the  property  therein 
mentioned  had  never  been  paid,  and  that  they  were  due  and 
unpaid  at  the  date  of  said  sale ;  that,  on  the  15th  day  of 
December,  1880,  said  Locke  paid  to  the  said  treasurer  as 
taxes  on  said  property  the  sum  of  $109.66,  which  said  treas- 
urer endorsed  on  said  certificate  of  purchase ;  that,  on  the 
18th  day  of  February,  1881,  said  Locke  sold,  assigned  and 
delivered  said  certificate  to  the  appellant,  which  assignment 
was  duly  acknowledged,  and  was  duly  recorded  in  the  audit- 
or's office  on  the  —  day  of  May,  1882  ;  that  said  sale  and 
certificate  are  invalid,  because  there  is  in  said  certificate  and 
in  the  assessment  and  subsequent  proceedings  on  which  it  is 
based  no  description  of  any  real  estate,  all  said  attempted 
descriptions  being  such  as  are  contained  in  said  certificate, 
and  said  intersection  of  Columbia  and  Sixth  streets  is  in  sec- 
tion 20,  but  not  near  any  corner  of  said  section,  or  any  line 
bounding  said  section ;  that,  on  the  31st  day  of  May,  1882,' 
appellant  presented  said  certificate  to  said  auditor,  together 
with  said  assignment,  and  called  his  attention  to  the  same, 
and  especially  to  the  description  therein  contained,  and  to 
the  description  in  the  assessment  and  subsequent  proceed- 
ings on  which  said  certificate  is  based,  and  that  the  sale  evi- 
denced by  said  certificate  was  invalid,  and  requested  said 
auditor  to  issue  to  appellant  an  order  on  the  treasurer  of  said 
county  for  the  purchase-money  named  in  said  certificate, and 
the  amount  of  said  taxes  so  paid  since  the  date  thereof,  and 
the  interest  on  both,  upon  the  appellant  surrendering  said 
certificate  and  receipt  for  taxes  ;  that  said  auditor  refused  to 


396  SUPREME  COURT  OF  INDIANA, 

Ball  V,  Barnes,  Auditor. 

draw  such  order,  and  refused  to  recognize  any  right  in  ap- 
pellant except  to  receive  a  deed  for  said  land  on  said  cer- 
tificate ;  that  appellant,  as  he  is  advised,  has  no  adequate 
remedy  by  legal  proceedings,  but  only  by  the  extraordinary 
remedy  of  mandamus  to  compel  said  auditor  to  issue  said 
order. 

The  court  sustained  a  demurrer  to  this  petition,  and  ap- 
pellant excepted. 

The  appellant  refusing  to  plead  further,  the  court  ren- 
dered judgment  against  him  for  costs. 

It  will  be  observed  that  there  is  no  allegation  in  this  pe- 
tition that  John  S.  Williams  did  not  own  a  tract  of  land  of 
the  dimensions  given,  at  the  corner  of  Columbia  and  Sixth 
streets,  in  the  city  of  Lafayette,  nor  is  there  any  allegation 
that  the  same  was  not  subject  to  taxation,  nor  that  there  was 
not  due  from  such  tract  the  amount  of  taxes  for  which  it  was 
sold.  The  complaint  proceeds  wholly  upon  the  theory  that 
the  description  given  is  not  sufficient  to  carry  with  it  the 
State's  lien  for  taxes. 

The  cases  of  State,  ex  rel.,  v.  Casted,  110  Ind.  174,  and 
Millikan  v.  City  of  Ijafayette,  118  Ind.  323,  and  authorities 
there  cited,  are  conclusive  upon  the  question  now  before  us. 
Id  the  case  first  cited,  it  was  said  that  '^  It  has  often  been  held 
that  an  insufficient  description  of  the  land  will  defeat  the 
title,  but  will  not  defeat  the  lien.  The  lien  will  hold  if  the 
purchaser  can  show  what  property  was  intended  to  be  taxed, 
but  the  title  will  not  pass  if  the  description  is  defective.'' 
Ludlow  V.  Ludlow,  109  Ind.  199 ;  Cooper  v.  Jackson,  99  Ind. 
566 ;  Reed  v.  Earhart,  88  Ind.  159 ;  Ford  v.  Kolb,  84  Ind. 
198;  Sloan  v.  Sewell,  81  Ind.  180;  Cooper  v.  Jackson,  71 
Ind.  244;   Worley  v.  Toim  of  Cicero,  110  Ind.  208. 

In  the  case  of  Millikan  v.  City  of  Lafayette^  supra,  the  de- 
scription was  less  certain  than  the  one  now  under  considera- 
tion, and  it  was  said  in  that  case :  ^'  It  is  not  every  imperfect 
description  that  gives  this  right  (to  recover  back  the  pur- 
chase-money), but  only  one  such  as  we  have  indicated.    The 
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description  may  be  uncertain  and  indefinite,  and  so  much  so 
as  to  render  the  sale  ineffectual  to  convey  title,  but  be  suffi- 
ciently definite  and  certain  to  carry  a  lien.  *  *  Such, 
we  think,  was  the  description  in  the  case  under  considera- 
tion." 

If  John  S.  Williams  owned  a  tract  of  land  at  the  corner 
of  Columbia  and  Sixth  streets,  in  the  city  of  Lafayette^  of 
the  dimensions  described  in  the  petition,  we  know  of  no  rea- 
son why  it  may  not  be  identified,  and  the  lien  for  taxes 
transferred  by  the  State  to  Locke  enforced  against  it.  At 
least  no  reason  is  suggested  in  the  petition  before  us  why 
this  may  not  be  done. 

We  do  not  think  the  court  erred  in  sustaining  a  demurrer 
to  the  petition. 

Judgment  affirmed. 

FUed  April  24, 1S90. 


^ 


No.  Hiia 
Hoppes  et  al.  v.  Hoppes  et  al. 

Bkvixw  of  JjjDQVESTT.—Braetiee. — Copy  of  Record, — Setting  out  in  Oomr 
plamt. — Oert^ied  IVaneeripl  Unneeeseary, — In  an  action  to  review  a  judg- 
ment it  is  not  necessary  that  there  should  be  a  certified  transcript  of  the 
complete  record  of  the  original  cause.  A  copy  of  the  record  set  ont, 
and  aTerred  to  be  a  copj,  in  the  complaint  for  review,  is  snfficient. 

Saics. — AppeaL — Bevenal—On  appeal  the  same  rnle  applies  in  reviewing 
the  action  of  the  lower  court  where  a  judgment  of  review  has  been  ren- 
dered and  a  new  trial  granted,  as  where  a  new  trial  has  been  granted 
on  motion,  and  a  judgment  setting  aside  the  original  judgment  will  not 
be  reversed  unless  injustice  has  been  done. 

PsmciPAi.  AND  SuBBTT. — Hu^nd  and  Wife, — Mortgage  to  Secure  Hue- 
band^B  Debt — Skeriffe  Sale. — Bighte  of  Hcirti, — A  husband  and  wife  each 
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owned  forty  acres  of  land  adjoining.  Thej  mortgaged  the  entire  tracts 
the  wife  joining  to  secure  the  debt  of  the  husband.  After  the  death  of 
the  wife  the  hasband's  father  purchased  the  entire  eighty  acres  of  land 
from  the  husband,  agreeing,  as  a  consideration,  to  pay  the  mortgage 
debt  on  the  wife's  forty  acres,  and  have  the  mortgage  thereon  cancelled, 
but  instead  of  having  the  mortgage  cancelled,  after  paying  the  debt,  he 
took  an  assignment  of  the  mortgage  and  brought  an  action  of  fore- 
*  closure. 

HM,  that  the  children  of  the  deceased  wife,  she  being  but  the  surety  for 
the  debt  of  the  husband,  had  the  right  to  have  the  husband's  lands  first 
sold  to  satisfy  the  mortgage. 

From  the  Madison  Circuit  Coart. 

C.  L.  Henry y  H.  (7.  Ryan  and  E.  P.  Schlater,  for  appel- 
lants. 

W.  A.  Kittinger  and  L,  M.  Schunnny  for  appellees. 

Olds,  J. — Appellant  Daniel  Hoppes  and  Mariah  Hoppes, 
his  wife,  each  owned  forty  acres  of  land  in  Madison  county, 
Indiana.  The  two  forty-acre  tracts  join  each  other,  and 
constitute  an  eighty-acre  tract.  Daniel  owned  the  west  forty, 
and  his  wife,  Mariah,  the  east  forty  acres.  While  so  owning 
such  tracts  of  land  in  1877,  they  executed  a  mortgage  to 
Lewis  Fitzgerald,  as  trustee  of  the  Mercantile  Trust  Com- 
pany, to  secure  a  debt  of  $1,500,  stated  in  the  mortgage  to 
be  the  debt  of  the  said  Daniel.  After  the  mortgage  was  ex- 
ecuted Mariah  Hoppes  died  intestate,  leaving  Daniel  Hoppes, 
her  husband,  and  the  appellees  Charles  Hoppes  and  Alfaretta 
Nichols,  her  children,  as  her  only  heirs  surviving  her.  8bme 
time  after  the  death  of  Mariah,  Isaac  Hoppes,  the  father  of 
Daniel  Hoppes,  bought  of  Daniel  the  forty  acres  owned  by 
Mariah,  agreeing  as  a  consideration  for  the  same  to  pay  off 
the  mortgage,  and  Daniel  executed  a  conveyance  to  Isaac 
for  the  same.  Afterwards  Daniel  sold  the  forty  acres  owned 
by  him,  being  the  west  forty,  to  Isaac,  in  consideration  of 
$1,800.  After  Isaac  purchased  both  tracts  of  land,  instead 
of  paying  off  the  mortgage  and  having  it  cancelled,  he  paid 
the  same  to  the  trust  company  and  took  an  assignment  of  it. 
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and  then  brought  suit  for  foreclosure  of  the  same^  making 
Daniel  Hoppes^  Charles  Hoppes  and  Alfaretta  Nichols  par- 
ties defendants ;  the  said  Charles  and  Alfaretta  being  at  the 
time  infants^  a  guardian  ad  litem  was  appointed  for  them, 
and  a  decree  of  foreclosure  was  entered  ordering  the  sale  of 
the  east  forty  acres^  which  was  owned  by  Mariah,  for  the 
payment  of  the  mortgage.  An  order  of  sale  was  issued^  and 
the  said  east  forty  acres  was  sold,  and  Isaac  Hoppes  pur- 
chased the  same  in  satisfaction  of  the  mortgage  debt. 

The  appellees  now  bring  this  action  to  review  and  set 
aside  the  judgment  of  foreclosure. 

Appellant  Isaac  Hoppes  demurred  to  the  complaint  of 
the  appellees,  and  the  demurrer  was  overruled,  and  he  ex- 
cepted. 

Isaac  Hoppes  then  answered  the  complaint  by  general  de- 
nial.    Daniel  Hoppes  made  default. 

Upon  the  issues  thus  formed  a  trial  was  had  by  the  court, 
resulting  in  a  finding  and  judgment  in  favor  of  the  appellees 
setting  aside  the  original  judgment  as  to  the  undivided  two- 
thirds  of  the  east  forty  acres  of  the  land. 

Isaac  Hoppes  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted. 

Appellant  Isaac  Hoppes  assigns  as  error  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  that  the  court  erred  in  overruling  the  demurrer  to 
the  complaint,  and  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

Daniel  Hoppes  assigns  as  error  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  alleges  that  Daniel  and  his  wife  Mariah  each 
owned  forty  acres  of  the  land,  and  the  execution  of  the  mort- 
gage ;  that  the  mortgage  was  executed  to  secure  the  indi- 
vidual debt  of  said  Daniel ;  the  death  of  Mariah  and  the 
names  of  her  heirs ;  the  purchase  of  the  whole  eighty  acres 
of  land  by  Isaac,  and  an  agreement  on  the  part  of  Isaac  as 
a  part  of  the  consideration  to  pay  the  mortgage ;  that  he 
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paid  the  mortgage  debt  in  accordance  with  his  agreement^  but 
that  instead  of  having  it  cancelled  he  took  an  assignment  of 
the  mortgage  and  brought  suit  and  foreclosed  it ;  setting  out 
the  proceedings  of  foreclosure,  copy  of  the  judgment,  and 
all  the  pleadings  and  the  summons. 

It  is  further  alleged  that  Isaac  and  Daniel  both  were  fully 
acquainted  with  all  the  facts  and  the  relations  of  the  parties 
to  the  land  and  their  rights  therein  ;  that  at  the  time  of  the 
pendency  of  said  suit  and  rendition  of  said  decree  of  fore- 
closure, the  plaintiffs,  the  appellees  herein,  were  infants,  and 
had  no  knowledge  that  said  debt  secured  by  said  mortgage 
was  the  individual  debt  of  said  Daniel,  and  that  their  mother, 
Mariah,  was  only  surety ;  nor  did  they  at  that  time  know 
that  the  said  Isaac  had  agreed  to  pay  the  same ;  that  the 
appellants,  knowing  all  said  facts,  concealed  the  same  from 
them  and  from  their  guardian  ad  litem,  appointed  to  repre- 
sent them  in  said  foreclosure  suit,  and  that  they  have  but 
recently,  within  a  short  time  before  bringing  this  suit,  learned 
said  facts,  and  could  not  with  reasonable  diligence  earlier  have 
learned  the  same  ;  that  one  of  the  appellees  is  still  a  minor, 
and  the  other  only  became  of  age  three  or  four  months  before 
the  filing  of  the  complaint  for  review ;  that  the  forty  acres  of 
land  owned  by  said  Daniel  is  more  than  sufficient  to  satisfy 
and  pay  the  mortgage  debt. 

Objection  is  made  to  the  complaint  that  it  does  not  con- 
tain a  complete  certified  copy  of  all  the  proceedings,  record 
and  judgment  in  the  original  cause,  in  which  the  judgment 
sought  to  be  reviewed  was  rendered.  In  an  action  to  review 
a  judgment  for  error  of  law  occurring  at  the  trial,  it  is  in-i 
dispensable  that  there  be  set  out  with  the  complaint  for  re- 
view a  copy  of  so  much  of  the  record  in  the  original  case  as 
is  necessary  to  fully  present  the  rulings  of  the  court  in  the 
original  cause  claimed  to  be  erroneous,  for  which  error 
a  review  of  the  judgment  is  asked,  and  so  it  has  been  held 
by  the  decisions  of  this  court,  but  all  that  is  necessary  in 
such  case  is  that  a  copy  of  the  record  shall  be  set  out  and 
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averred  to  be  a  copy  in  the  complaint  for  review.  It  is  not 
necessary  that  there  should  be  a  certified  transcript  of  the 
comi>lete  record  of  the  original  cause.  If  the  same  rule 
should  be  applied  in  actions  to  review  for  material  new  mat- 
ter discovered  after  the  rendition  of  the  original  judgment, 
as  in  this  case,  though  we  can  see  no  good  reason  for  apply- 
ing such  a  strict  rule  in  this  class  of  cases,  but  even  then  the 
complaint  in  this  case  is  sufficient,  as  it  sets  out  a  copy  of 
the  complaint,  and  all  the  pleadings,  the  summons  and  the 
record  in  the  case,  and  the  complaint  i^  not  subject  to  this 
objection. 

It  is  next  objected  that  the  complaint  does  not  show  that 
the  appellees  had  any  defence  to  the  original  action.  This 
objection,  we  think,  is  not  tenable. 

As  appears  from  the  allegations  of  the  complaint,  Dan- 
iel Hoppes  was  the  principal  debtor,  and  his  wife,  Ma- 
riah,  was  his  surety,  they  both  mortgaged  real  estate  for  the 
payment  of  the  debt,  and  it  is  a  well  settled  principle  that 
when  the  principal  and  surety  both  mortgage  property  for 
the  payment  of  a  debt  of  the  principal,  the  surety  is  entitled 
to  have  the  property  of  the  principal  first  sold  to  satisfy  the 
debt  (Brandt  Sure,  and  Guar.,  section  204),  and  a  purchaser 
of  the  property  of  the  surety  so  mortgaged  would  have  this 
same  right ;  so,  one  taking  title  to  such  property  of  the  surety 
by  inheritance  would  have  this  right.  It  has  been  repeatedly 
held  by  this  court  that  a  wife  joining  in  a  mortgage  with 
her  husband  to  secure  his  debt  has  the  right  to  have  his  two- 
thirds  interest  in  the  land  first  sold  to  pay  the  debt.  Birke 
V.  Abbott,  103  Ind.  1 ;  Figart  v.  Halderman,  75  Ind.  564  ; 
Medaker  v.  Parker,  70  Ind.  509 ;  Leary  v.  Shaffery  79  Ind. 
567 ;  Grave  v.  Bunch,  83  Ind.  4 ;  Main  v.  Ointhetiy  92  Ind. 
180;  Trentman  v.  EldiHdge,  98  Ind.  525. 

The  children  of  Mariah  Hoppes,  deceased,  had  the  right, 
imder  the  facts  alleged  in  the  complaint,  to  have  the  hus- 
band's lands  first  sold  to  satisfy  the  mortgage  debt. 
Vol.  123.— 26 
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The  next  alleged  error  is  the  overraling  of  the  motion  for 
a  new  trial. 

The  object  of  an  action  to  review  a  judgment  is  to  set 
aside  the  original  judgment  and  procure  a  new  trial.  When 
the  review  is  based  on  the  ground  of  new  matter  discovered 
after  the  rendition  of  the  original  judgment,  it  does  not  differ 
materially  from,  and  its  effect  is  the  same  as  the  setting  aside 
of  a  judgment  on  a  motion  for  a  new  trial.  In  either  case 
the  result  is  the  setting  aside  of  the  judgment  and  allowing 
a  new  trial  of  the  cause,  and  it  was  held  in  the  case  of  Somady 
V.  ShiddSy  119  Ind.  201,  that  the  same  rule  would  apply  in 
reviewing  the  action  of  the  lower  court  when  the  judgment 
of  review  had  been  rendered  and  a  new  trial  granted,  as  in 
case  of  the  granting  of  a  new  trial  on  motion,  and  this  we 
think  the  correct  rule. 

The  judgment  rendered  in  this  case  was  that  the  original 
judgment  be  set  aside,  and  that  the  appellees  be  allowed  to 
defend. 

In  this  we  think  no  injustice  was  done,  and  that  the  find- 
ing and  judgment  were  warranted  by  the  evidence. 

It  appears  from  the  evidence  that  at  least  some  portion  of 
the  debt  secured  by  the  mortgage  was  the  individual  debt  of 
Daniel  Hoppes ;  indeed,  there  is  evidence  from  which  the 
court  may  have  found  that  the  whole  debt  was  the  individual 
debt  of  Daniel.  It  is  expressly  declared  in  the  mortgage  to 
be  the  debt  of  Daniel,  and  it  is  apparent  from  the  evidence 
and  the  record  in  the  case  that  Daniel  and  Isaac  did  not  par- 
sue  the  ordinary  course  to  settle  the  estate  of  the  deceased 
wife  of  Daniel.  Daniel  had  a  right  to  sell  and  convey  to 
his  father  the  title  to  but  an  undivided  one-third  of  the  forty 
acres  of  land  owned  by  his  late  wife,  and  both  he  and  his 
father  must  have  known  this  fact,  at  least  they  were  pre- 
sumed to  know  it,  and  that  Isaac  knew  when  he  received  the 
conveyance,  and  agreed  to  pay  the  mortgage,  that  he  only 
got  title  to  the  undivided  one-third. 

The  evidence  as  it  appears  in  the  record  bears  upon  its 
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face  some  traces  of  a  scheme  between  Daniel  and  Isaac, 
whereby  they  intended  to  make  the  wife's  forty  acres  pay  the 
mortgage,  which  upon  its  face  showed  it  was  given  to  secare 
the  debt  of  Daniel,  and  deprive  the  children  of  Daniel  and 
his  deceased  wife  of  any  interest  in  her  land,  and  secure  to 
Daniel  all  the  surplus  in  value  of  the  eighty  acres  mortgaged 
over  and  above  an  amount  sufficient  to  satisfy  the  mortgage. 
The  court  trying  the  cause  could  best  judge  of  the  evidence. 
There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 
FUed  April  24, 1890. 


No.  14,107. 

The  Board  op  Commissioners  op  Tippecanoe  County 

V.  Barnes. 

GouiiTT  ComnasioinBBS.— Q^Eoers. — Auditor. — Feea  wn  nol  he  Inenomi, — 
Free  QroMd  Boadt, — A  board  of  county  commissioners  has  no  aathority 
to  make  orders  whereby  the  statutory  fees  of  the  auditor  of  the  county 
will  be  increased,  by  allowing  him  compensation  for  services  to  be  ren- 
dered in  connection  with  the  construction  of  free  gravel  roads,  and  in 
the  swearing  of  parties  to  claims  for  allowances  filed  before  the  county 
board. 

From  the  Carroll  Circuit  Couit. 

W.  D.  Wallace,  8.  P.  Baird,  F.  8.  Chase,  J.  B.  MUner 
and  C  E,  Lake,  for  appellant. 

J.  R.  Ooffroth  and  T.  A,  Stuart,  for  appellee. 

Elliott,  J. — At  a  regular  session  of  the  board  of  com- 
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missioners  of  Tippecanoe  county,  held  on  the  12th  day  of 
September,  1885,  the  following  order  was  made  and  entered 
of  record : 

"  Whereas,  an  indispensable  public  necessity  exists  during 
the  construction  of  free  gravel  roads  in  Tippecanoe  county^ 
whereby  the  auditor  is  compelled  to  perform  a  large  amouut 
of  extra  labor,  for  which  no  compensation  is  allowed  by 
law ;  and  whereas,  the  board  being  satisfied  that  such  indis- 
pensable public  necessity  exists,  and  that  the  fees  now  beiug 
charged  by  the  auditor  for  such  extra  work  are  reasonable 
and  just,  it  is  now  ordered  by  the  board  that  he  be  and  he 
is  hereby  required  to  perform  such  work,  and  that  he  be  and 
he  is  hereby  authorized  to  make  such  charges  for  said  work, 
and  distribute  the  same  as  expenses  to  the  various  free  gravel 
roads,  as  follows,  to  wit:  Filing  petitions,  reports,  etc., 
five  cents  each  ;  indexing,  ten  cents ;  docketing,  twenty-five 
cents ;  recording  petitions,  order  of  the  board  to  viewers, 
etc.,  reviewers,  etc.,  ten  cents  per  one  hundred  words ;  fill- 
ing up  bonds  And  registering  the  same,  twenty-five  cents 
each ;  making  tax  duplicates  and  copy,  one  dollar  per  page 
each ;  indexing  lands  assessed  for  gravel  road  taxes  on  State 
and  county  duplicates,  ten  cents  per  index ;  making  transfers 
of  real  estate,  ten  cents  for  each  transfer;  making  settle- 
ments with  county  treasurer  and  keeping  account  with  the 
road,  the  following  fees  shall  be  charged  per  road,  to  wit: 
John  P.  Kissinger,  H.  W.  Stingley,  Buddell  Sleeper,  John 
B.  Shelby,  Amos  Welch,  Earl  &  Smith,  J.  H.  Marks,  Jas- 
per H.  Stidham,  John  W.  Heath,  Samuel  Allen,  S.  A.  Cun- 
ningham, Adams  Earl,  and  Lafayette  and  Concord  Gravel 
Road,  ten  dollars  each ;  D.  C.  Beaver,  Central  Gravel  Road 
and  the  Randolph  road,  five  dollars  each;  making  delin- 
quent list  and  preparing  the  same  for  the  printer,  and  such 
other  work  connected  with  the  same,  ten  cents  per  one  hun- 
dred words.  And  for  any  and  all  roads  that  may  be  con- 
structed other  than  above,  the  same  fees  shall  be  chai^ 
^nd  collected/' 
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On  the  7th  day  of  Marcb^  1883^  the  board  made  and  caused 
to  be  entered  of  record  this  order : 

*^  Whereas,  it  is  believed  by  the  board  that  it  will  be  for 
the  safety  and  security  of  the  county  that  all  claims  which 
are  now  filed,  or  shall  hereafter  be  filed  for  allowances  before 
the  board  of  commissioners,  shall  be  accompanied  by  an 
affidavit  by  the  claimant  or  his  agent.  It  is,  therefore,  or- 
dered by  the  board  that  an  indispensable  necessity  exists 
whv  such  affidavits  to  such  claims  should  be  made.  And  it 
is,  therefore,  ordered  that  all  claims  that  are  filed,  or  shall 
hereafter  be  filed  for  allowance,  shall  be  accompanied  by  an 
affidavit  of  the  party,  or  his  agent,  that  such  claim  is  justly 
owing  from  Tippecanoe  county,  and  that  such  claim,  or  any 
part  of  it,  has  never  been  allowed ;  and  inasmuch  as  no  fee 
is  provided  for  the  services  that  may  be  required  of  the  au- 
ditor, in  swearing  affiants  to  such  claims,  it  is  ordered  that 
hereafter,  in  all  cases  where  the  auditor  shall  swear  parties 
to  their  claim,  he  shall  be  allowed  the  sum  of  ten  cents  for 
such  affidavit/' 

Acting  under  these  orders,  the  appellee,  then  holding  the 
office  of  auditor  of  the  county,  rendered  the  services  for 
which  the  orders  provide,  and  claimed  the  compensation  they 
designate.  He  presented  his  claim  to  the  board  of  commis- 
sioners in  due  form,  but  that  body  refused  to  allow  it;  he 
then  brought  suit  and  obtained  a  judgment,  and  from  that 
judgment  the  board  of  commissioners  prosecutes  this  appeal. 

If  the  board  of  commissioners  had  power  to  make  the 
orders  upon  which  the  complaint  is  founded,  the  appellee's 
judgment  should  stand ;  if,  however,  the  board  had  no  power 
to  make  the  orders,  the  judgment  must  fall.  It  is  evident, 
therefore,  that  the  question  presented  for  decision  is  one  of 
power,  and  not  of  expediency.  If  the  board  had  power  to 
make  the  orders,  then,  whether  it  acted  prudently  or  dis- 
creetly is  not  a  question  for  the  courts,  since  it  is  settled  be- 
yond controversy  that  where  a  board  of  commissioners  is 
invested  with  a  discretionary  power  its  judgments  are  not 
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sabjeot  to  review  by  the  courts  unless  it  transcends  its  au- 
thority. 

The  power  to  fix  the  fees  of  an  elective  county  officer  is 
not  inherent  in  the  board  of  county  commissioners.  The 
inherent  powers  of  such  a  board  are  limited,  for  their  prin- 
cipal powers  are  purely  statutory.  Incidental  powers  essen- 
tial to  the  due  exercise  of  principal  ones  it  may  hm,ve,  but 
principal  powers  it  can  not  have  without  a  statutory  gruit 
It  is  a  body  owing  its  principal  powers  entirely  to  the  stat- 
ute, and  he  who  asserts  that  it  possesses  a  power  of  an  im- 
portant and  superior  nature  must  make  good  his  assertion 
by  the  production  of  a  statute  or  the  assertion  will  go  for 
nothing.  Gavin  v.  Board,  etc,,  104  Ind.  201 ;  Miller  v.  JEb- 
bree,  88  Ind.  133 ;  Board,  etc.,  v.  Bradford,  72  Ind.  455; 
Hight  V.  Board,  etc.,  68  Ind.  575 ;  Ooman  v.  Stale,  4  Blackf. 
241 ;  Mountain  v.  MvUnomah  County ^  16  Ore.  279;  Stcdt, 
ex  rel.,  v.  Harris,  96  Mo.  29. 

A  board  of  county  commissioners  can  not  add  to  its  power 
nor  give  effect  to  an  unauthorized  act  by  any  declaration  of 
its  own.  It  can  not  make  a  question  of  power  one  of  expe- 
diency by  any  assertion  or  recital.  Cobwebs  of  that  sort 
will  be  swept  away  by  the  courts,  and  the  action  of  the  tri- 
bunal so  thoroughly  examined  and  explored  as  to  enable  the 
courts  to  determine  the  true  character  of  the  act  or  transac- 
tion. What  can  not  be  accomplished  directly  can  not  be  ac- 
complished by  indirection.  Declarations  will  not  be  per- 
mitted to  conceal  or  cover  the  proceedings,  for  the  courts 
will  strip  off  covers  and  ascertain  the  real  nature  of  the 
transaction.  We  do  not,  therefore,  attach  any  importance 
to  the  recitals  in  the  orders  before  us,  but,  putting  them  aside, 
we  look  only  to  the  real  act  performed  by  the  board.  We 
have  no  difficulty  in  ascertaining  the  real  character  of  the 
act  in  this  instance,  for  the  purpose  sought  to  be  accom- 
plished is  transparent.  No  one  can  doubt  that  the  purpose 
of  the  board  of  commissioners  was  to  add  to  the  fees  of  the 
county  auditor.     The  question,  therefore,  is,  has  a  board  of 
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commissioners  power  to  add  to  the  fees  of  the  auditor  of  the 
county  ? 

We  know  that  comprehensive  powers  are  conferred  upon 
county  commissioners;  we  know,  too,  that  they  are,  in  a 
sense,  the  county.  But,  after  all,  the  county  is  no  more  than 
a  public  corporation,  created  by  statute  and  deriving  its 
powers  from  the  Legislature.  If  a  county  is  not  given  power 
to  fix  the  fees  of  public  officers  by  statute,  it  can  possess  no 
such  power.  It  adds  nothing,  therefore,  to  the  strength  of 
the  appellee^s  position  to  affirm  that  the  board  of  commis- 
sioners is  the  county.  But  it  is  not  strictly  true  that  the 
board  is  the  county.  It  can  by  no  possibility  be  true  that 
the  board  is  the  county,  for,  in  a  just  sense,  the  inhabitants 
of  the  organized  locality  constitute  the  county.  In  strict 
accuracy  the  commissioners  are  public  officers  representing 
the  county,  with  powers  and  duties  defined  and  prescribed 
by  statute.  The  money  which  they  control  is  the  money  of 
the  county,  the  debts  which  they  incur  are  the  debts  of  the 
county,  and  the  authority  they  exercise  is  such  as  resides  in 
them  as  the  officers  and  representatives  of  the  county.  But 
the  source  of  their  power  is  the  statute,  and  the  standard  by 
which  it  is  to  be  measured  is  that  supplied  by  the  legislative 
enactments.  It  is  true,  as  we  have  suggested,  that  the  grant 
of  a  principal  power  carries  by  implication  such  subsidiary 
powers  as  are  necessary  to  efiectuate  the  principal  power,  but 
the  authority  to  fix  the  fees  of  a  county  officer  is  not  a  sub- 
sidiary power,  nor  can  it  be,  since  the  regulation  of  the  fees 
and  salaries  of  elective  officers  is  a  matter  of  principal  im- 
portance in  every  instance. 

Our  own  cases  declare  that  a  public  officer  is  not  entitled 
to  any  other  compensation  than  that  fixed  by  the  Legislature 
itself,  or  by  some  officer  or  body  to  whom  authority  to  fix 
the  compensation  has  been  delegated.  Stropes  v.  Board,  etc., 
84  Ind.  560 ;  Nowles  v.  Board,  etc.,  86  lud.  179 ;  Donaldson 
V.  Board,  etc.,  92  Ind.  80 ;  Wright  v.  Board,  etc.,  98  Ind.  88 ; 
Bynum  v.  Board,  etc.,  100  Ind.  90 ;  Noble  v.  Board,  etc.,  101 
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Ind.  127;  Board,  etc,,  v.  Gh^eshamy  101  Ind.  53;  Board,  etc., 
V.  Hamian,  101  Ind.  551 ;  Ex  parte  Harrison,  112  Ind.  329; 
Board,  etc,,  v.  Fullen^  118  Ind.  158.  In  Williams  v.  Segur, 
106  Ind.  368;  it  was  held  that  a  contract  made  by  the  board 
of  commissioners  with  the  county  auditor,  wherein  it  was 
agreed  that  the  latter  should  be  paid  a  compensation  for  dis- 
covering property  subject  to  taxation  and  adding  it  to  the 
duplicate,  was  void.  In  Donaldson  v.  Board,  etc.,  supra,  it 
was  said  :  '*  Where  a  fixed  salary  is  provided  by  law,  and 
certain  specified  fees  are  designated,  the  officer  can  right- 
fully claim  no  other  compensation.^'  The  English  cases 
were  collected  in  the  case  of  Board,  etc.,  v.  Harman,  supra^ 
and  it  was  shown  that  our  decisions  were  directly  in  line 
with  them. 

The  decisions  of  other  courts  are  in  harmony  with  our 
own.  In  Evans  v.  Trenton,  24  N.  J.  L.  764,  the  court,  in 
speaking  of  a  public  officer,  said :  "  His  undertaking  is  to 
perform  the  duties  of  his  office  whatever  they  may  be  firom 
time  to  time  during  his  continuance  in  office,  for  the  com- 
pensation stipulated, — whether  these  duties  be  increased  or 
diminished.  Whenever  he  considers  the  compensation  in- 
adequate, he  is  at  liberty  to  resign."  The  Supreme  Court  of 
Pennsylvania,  in  the  case  of  Lehigh  County  v.  Semmel,  124 
Pa.  St.  358,  said  :  "  Public  officers  who  are  paid  solely  by 
fees  take  and  hold,  their  offices  cum  onere.  They  can  claim  no 
compensation  for  any  service  not  specified  or  provided  for 
in  the  fee-bill.  It  is  well  settled  that  they  can  not  be  paid  oat 
of  the  public  treasury  without  statutory  warrant  therefor." 
Other  cases  declare  a  similar  doctrine.  Wayne  County  v. 
Waller,  90  Pa.  St.  99 ;  Irvrin  v.  Commissioners,  etc.,  1  S.  &  R. 
505;  Koontz  v.  Franklin  County,  76  Pa.  St.  154;  Libhy  v. 
County  of  Anoka,  38  Minn.  448. 

It  is  not  necessary  to  review  our  statutes,  for  that  has  been 
done  in  many  of  the  cases  cited  from  our  own  reports,  and 
in  every  instance  the  conclusion  has  been  that  the  statute, 

far  from  authorizing  the  board  of  county  commissioners 
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to  add  to  the  fees  or  compensation  fixed  by  law,  explicitly 
denies  the  authority.  In  the  case  of  Wright  v.  Board,  etc., 
supra,  the  question  was  as  to  the  right  to  recover  for  the 
same  class  of  services  as  those  for  which  a  recovery  is  here 
sought,  and  it  was  held  that  there  could  be  no  recovery. 

The  questions  involved  in  this  case  are  settled,  and  rightly 
settled,  against  public  officers  claiming  fees  or  compensation 
for  services  for  which  the  statute  makes  no  provision. 

Judgment  reversed. 

FU«d  April  24, 1890. 


No.  14,03S. 

The  Chicago,  St.  Louis  and  PirrsBUBGH  Bailboad 

Company  v.  Kennington. 

Vbbdict. — CfeneraL — Anmffen  to  Interrogatories, — New  TriaL — Motion  for. — 
Evidence, — If  a  general  yerdict  is  supported  by  the  evidence  a  motion 
for  a  new  trial  will  be  overraled  which  assigns  as  a  reason  that  it  is  not 
so  supported,  without  r^ard  to  the  manner  in  which  interrogatories 
may  be  answered. 

From  the  Marion  Superior  Court. 

A.  W.  Hendricks,  0.  B.  Hard,  A.  Baker  and  E.  Daniels, 
for  appellant. 

W.  W.  Herod  and  W.  P.  Herod,  for  appellee. 

MiTCHEiiii,  C.  J. — The  complaint  in  this  case  is  by  Ken- 
nington against  the  appellant  railway  company,  and  is  in  the 
ordinary  form  of  a  common  count  for  work  and  labor  done 
by  the  plaintiff  at  the  special  instance  and  request  of  the 
defendant,  with  an  exhibited  bill  of  particulars. 
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There  was  a  general  verdict  for  the  plaintiff  below,  with 
answers  to  interrogatories.  It  is  insisted  that  the  evidence 
does  not  sustain  the  verdict  of  the  jury,  and  it  is  also  con- 
tended that  the  answers  of  the  jory  to  the  interrogatories 
propoanded  cover  all  the  issaes  in  the  case,  and  therefore 
amount  to  a  special  verdict,  and  that  these  answers  show 
such  inoonsistendes  as  to  demonstrate  that  the  general  verdict 
is  not  soatained  by  the  evidence. 

No  useful  purpose  would  be  subserved  by  an  attempt  to 
state  the  nature  of  the  proof,  or  by  setting  out  the  interrog- 
atories and  answers  thereto.  It  is  not  claimed  that  the  an- 
swers to  interrogatories  are  inconsistent  with  the  general 
verdict;  the  insistence  is  that  they  are  so  irreconcilably  re- 
pugnant to  each  other  as  that  the  general  verdict  should 
have  been  set  aside  and  a  new  trial  ordered,  on  the  ground 
that  the  evidence  was  manifestly  in8u£Scient. 

The  rule  upon  which  this  court  proceeds  is,  that  if  the 
general  verdict  is  supported  by  the  evidence  a  motion  for  a 
new  trial  will  be  overruled,  which  assigns  as  a  reason  that 
it  is  not  so  supported,  without  regard  to  the  manner  in  which 
interrogatories  may  be  answered.  Staser  v.  HogaUy  120  Ind. 
207.  If  it  were  found  that  answers  to  interrogatories  were 
inconsistent  with  each  other,  and  were  not  supported  by  the 
evidence,  the  fact  might  be  influential  in  inducing  the  court 
to  grant  a  new  trial  in  order  to  prevent  a  fiiilure  of  justice. 

It  is  possible  that  a  case  might  arise  in  which  there  would 
be  such  a  manifest  repugnancy  between  answers  to  interrog- 
atories  as  to  indicate  a  disposition  on  the  part  of  the  jury  to 
distort  the  evidence  in  order  to  make  a  case  favorable  to  one 
party  or  the  other.  Where  answers  to  interrogatories,  fairly 
put,  make  such  a  purpose  clearly  apparent,  there  are  author- 
ities of  great  weight  which  hold  it  to  be  the  duty  of  the 
court  to  set  the  verdict  aside  and  award  a  new  trial.  Butm 
V.  North  Chicago  Rolling  Mill  Co.,  60  Wis.  541 ;  Mitchell  v. 
BrotDH,  88  N.  C.  156 ;     Sloss  v.  Allman,  64  Cal.  47.     We 

ould  unhesitatingly  adopt  this  view  in  a  proper  case. 
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A  carefbl  oonsideration  of  the  several  answers  to  inter- 
rogatories does  not,  however,  enable  us  to  discover  any  such 
purpose  on  the  part  of  the  jary  in  the  present  case,  and  it  is 
not  pointed  out  to  us  wherein  the  general  verdict  is  not  sup- 
ported by  any  evidence. 

The  judgment  is  therefore  affirmed,  with  costs. 

Filed  April  24, 1890. 


No.  14,196. 

WiTTT  V.  The  Michigan  Mutual  Life  Insubange 

Company. 

Pbomi8K>by  Note.— Jiw^ncmeia  in  Wi-Uing  CknuMied  to  he— Section  5601,  B, 
&  1881,~^The  following  instrument  in  writing :  "  $147.70.  Indianapo* 
lisy  Ind.  Nqy.  28th,  1883.  Four  months  after  date  I  promise  to  paj  to 
the  order  of  the  Michigan  Mutual  Life  Insurance  Companj, dol- 
lars — 7*,  and  five  per  cent  attorney  fees  thereon  per  annum  from  date 
until  paid,  value  received,  without  relief  from  valuation  or  appraise- 
ment laws  of  the  State  of  Indiana.  The  endorsers  jointly  and  sever- 
ally waive  presentment  for  payment,  protest,  and  notice  of  protest,  and 
non-payment  of  this  note,  and  expressly  agree,  jointly  and  severally, 
that  the  holder  may  renew  or  extend  the  time  of  payment  hereof  from 
time  to  time,  and  receive  interest  in  advance  or  otherwise  from  either 
of  the  makers  or  endorsers  for  any  extension  so  made,  without  releas* 

ing  them  hereon.    Negotiable  and  payable  at  .    J.  B.  Witty," 

is  an  enforceable  obligation.  If  not  otherwise,  then  by  virtue  of  sec- 
tion 5501,  B.  S.  1881,  and  it  is  negotiable  by  endorsement. 

Baiob. — Number  <f  DoUan, — Omisgion  of  in  Body  <^  Note, — Marginal  FigureB, 
— If  an  obligation  is  found  where  there  is  a  promise  to  pay  ''dollars," 
but  the  number  of  dollars  in  the  body  of  the  instrument  is  blank,  and 
the  margin  of  the  instroment  contains  a  superscription  which  states  the 
number  of  dollars,  the  figures  found  in  the  margin  should  be  taken  as 
the  amount  which  the  obligor  intended  to  obligate  himself  to  pay,  and 
the  obligation  enforced  accordingly. 
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Written  Instrument. — Formal  Imperfection, — Suffideney  af  NoiwUhlanding, 
— Though  there  may  he  some  formal  imperfections  in  a  written  obliga- 
tion or  contract  which  parties  have  entered  into,  if  it  contains  matter 
sufficient  to  enable  the  court  to  ascertain  the  terms  and  conditions  of 
the  obligation  or  contract  to  which  the  parties  intended  to  bind  them- 
selves, it  is  sufficient. 

From  the  Marion  Superior  Court. 

T.  Hanna,  for  appellant. 
H.  Speed,  for  appellee. 

Berkshire,  J. — This  was  an  action  brought  by  the  appel- 
lee against  the  appellant  on  the  following  writing : 

"  #147.70.  Indianapolis,  Ind.,  Nov.  28th,  1883. 

'^  Four  months  after  date  I  promise  to  pay  to  the  order  of 
the  Michigan  Mutual  Life  Insurance  Company dol- 
lars   ,  and  five  per  cent,  attorney  fees  thereon  per  annum 

from  date  until  paid,  value  received,  without  relief  from  val- 
uation or  appraisement  laws  of  the  State  of  Indiana.  The 
endorsers  jointly  and  severally  waive  presentment  for  pay- 
ment, protest,  and  notice  of  protest,  and  non-payment  of 
this  note,  and  expressly  agree,  jointly  and  severally,  that 
the  holder  may  renew  or  extend  the  time  of  payment  hereof 
from  time  to  time,  and  receive  interest  in  advance  or  other- 
wise from  either  of  the  makers  or  endorsers  for  any  exten- 
sion so  made,  without  releasing  them  hereon. 

"  Negotiable  and  payable  at  . 

"  J.  B.  Witty. 

"  Mar.  28,  31,  '84,  Indiana." 

The  appellee,  in  its  complaint,  did  not  ask  for  a  reforma- 
tion of  the  instrument,  but  relied  on  it  as  a  promissory  note 
complete  in  itself. 

The  appellant  answered  by  the  general  denial  only. 

The  cause  was  submitted  to  the  court  at  special  term,  and 
a  finding  made  for  the  appellee.  The  appellant  filed  a  mo- 
tion for  a  new  trial,  which  the  court  overruled,  and  he  ex- 
cepted. 

An  appeal  was  taken  to  general  term,  and  upon  the  er- 
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rors  assigned  the  judgment  at  special  term  was  a£Brmed^  and 
from  the  judgment  in  general  term  this  appeal  is  prosecuted. 

There  is  but  one  question  presented  for  our  consideration. 
Is  the  written  instrument^  as  it  appears  in  the  record^  an  en- 
forceable obligation  ?  We  are  of  the  opinion  that  it  is^  if 
not  so  otherwise,  by  virtue  of  section  6501,  B.  S.  1881,  and 
is  negotiable  by  endorsement. 

It  is  signed  by  the  appellant,  and  when  taken  as  an  en- 
tirety we  think  it  contains  a  promise  to  pay  $147.70,  together 
with  five  per  cent,  attorney's  fees.  By  the  very  terms  of  the 
instrument  the  appellant  obligates  himself  to  pay  to  the  ap- 
pellee ^*  dollars/'  and  it  is  expressly  recited  that  this  promise 
rests  upon  a  valuable  consideration.  No  one  can  read  the 
writing  without  at  once  coming  to  the  conclusion  that  the 
appellant  intended  to  obligate  himself  to  the  appellee  for 
the  payment  of  some  definite  amount  of  money,  and  that 
the  appellee  understood  that  it  was  receiving  such  an  obli- 
gation. 

Though  there  may  be  some  formal  imperfections  in  a  writ- 
ten obligation  or  contract  which  parties  have  entered  into, 
if  it  contains  matter  sufficient  to  enable  the  court  to  ascer- 
tain  the  terms  and  conditions  of  the  obligation  or  contract 
to  which  the  parties  intended  to  bind  themselves,  it  is  suf- 
ficient. In  the  language  of  Lord  Campbell,  in  Warring- 
ton  V.  Early,  2  Ellis  &  Bl.  763,  "  the  eflect  of  a  written  con- 
tract is  to  be  collected  from  all  within  the  four  corners  of 
the  document,''  and  no  part  of  what  appears  there  is  to  be 
excluded.  We  can  imagine  no  good  reason  why  the  mar- 
ginal figures  upon  the  writing  in  question  should  be  disre- 
garded. 

We  know  as  a  part  of  the  commercial  history  of  the  coun- 
try that  the  universal  practice  has  been  for  a  period  so  long, 
that  the  memory  of  man  runneth  not  to  the  contrary,  to  rep- 
resent by  superscription  in  figures  upon  all  obligations  for 
the  payment  of  money  the  amount  or  sum  which  is  written 
in  the  body  of  the  instrument.     The  superscription  is  always 
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intended  to  represent  the  amount  found  in  the  body  of  the 
instrument,  and  not  a  different  amount ;  if,  therefore^an  ob- 
ligation is  found  where  there  is  a  promise  to  pay  ^'  dolUirs,'' 
but  the  number  of  dollars  in  the  body  of  the  instrument  is 
blank,  and  the  margin  of  the  instrument  is  found  to  contain 
a  superscription  which  states  the  number  of  dollars,  why,  in 
view  of  the  usage  or  custom  which  has  so  long  prevailed, 
should  the  body  of  the  instrument  not  be  aided  by  the  su- 
perscription ?  We  think,  in  such  a  case,  the  figures  found 
in  the  margin  should  be  taken  as  the  amount  which  the 
obligor  intended  to  obligate  himself  to  pay,  and  the  obliga- 
tion enforced  accordingly.  We  do  not  think,  in  such  a  case, 
that  the  courts  would  be  justified  in  disregarding  the  evi- 
dent intention  of  the  parties  as  indicated  by  the  superscrip- 
tion upon  the  paper,  and  in  holding  the  instrument  void  for 
uncertainty,  or  on  the  ground  that  it  is  not  a  perfect  writing. 
And  especially  are  we  of  the  opinion  stated,  in  view  of  the 
liberal  statute  which  we  have  on  the  subject  of  promissory 
notes  and  other  written  obligations  and  their  negotiation. 
Section  5601,  supra. 

In  the  case  under  consideration  the  action  is  between  the 
original  parties  to  the  instrument,  and  upon  it  in  the  form 
and  condition  in  which  it  was  executed,  and,  therefore,  we 
do  not  think  it  would  be  profitable  to  consider  questions 
which  might  arise  where  the  obligation  is  made  payable  at  a 
bank,  the  blank  number  of  dollars  afterwards  filled  in  by 
the  payee  and  endorsed  by  him  to  an  innocent  holder  for 
value  before  maturity.  As  to  whether  the  writing  would  be 
a  negotiable  instrument  in  its  present  condition  but  for 
our  statute,  we  find  some  conflict  of  authority.  We  cite  the 
following  authorities  for  and  against  the  proposition  : 

For — Ives  v.  Farmers^  BafJcj  2  Allen,  236 ;  Sweetser  v. 
French,  13  Met.  262 ;  Petty  v.  Fleishd,  31  Texas,  169 ;  Oorgan 
V.  Fi^ewy  39  111.  31 ;   Williamson  v.  8mUh,  1  Cald.  (Tenn.)  1. 

Against— iVbrtcnoA  Bank  v.  Hyde,  13  Conn.  279 ;  Edwards 
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Bills,  p.  168 ;  HoUen  v.  Davis,  59  Iowa,  444  (44  Am.  Rep. 
488,  and  note). 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

FUed  April  24, 1880. 


No.  14,109. 

Thb  Pennsylvania  Company  v.  Masion. 

Ratt.RQI  TK—SUUion  FUUfanns, — Duty  to  Ke^  in  Repair, — LiabUUy  fir  In" 
jurieB. — Bailwaj  compaDies  are  bound  to  keep  the  platforms  at  their 
passenger  stations  in  a  safe  condition  for  persons  to  enter  and  leave  the 
cars,  and  a  failure  to  do  so  is  a  neglect  of  duty  which  makes  the  com- 
pany liable  to  persons  injured  without  fault  on  their  part  on  account 
of  such  defective  platform. 

Sams. — Injury  to  Buaenger  while  Alighting  from  IVain, — QmtrOnUory  Negli- 
genee. — Question  of  Fact  for  Jury, — Where  a  passenger,  riding  on  the  ca- 
boose of  a  freight  train,  carefully  alights  therefrom  while  the  train  is 
moving  slowlj,  about  two  miles  an  hour,  stepping  from  the  caboose  to 
the  platform  of  the  station,  and  is  thrown  under  the  train  and  injured, 
by  reason  of  its  defective  condition,  unknown  to  him,  the  question  as 
to  whether  or  not  such  passenger  was  guilty  of  contributory  negligence 
is  a  fact  to  be  determined  by  the  jury. 

Sams. — Emdenee, — In  an  action  to  recover  for  such  injury  sustained,  a 
question  as  to  the  effort  made  by  the  plaintiff  to  prevent  himself  from 
falling  is  not  objectionable  as  calling  for  a  conclusion  or  opinion. 

Same. — How  Aocideni  Occurred, — Emdenee  a»  to, — Physician, — Oompeteney  of 
<u  Witnete, — In  such  action  a  physician  who  had  assisted  in  dressing 
the  plaintiff's  injuries,  and  while  so  engaged,  in  conversation  with  the 
plaintiff  had  asked  how  the  accident  occurred,  is  incompetent  to  testify 
as  to  the  information  obtained. 

Bame. — Hatform, — Implied  Bepreaentation  of  Safety, — Ihsfnidtofi.— An  instruc- 
tion to  the  jury  to  the  effect  that  a  railroad  company,  in  constructing  a 
platform  for  the  use  of  passengers  in  getting  on  and  off  trains  at  a  pub- 
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lie  railway  station,  impliedly  represents  to  tlie  public  that  it  is  reason- 
ably  safe  and  sufficient  for  such  purpose,  and  that  it  is  their  datj  to 
make  it  so  that  it  may  be  used  safely  in  approaching  and  leaving  trtins 
in  any  way  in  which  passengers  might  reasonably  and  with  reasonable 
care  be  expected  to  approach  and  leave  trains,  is  unobjectionable. 

Same. — Defedive  CkmdUion  of  Platform, — Patsenger't  Knowledge  of. — IfutruO' 
tion, — It  was  not  error  to  instruct  the  jury  to  the  effect  that  although 
the  passenger  may  have  previously  known  of  the  condition  of  the  plat- 
form, and  known  its  condition  at  the  time  he  stepped  upon  it,  he  was 
not  required  to  abandon  the  use  of  it  and  seek  some  other  place  of  ap- 
proaching and  leaving  the  train,  and  that  if  he  used  care  proportioned 
to  the  known  danger,  and  was  injured  by  reason  of  such  defect,  he 
would  not  be  barred  from  recovery. 

Witness. — Orosi- Examination  q^.T— i26/iisaZ. — HarmUu  Error. — ^There  is  no 
available  error  in  a  ruling  sustaining  an  objection  to  cross-examining 
questions  when  afterwards  a  full  cross-examination  of  the  witness  on 
the  subject  is  permitted. 

Samb. — Testimony  on  Former  2Vta/. — Bill  of  Exemptions  Contaming. — Inadmu- 
sibility  of  to  Contradiet  Witness  at  Retrial, — A  bill  of  exceptions  contain- 
ing the  testimony  given  by  a  witness  at  a  former  trial  is  inadmissible 
for  the  purpose  of  contradicting  or  impeaching  the  same  witness  at  a 
retrial  of  the  same  cause. 

From  the  Owen  Circuit  Court. 

8.  0.  PickcTis,  for  appellant. 

J,  G.  Robhi%on  and  J.  H.  Fowler y  for  appellee. 

Olds,  J. — This  was  an* action  brought  by  the  appellee 
against  the  appellant  to  recover  damages  sustained  by  the 
appellee  alleged  to  have  resulted  by  reason  of  the  negligence 
of  the  appellant. 

On  the  6th  day  of  December,  1882,  the  appellee  was  a 
passenger  in  the  caboose  of  one  of  appellant^s  freight  trains 
from  Gosport  to  Mundy's  Station.  When  the  train  arrived 
at  the  latter  station,  the  place  of  appellee's  destination,  and 
while  the  train  was  slowing  up  to  make  the  stop,  and  run- 
ning at  a  very  low  rate  of  speed,  the  appellee  stepped  oflFthe 
car  on  to  the  platform,  the  train  not  coming  to  a  stop  until 
after  the  caboose  passed  the  platform.  In  stepping  on  to 
the  platform  the  appellee  fell,  with  his  right  arm  under  the 
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car,  and  it  was  so  badly  crushed  by  the  car  wheels  passiog 
over  it  that  it  had  to  be  amputated. 

The  appellant  is  charged  with  negligence  in  construct- 
ing and  maintaining  the  platform  in  an  unsafe  and  dan- 
gerous condition^  wholly  unfit  and  unsafe  for  use  of  pas- 
sengers. 

The  appellant  demurred  to  the  complaint  for  want  of  facts, 
which  demurrer  was  overruled,  and  exceptions  taken. 

Issue  was  joined  by  answer  in  denial,  and  a  trial  had,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  the  appellee 
for  J3,000. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  exceptions  taken. 

The  rulings  of  the  court  on  the  demurrer  to  the  complaint 
and  motion  for  a  new  trial  are  assigned  as  error. 

There  was  a  former  trial  of  the  cause  and  an  appeal  to 
this  court,  and  a  reversal  of  the  judgment.  Pennsylvania  Co. 
v.  Marian,  104  Ind.  239. 

It  is  conceded  by  counsel  for  appellant  that  the  complaint 
IS  sufficient,  and  the  alleged  error  in  overruling  the  de- 
murrer to  the  complaint  is  waived.  The  only  error  relied 
upon  for  the  reversal  of  the  judgment  is  the  ruling  of  the 
court  on  the  motion  for  a  new  trial.  The  principal  ground 
urged  against  such  ruling  is  that  the  verdict  is  not  sustained 
by  sufficient  evidence.  This  contention  of  the  appellant  is 
mainly  on  account  of  the  fact  that  the  evidence  shows  that 
the  appellee  stepped  from  the  train  while  it  was  in  motion, 
and  this,  it  is  contended,  is  negligence  per  ae^  and  therefore 
it  must  be  declared  as  a  matter  of  law  that  the  appellee  was 
guilty  of  contributory  negligence,  and  hence  can  not  recover. 

It  is  important  to  consider  what  obligation  rests  upon  the 
appellant  in  regard  to  the  keeping  of  the  platform  at  the  sta- 
tion in  repair,  and  this  has  been  so  fully  considered  in  the 
recent  decisions  of  this  court  that  it  is  unnecessary  to  do 
Vol.  123.— 27 
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more  than  refer  to  the  decisions  and  quote  briefly  from 
them. 

In  Louisville^  etc.,  iJ.  W.  Co.  v.  Lucas,  119  Ind.  583,  at  p. 
590,  it  is  said :  "  The  duty  of  a  railway  carrier  does  not  end 
when  it  provides  safe  cars,  engines  and  appliances,  for  its 
duty  extends  so  far  as  to  require  it  to  provide  means  for  pas- 
sengers to  safely  enter  its  cars  at  its  stations,  and  that  duty 
also  requires  the  carrier  to  make  it  safe  for  them  to  leave  its 
cars  and  stations/'  It  is  further  said  :  '*  It  was  the  duty  of 
the  appellant  to  keep  the  platform  which  it  used  in  con- 
junction with  the  Pennsylvania  Company  in  a  safe  condi- 
tion. The  situation  of  the  platform,  and  the  manner  of  its 
construction,  were  such  as  to  make  it  the  duty  of  the  appel- 
lant to  see  that  it  was  safe,  for  it  was  bound  to  know  that  if 
it  became  unsafe  the  lives  and  limbs  of  its  passengers  were 
put  in  peril.'' 

In  the  case  of  Lucas  v.  Pennsylvania  Go.,  120  Ind.  205, 
the  following  language  from  Bishop  Non-Contract  Law,  sec- 
tion 1086,  is  quoted  and  approved  :  "  The  depot  and  con- 
nected grounds,  visited  by  coming  and  going  passengers, 
should  be  fitted  up  with  a  careful  regard  to  their  comfort  and 
safety.  The  approaches,  the  tracks  around,  the  platforms 
and  places  for  entering  and  leaving  the  cars,  the  passages  to 
the  cars;  every  spot  likely  to  be  visited  by  passengers  seek- 
ing the  depot,  waiting  at  it  for  trains,  or  departing;  should 
be  made  safe  and  kept  so,  and  at  reasonable  times  should  be 
lighted.  And  passengers  not  in  fault,  injured  through  a  neg- 
lect of  this  duty,  may  have  compensation." 

These  decisions  settle  the  law  in  this  State  in  accordance 
with  the  holding  of  other  courts,  that  railway  companies  are 
bound  to  keep  the  platforms  at  their  passenger  stations  in  a 
safe  condition  for  persons  to  enter  and  leave  the  cars,  and  a 
failure  to  do  so  is  a  neglect  of  duty  which  makes  the  com- 
pany liable  to  persons  injured  without  fault  on  their  part  on 
account  of  such  defective  platform. 

The  evidence  clearly  shows  the  platform,  where  the  appel- 
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lee  stepped  from  the  car^  to  be  out  of  repair  and  unfit  and 
unsafe  for  use  by  passengers  in  getting  on  and  off  trains, 
and  this  is  not  seriously  controverted,  except  to  contend  that 
it  might  have  been  worse. 

We  next  consider  the  question  of  contributory  negligence 
by  the  appellee  in  stepping  from  the  train  while  in  motion. 

There  was  evidence  from  which  the  jury  may  have  found 
that  at  the  time  the  appellee  stepped  from  the  train  the  train 
was  moving  at  a  speed  of  not  over  two  miles  an  hour,  or  at 
the  speed  of  an  ordinary  or  slow  walk  of  a  person,  and  that 
it  came  to  a  stop  about  two  car  lengths  beyond  the  platform ; 
that  it  was  moving  at  that  slow  rate  of  speed  and  was  con- 
tinuing to  move  past  the  platform,  and  the  appellee  came 
out  upon  the  platform  of  the  car  and  stepped  on  to  the  lower 
step  and  from  there  on  to  the  platform  at  the  station  in  a  care- 
ful manner,  and  as  he  stepped  on  to  the  platform  his  feet 
slipped,  or  he  stumbled  and  fell,  by  reason  of  the  condition 
of  the  platform ;  that  the  platform  was  uneven,  some  boards 
being  higher  than  others,  the  boards  warped  and  the  plat- 
form sunken  in  the  center  so  that  it  was  on  a  decline  from 
tlie  outer  edge  next  to  the  track  toward  the  center,  but  the 
point  where  the  appellee  alighted  was  more  defective  than 
some  other  parts  of  it.  There  was  also  evidence  from  which 
the  jury  may  have  properly  found  that  appellee  was  unac- 
quainted with  the  condition  of  the  platform,  and  that  the  ap- 
pellee was  a  man  in  full  vigor  and  strength,  and  the  place  of 
alighting  was  on  the  platform  of  a  public  railway  station, 
used  to  enter  and  depart  from  the  cars  run  on  appellant's 
railroad.  Un.der  this  state  of  the  evidence  the  question  as 
to  whether  or  not  the  appellee  was  guilty  of  contributory 
negligence  was  a  fact  to  be  left  to  the  jury  to  determine. 

The  question  as  to  whether  or  not  a  person  who  volun- 
tarily alights  from  a  moving  train  is  guilty  of  negligence  or 
not,  was  considered  in  the  case  of  Louisville,  etc,  R,  12.  Co, 
V.  Orwnk,  119  Ind.  542,  and  in  that  case  it  was  held  that 
whether  alighting  from  a  moving  train  constitutes  negli- 
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gence  or  not  is  a  fact  to  be  determined  by  the  jury  trying 
the  cause^  taking  into  consideration  all  the  circumstances  in 
connection  with  the  alighting,  and  this,  we  think,  is  well 
supported  by  authorities  which  are  considered  and  cited  in 
that  case.     There  was  evidence  to  support  the  verdict. 

Some  other  causes  for  a  new  trial  are  stated  in  the  motioD, 
and  while  they  are  not  waived,  as  we  understand  counsel  in 
their  brief,  they  are  not  confidently  relied  upon  for  a  reversal. 
The  first  in  order  is,  appellee  was  asked  by  his  counsel  the 
following  question :  ^*  In  stepping  off  the  train  what  efibrt, 
if  any,  did  you  make  to  prevent  yourself  from  falling?'' 
Appellant  objected  on  the  ground  that  the  question  called 
upon  the  witness  to  give  a  conclusion  or  opinion.  The  ob- 
jection was  overruled,  and  the  witness  made  the  following 
answer :  ^'  Well,  I  don't  know ;  I  had  a  hold  with  my  left 
hand  and  I  stepped  off  careful,  as  careful  as  I  could,  and 
my  feet  kind  of  flew  from  under  me,  and  how  I  did  fall  I 
can't  exactly  tell  you  how  it  did  happen." 

Appellant  then  moved  to  strike  out  from  the  answer  the 
words  '^  I  stepped  off  careful,  as  careful  as  I  could,"  and  the 
court  sustained  the  motion.  The  question  called  for  the 
witness  to  state  what  he  did  and  not  a  conclusion  or  opinion, 
and  the  court  struck  out  all  that  portion  of  the  answer  stat- 
ing a  conclusion  or  opinion  of  the  witness. 

The  next  error  complained  of  is  sustaining  an  objection 
to  cross-examining  questions,  propounded  by  appellant  to 
appellee  while  a  witness,  in  regard  to  whether  or  not  he  had 
drank  intoxicating  liquor  at  Gosport.  The  appellee  had  not 
been  examined  in  chief  as  to  what  he  did  or  where  he  was 
while  at  Gosport,  but  there  is  no  available  error  in  this  rul- 
ing, as  afterwards  the  appellee  was  called  and  the  appellant's 
counsel  fully  cross-examined  him  upon  the  same  subject,  in- 
terrogating him  as  to  what  he  drank  at  Gosport. 

The  appellant  called  one  Dr.  Schill  as  a  witness.  The 
doctor  had  assisted  in  dressing  the  appellee's  injuries,  and 
while  engaged  in  such  professional  duties  he  conversed  with 
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appellee^  and  the  doctor  was  interrogated  on  the  subject,  and 
it  was  proposed  to  prove  by  him  that  he  asked  the  appellee 
how  the  accident  occurred,  and  that  appellee  answered  that 
the  company  was  not  to  blame  for  the  accident,  that  he  tried 
to  get  off  the  train  before  it  stopped,  and  slipped  off  the 
step. 

The  objection  was  sustained  to  this  evidence,  on  the 
grounds  that  the  communication  was  privileged,  and  made  to 
the  doctor  while  engaged  professionally  in  treating  the  ap- 
pellee for  the  injury. 

It  is  contended  by  appellant  that  this  question  was  pro- 
pounded not  to  ascertain  the  nature  of  the  injury,  but  to 
learn  whether  the  appellee  was  to  blame  for  the  injury.  In 
this  ruling  there  was  no  error. 

The  case  of  Henaton  v.  Simpson,  116  Ind.  62,  and  other 
decisions  collected  and  cited  in  that  opinion,  are  decisive  of 
this  question.  The  physician  had  no  business  to  interrogate 
his  patient  for  any  purpose  or  object  other  than  to  ascertain 
the  nature  and  extent  of  the  injury,  and  to  gain  such  other 
information  as  was  necessary  to  enable  him  to  properly  treat 
the  injury  and  accomplish  the  object  for  which  he  was  called 
professionally,  and  such  communications  are  privileged,  and 
he  can  not  disclose  them.  If  the  physician  took  advantage 
of  the  fact  of  being  called  professionally,  and  while  there  in 
that  capacity  made  inquiries  of  the  injured  party  concerning 
matters  in  which  he  had  no  interest  or  concern  professionally, 
or  for  the  purpose  of  qualifying  himself  as  a  witness,  he  can 
not  be  permitted  to  disclose  the  information  received.  The 
patient  puts  himself  in  the  hands  of  his  physician  ;  he  is  not 
supposed  to  know  what  questions  it  is  necessary  to  answer  to 
put  the  physician  in  possession  of  such  information  as  will 
enable  the  physician  to  properly  treat  his  disease  or  injury, 
and  it  will  be  conclusively  presumed  that  the  physician  will 
only  interrogate  his  patient  on  such  occasions  as  to  such  mat- 
ters and  facts  as  will  enable  him  to  properly  and  intelligently 
discharge  his  professional  duty,  and  the  patient  may  answer 
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all  questions  propounded  which  in  any  way  relate  to  the 
subject  or  to  his  former  condition^  with  the  assmtmce  that 
such  answers  and  communications  are  confidential,  and  can 
not  be  disclosed  without  his  consent. 

One  Parisho  was  called  and  testified  as  a  witness  for  the 
appellee,  and  the  appellant  offered  in  evidence  that  portion 
of  the  bill  of  exceptions  taken  in  the  former  trial  of  this 
cause  containing  the  testimony  given  by  the  witness  on  the 
former  trial,  for  the  purpose  of  contradicting  or  impeaching 
the  witness,  and  it  was  objected  to,  and  the  court  sustained 
the  objection,  and  the  appellant  contends  that  such  ruling 
was  error.     This  ruling  was  proper. 

It  is  contended  that  the  court  erred  in  giving  and  refusing 
to  give  certain  instructions.  One  question  presented  by  the 
exceptions  to  the  instructions  relates  to  the  appellee's  leaving 
the  train  while  in  motion,  it  being  contended  by  the  counsel 
for  appellant  that  in  so  doing  the  appellee  was  guilty  of 
contributory  negligence  which  barred  his  right  to  recover, 
and  the  appellant  requested  an  instruction  on  this  theory, 
and  the  court  refused  to  give  it,  and  gave  an  instruction 
submitting  the  question  to  the  jury  to  determine  whether 
under  all  the  circumstances  the  appellee  was  guilty  of  con- 
tributory negligence  in  leaving  the  train  at  the  time,  place 
and  manner  he  did. 

The  instructions  given  by  the  court  are  in  accordance  with 
the  rule  as  hereinbefore  stated  in  passing  upon  the  suffi- 
ciency of  the  evidence.  The  instructions  given  state  the 
law  on  the  subject,  and  the  court  properly  refused  those  re- 
quested by  the  appellant. 

It  is  further  contended  that  the  instructions  given  by  the 
court  in  relation  to  the  duty  of  the  api>ellant  in  keeping  its 
platform  in  repair,  and  as  to  appellee's  knowledge  of  the 
condition  of  the  platform  at  the  time  of  the  injury  are  erro- 
neous, and  instructions  numbers  two  and  four  are  particularly 
complained  of  in  this  respect.  We  do  not  deem  it  necessary  to 
set  out  these  instructions,  as  they  must  be  considered  and 
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construed  together  with  all  the  other  instructions  in  the  case 
relating  to  the  same  matter ;  and  when  the  instructions  are 
considered  and  construed  together  they  state  the  law  to  be 
that  a  railroad  company,  in  constructing  a  platform  for  the 
use  of  passengers  in  getting  on  and  off  trains  at  a  public  rail- 
way station,  intrusts  its  use  to  the  public,  and  impliedly  rep- 
resents and  gives  out  to  the  public  that  it  is  reasonably  safe 
and  sufficient  for  such  purpose,  and  it  is  its  duty  to  make 
it  so  as  that  it  may  be  used  safely  in  approaching  and  leav- 
ing trains,  in  any  way  in  which  passengers  might  reasonably 
and  with  reasonable  care  be  expected  to  approach  and  leave 
trains;  and  that  if  the  one  at  Mundy's,  where  appellee  alighted, 
was  not  so  constructed,  or  was  allowed  to  become  and  remain 
out  of  repair,  so  that  it  could  be  used  only  by  a  careful 
attention  to  its  structure,  and  if  inattention  as  to  its  actual 
condition  would  imperil  the  safety  of  passengers,  it  would 
be  insufficient,  and  the  railroad  company  would  be  guilty  of 
negligence  in  knowingly  suffering  and  allowing  it  to  remain 
in  such  condition ;  and  that  although  the  appellee  may  have 
previously  known  of  its  condition  he  would  not  be  bound  to 
keep  such  knowledge  actually  in  mind ;  and  if  at  the  time  he 
stepped  from  the  train  upon  it  he  knew  of  its  condition,  yet 
he  would  not  be  required  to  abandon  the  use  of  it  and  seek 
some  other  place  of  approaching  and  leaving  the  train  ;  and 
if  he  used  care  proportioned  to  the  known  danger  and  was 
injured  by  reason  of  such  defect  he  would  not  be  barred 
from  recovery;  and  that  it  was  for  the  jury  to  determine 
from  all  the  facts  and  circumstances  whether  or  not  the  ap- 
pellee was  guilty  of  negligence  in  leaving  the  train  at  the 
time,  place  and  manner  in  which  he  left  it ;  if  he  was  guilty 
of  negligence  in  so  leaving  the  train,  which  contributed  to 
the  injury,  he  could  not  recover. 

We  think  there  was  no  error  in  these  instructions.  Cer- 
tainly under  the  authorities  we  have  heretofore  cited  the  duty 
of  the  appellant  in  regard  to  the  keeping  of  its  platforms  in 
repair  is  not  too  strongly  stated  against  the  appellant. 
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Railway  companies  are  commoD  carriers;  they  owe  a  duty 
to  the  public,  and  the  public  has  the  right  to  rely  upon  its 
performance.  The  fact  that  a  person  may  have  seen  a  plat- 
form out  of  repair  at  one  time  does  not  bind  him  to  carry 
such  defect  in  mind  upon  all  future  occasions  when  approach- 
ing or  leaving  a  train  at  that  point.  The  platform  is  in  con- 
stant use  by  the  employees  of  the  company.  They  are  bound 
to  take  notice  of  its  condition.  The  presumption  is,  not  that 
such  defect  will  be  allowed  to  remain,  but  that  the  company 
will  discharge  its  duty  to  the  public  and  repair  the  defect. 
If  the  defect  were  such  as  would  naturally  suggest  to  one 
of  common  understanding  that  it  was  dangerous,  and  place 
one  in  peril  to  pass  over  it  to  and  from  a  train  and  with  such 
knowledge  one  voluntarily  steps  upon  it^  or  having  knowl- 
edge of  such  defect  within  such  a  short  space  of  time  pre- 
vious that  the  company  could  not  reasonably  be  expected  to 
have  repaired  it,  under  such  circumstances  one  may  be  re- 
garded as  not  having  used  ordinary  care,  and  having  reck- 
lessly entered  upon  it  at  his  own  risk,  but  we  have  no  such 
case  as  that  under  consideration.  The  railroad  company  stands 
in  the  position  of  saying  to  the  public,  our  platform  is  safe, 
and  though  it  is  not  in  such  repair  as  the  company  is  re- 
quired to  keep  it,  yet  it  is  in  common  use  by  the  public,  and 
being  so  held  out  by  the  company,  and  used  by  the  public, 
the  appellee  was  not  bound  to  abandon  its  use  and  seek  some 
other  way  of  entering  and  leaving  the  cars,  and  if  in  using 
it,  as  he  is  invited  to  do  by  the  company,  he  exercises  proper 
care  proportioned  to  the  apparent  condition  of  the  platform 
in  leaving  the  train,  and  is  injured  by  reason  of  the  defects, 
we  do  not  think  it  can  be  said  that  he  is  guilty  of  contrib- 
utory negligence,  and  can  not  recover  for  the  injury  sus- 
stained  by  reason  of  the  negligence  of  the  company.  We 
have  a  long  line  of  decisions  of  this  court  which  supports  our 
(conclusion,  which  hold  that  where  there  is  a  defect  in  a  street 
a  person  is  not  bound  to  abandon  the  use  of  the  street; 
that  he  may  travel  upon  the  street  provided  that  it  be  not 
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such  a  defect  as  renders  the  street  impassable,  or  would  sug- 
gest to  one  of  common  understanding  that  to  attempt  to  pass 
it  would  put  one  in  peril ;  and  if  in  the  use  of  the  street  he 
exercise  care  proportioned  to  the  known  danger,  he  may  rea- 
sonably expect  to  shun  or  avoid  the  defect,  and  if  in  doing 
so  he  is  injured,  he  can  recover.  These  cases  are  collected 
and  cited  in  the  cases  of  Tovm  of  Gosport  v.  Evans^  112  Ind. 
133,  Brannen  v.  Kokomo,  etc.,  O.  R.  Cb.,  115  Ind.  115,  and 
Toton  of  Knigktstovm  v.  Musffrove,  116  Ind.  121. 

This  disppses  of  all  the  questions  presented.  We  think 
there  is  no  error  in  the  record. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Maich  21, 18SM) ;  petition  for  a  reheariog  oTerraled  Jane  4, 1800. 
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coontj  aaditor  to  secare  the  cancellation  of  a  school  fand  mortgage  on 
the  groand  that  the  property  mortgaged  belonged  to  the  wife,  and  the 
mortgage  was  execated  to  obtain  monej  for  her  hasband. 
SAMX.—Mcarried  Woman.'-Loan  Obtained  hp,—  VcdidUy  of .SembU,  ihe^i  it 
18,  at  least,  verj  donbtfal  whether  a  married  woman,  who  makes  the 
statement  the  statute  reqaires  in  order  to  obtain  a  loan  from  the  school 
fond,  can  defeat  the  mortgage  she  joins  in  executing.  There  are  strong 
reasons  why  the  rule  which  applies  in  ordinary  cases  should  not  apply 
to  such  a  case. 

From  the  Henry  Circuit  Court. 

C7.  8,  Hemly  and  8.  H.  Brovm,  for  appellant. 
J.  M.  Morris,  for  appellee. 
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Elliott,  J. — The  appellee  is  the  auditor  of  Henry  county, 
and  the  appellant  is  one  of  the  mortgagors  by  whom  a  mort- 
gage was  executed  to  secure  a  loan  obtained  from  the  school 
fund.  The  object  of  the  suit  is  to  secure  a  cancellation  of 
the  mortgage,  and  the  ground  upon  which  a  right  to  the  re- 
lief sought  is  placed  is  that  the  property  mortgaged  belonged 
to  the  appellant,  and  was  executed  to  obtain  money  for  her 
husband. 

A  county  auditor  is  a  public  officer,  invested  by  the  statute 
with  certain  rights  and  duties,  and  he  possess^es  no  other 
rights  than  those  conferred  by  the  statute.  He  is,  in  no 
sense,  the  owner  of  the  school  fund,  nor  has  he  any  right  to 
release  or  cancel  mortgages  given  to  secure  loans  made  from 
that  fund,  except  as  the  statute  provides;  and  there  is 
nothing  in  the  statute  empowering  him  to  decide  whether  a 
mortgage  is,  or  is  not,  void  because  executed  by  a  married 
woman  to  obtain  money  for  the  benefit  of  her  husband.  It 
seems  quite  clear,  therefore,  that  no  action  will  lie  against 
him  to  compel  the  cancellation  of  a  mortgage  executed  to  the 
State  to  secure  a  loan  made  from  the  school  fund.  As  said 
of  the  auditor,  in  a  similar  case  :  ^^  He  is  not  the  party  in 
interest.  The  mortgage  is  neither  payable  to  nor  owned  by 
him;  it  is  payable  to  the  State.  The' State  is  the  party  in 
interest."  '  Crooks  v.  Kennetty  111  Ind.  347. 

Whether  the  appellant  can,  in  any  event,  or  in  any  suit 
against  any  person  whatsoever,  secure  a  cancellation  of  the 
mortgage,  is  a  question  upon  which  we  express  no  opinion ; 
but  we  may  say  that  it  is,  at  least,  very  doubtful  whether  a 
married  woman  who  makes  the  statement  the  statute  requires 
in  order  to  obtain  a  loan  from  the  school  fund,  can  defeat 
the  mortgage  she  joitis  in  executing.  There  are  strong 
reasons  why  the  rule  which  applies  in  ordinary  cases  should 
not  apply  to  such  a  case. 

Judgment  affirmed. 

Filed  April  26, 1890. 
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No.  14,283. 

The  State  v.  Bubns. 

TBSSPAflB. — Spe&ial  PUa  in  Bar. — Inmfideney  of, — In  a  prosecution  under 
section  1941,  B.  S.  1881,  a  special  plea  in  bar  is  bad,  which  avers  that 
at  the  time  of  the  alleged  entry,  the  lands  entered  upon  did  not  belong 
to  the  tenant  in  possession,  who  was  alleged  in  the  affidavit  to  be  the 
lawful  occupant  of  the  lands,  but  were  owned  in  fee  simple  bj  another 
person. 

Savk.— iSee^Mm  1941,  K  8,  1881,  Coruirued.-'Otimership  <^  Land  Entered 
fipon. — AUegotion  «n  IndMtmeni  as  to. — Landiard  and  Tenant. — The  offence 
defined  bj  section  1941,  B.  &  1881,  consists  in  entering  unlawfully  upon 
the  lands  of  another  after  having  been  forbidden  to  do  so  by  the  owner 
or  occupant.  The  indictment  may  properly  allege  the  ownership  of 
the  land  to  be  either  in  the  tenant  or  the  landlord,  and  the  offence  may 
be  maintained  by  proving  an  unlawful  entry  after  being  forbidden  by 
the  lawful  owner  or  occupant,  or  his  agent  or  servant. 

Same. — Action  for. —  Who  mojf  Maintain. — Tenant  in  Possession. — One  who  is 
in  the  exclusive  possession  of  real  estate  as  tenant  under  a  lease,  is, 
during  the  continuance  of  his  tenancy,  to  all  intents  and  purposes  the 
owner,  and  may  maintain  an  action  against  a  wrong- doer,  which  can 
not  be  defeated  by  showing  the  title  to  be  in  some  one  other  than  the 
plaintiff.    A  tenant  in  possession  is  deemed  the  owner  in  law. 

From  the  Wells  Circuit  Court. 

jB.  O.  VaughUf  Prosecuting  Attorney,  for  the  State. 
A.  N.  Martifiy  for  appellee. 

Mitchell,  C.  J.— Section  1941,  R.  S.  1881,  makes  it  a 
misdemeanor  for  any  one  who,  being  about  to  enter  unlaw- 
fully upon  the  enclosed  or  unenclosed  land  of  another,  shall 
be  forbidden  so  to  do  by  the  owner  or  occupant,  his  agent  or 
servant,  or  who,  being  unlawfully  upon  the  enclosed  or  unen- 
closed land  of  another,  shall  be  notified  to  depart  therefrom 
by  the  owner  or  occupant,  his  agent  or  servant,  shall  there- 
after enter  upon  such  land  or  neglect  or  refuse  to  depart 
therefrom. 

The  charge  in  the  affidavit  upon  which  this  prosecution 
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was  predicated  is  that  the  appellee,  Burns,  unlawfully  ea* 
tered  upon  the  enclosed  lands  of  John  R.  Newman,  being 
situate  in  Wells  county,  in  the  State  of  Indiana,  after  hav- 
ing been  forbidden  so  to  do  by  the  above-named  John  B. 
Newman,  who  was  then  and  there  the  lawful  occupant  of  the 
land. 

To  this  charge  the  defendant  interposed  a  special  denial, 
to  the  effect  that  at  the  time  of  the  alleged  entry  the  lands 
entered  upon  did  not  belong  to  John  R.  Newman,  but  were 
owned  in  fee  simple  by  Elias  Thomas. 

This  was  held  to  be  a  sufficient  answer  to  the  charge.  As 
a  special  plea  in  bar  the  answer  was  manifestly  insufficient 
It  in  no  way  controverts  the  averment  in  the  affidavit  that 
Newman  was  the  lawful  occupant  of  the  land,  and  forbade 
the  entry  thereon.  While  Thomas  may  have  been  the  owner 
of  the  fee,  the  inference  fairly  arises  from  the  affidavit  and 
answer  that  Newman  was  a  tenant,  lawfully  in  possession  of 
the  lands  wrongfully  entered  upon  under  a  lease. 

If  Newman  was  in  possession  as  tenant  under  a  lease,  it 
was  proper  to  charge  that  the  entry  was  made  upon  his  land, 
and  it  was  no  defence  to  answer  that  Thomas  was  the  owner 
of  the  fee.  One  who  is  in  the  exclusive  possession  of  real 
estate  as  tenant  under  a  lease,  is,  during  the  continuance  of 
his  tenancy,  to  all  intents  and  purposes  the  owner,  and  may 
maintain  an  action  against  a  wrong-doer,  which  can  not  be 
defeated  by  showing  the  title  to  be  in  some  one  other  than 
the  plaintiff.  McOrillis  v.  Slate,  69  Ind.  159.  A  tenant  in 
possession  is  deemed  the  owner  in  law.  Kennedy  v.  SUxUy 
81  Ind.  379. 

The  offence  defined  by  the  statute  consists  in  entering  un- 
lawfully upon  the  lands  of  another  after  having  been  forbid- 
den to  do  so  by  the  owner  or  occupant.  The  unlawful  entry 
in  defiance  of  the  command  of  the  lawful  occupant  consti- 
tutes the  offence.  The  indictment  may  properly  allege  (be 
ownership  of  the  land  to  be  either  in  the  tenant  or  the  land- 
lord, and  the  offence  may  be  maintained  by  proving  an  un- 
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lawful  entry  after  being  forbidden  by  the  lawful  owner  or 
occupant,  or  his  agent  or  servant.  Beggs  v.  State,  122  Ind. 
54, 

The  court  erred  in  overruling  the  demurrer  to  the  special 
answer. 

Judgment  reversed. 

Filed  AprU  26, 1890. 


No.  14,198. 

Haffner  v.  Barnard. 

BpbciaIi  Verdict. — Beplevm. — Bighi  rf  Pioneagion, — Demand, — Sufidmcjf  of 
Averments  as  to, — A  special  Terdict  in  an  action  of  replevin  which  finds ' 
that  the  plaintiff  was  and  is  the  owner  of  the  animal  in  dispute,  and 
follows  this  finding  with  a  statement  of  facts  showing  sach  ownership^ 
is  not  open  to  the  objection  that  a  conclusion  of  law  merely  b  stated. 
A  snfficient  refusal  by  the  defendant  to  deliver  the  animal  to  the  plain- 
tiff is  shown  by  a  statement  in  the  special  verdict  that  the  plaintiff 
made  a  demand  of  the  defendant  of  the  property  described  in  the  com- 
plaint, and  after  said  demand  was  made  plaintiff  caused  a  writ  of  re- 
plevin to  be  issued  and  replevied  the  property  from  the  defendant. 

Sams. — Personal  Property, — Rightful  Possession  Shown. — Continuation  <sf  Right 
I^-eswned, — When  the  facts  stated  in  a  special  verdict  show  a  rightful 
possession  of  personal  property,  the  continuation  of  the  right  must  be 
presumed  until  the  contrary  is  made  to  appear. 

Refi*evin. — Demand. —  When  Necessary. — It  is  only  in  cases  where  the 
property  of  one  person  is  lawfully  in  the  possession  of  another,  and 
where  a  demand  will  render  the  possession  unlawful,  that  a  demand  is 
necessaiy  to  the  maintenance  of  an  action  of  replevin. 

Ebtbays. — Duty  </  Taker -Up. — Personal  Notice  to  Owner. —  What  Must  Con- 
tain. — Advertising  and  Posting. — Estray  Law  Strictly  Oonstrued. — One  who 
takes  up  an  animal  as  an  estray  is  not  entitled  to  retain  the  same  as 
against  the  owner  for  the  payment  of  charges  and  damages  unless 
within  twenty-four  hours  after  such  taking  up  he  gives  notice  to  the 
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owner  of  such  animal,  if  known,  and  he  can  be  immediatelj  found. 
Such  notice  must  contain  a  statement  of  the  trespass  and  the  damages 
assessed :  otherwise  it  will  be  insufficient.  In  cases  where  personal  no- 
tice is  given,  the  statute  requiring  notice  bj  posting  or  advertising  does 
not  apply.  Laws  like  the  estray  law  are  construed  strictly  against  the 
party  claiming  the  benefit  thereof,  and  he  must  follow  their  provisions 
closely  or  lose  all  benefit  therefrom. 

From  the  Tippecanoe  Circuit  Court. 

B.  W.  Langdon  and  T.  F.  Gaylordy  for  appellant.  • 
W.  H.  Bryan  and  W.  R.  Wood^  for  appellee. 

Berkshire,  J. — This  action  was  brought  to  review  a  ja.dg- 
ment  theretofore  rendered  in  the  Tippecanoe  Circuit  Court 
in  an  action  between  the  same  parties,  brought  by  the  ap- 
pellee against  the  appellant  to  recover  the  possession  of  per- 
sonal property. 

The  appellee  addressed  a  demurrer  to  the  complaint,  which 
was  sustained  by  the  court,  to  which  ruling  of  the  court  the 
appellant  reserved  an  exception,  and  the  appellant  refusing 
to  amend  his  complaint  the  court  rendered  judgment  against 
him  for  want  of  a  sufficient  complaint. 

The  only  error  assigned  is,  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  complaint. 

In  the  former  action  the  jury  returned  a  special  verdict, 
and  after  the  verdict  had  been  returned  the  appellant  moved 
for  judgment  thereon  in  his  favor,  which  motion  the  court 
overruled,  and  he  saved  an  exception ;  thereafter  the  appel- 
lee moved  for  judgment  in  her  favor  upon  the  special  ver- 
dict, which  motion  the  court  sustained,  and  the  appellant 
reserved  an  exception,  and  the  court  rendered  judgment  that 
the  appellee  recover  the  possession  of  the  property  from  the 
appellant,  and  also  a  judgment  against  him  for  costs. 

The  gravamen  of  the  complaint  is  for  alleged  error  of  law 
occurring  at  the  former  trial,  and  the  only  question  to  which 
our  attention  has  been  called  is  as  to  the  sufficiency  of  the 
special  verdict  to  support  the  judgment  given  by  the  court. 

The  contention  of  the  appellant  is,  that  upon  the  facts  re- 
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turned  by  the  jury  the  court  should  have  sustained  his  mo- 
tion for  judgment  in  his  favor,  and  rendered  judgment  ac- 
cordingly. 

As  the  verdict  is  not  lengthy  we  will  set  it  out : 
^*  Fannie  Barnard  v.  Frederick  Haffner. 

''  We,  the  jury,  return  the  following  special  verdict  in  the 
above  cause :  The  plaintiff  is  the  owner  of  the  property 
described  in  the  complaint ;  that  the  plaintiff  did  turn  said 
cow,  with  the  bell  on,  in  and  upon  the  public  highway  Fri- 
day evening,  July  8th,  1887;  that  on  Saturday  morning, 
July  9th,  1887,  defendant  found  his  enclosure  broken  open 
aud  the  cow,  with  bell,  named  in  complaint,  was  then  and 
there  found  in  and  upon  the  premises  and  within  the  enclos- 
ure of  the  defendant,  and  not  elsewhere ;  that  defendant 
then  and  there  detained  and  held  said  cow,  with  bell,  in  his 
possession,  and  gave  plaintiff  written  notice  of  taking  up 
said  animal,  which  written  notice  was  received  by  plaintiff 
before  nine  o'clock  A.  H.,  July  9th,  1887 ;  that  the  plaintiff 
on  the  eleventh  (11)  day  of  July,  1887,  made  a  demand  of 
the  defendant  of  the  property  described  in  the  complaint ; 
that  on  Monday  morning,  July  11th,  1887,  and  after  said 
demand  was  made,  plaintiff  caused  a  writ  of  replevin  to  be 
issued  and  replevied  the  property  from  the  defendant  before 
noon  of  said  11th  day  of  July;  that  the  plaintiff  before 
suing  out  the  writ  of  replevy  and  taking  possession  of  said 
property,  did  not  pay  or  offer  to  pay  any  money  to  the  de- 
fendant for  taking  up  said  cow,  costs  and  damages,  or  any 
expenses  whatever,  nor  did  said  Haffner  before  said  replevin 
have  his  damages  appraised  or  assessed.  If  upon  the  fore- 
going facts  the  law  is  with  the  plaintiff,  we  find  for  the 
plaintiff  that  she  is  the  owner  of  and  entitled  to  retain  pos- 
session of  the  property  described  in  the  complaint,  and  as- 
sess her  damages  at  fifty  cents.  If  the  law  is  with  the  de- 
fendant, we  find  for  the  defendant. 

"  Henry  Edris,  Foreman." 

We  are  of  the  opinion  that  the  facts  found  by  the  jury 
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show  that  the  appellee  was  entitled  to  the  possession  of  the 
property  when  she  instituted  her  action  to  recover  the  pos- 
session thereof,  and  that  the  appellant  was  at  the  time  wrong- 
fully withholding  the  possession  thereof. 

It  is  true  that  every  material  fact  necessary  to  the  plain- 
tiff's recovery  must  be  found  in  his  favor,  and  so  appear  in 
the  special  verdict  to  entitle  him  to  judgment,  and  that  the 
presumption  is  in  favor  of  the  defendant  as  to  any  material 
fact  not  so  found. 

This  is  a  rule  firmly  established  by  the  decisions  of  this 
court,  and  if  there  is  a  fact  omitted  from  the  verdict  under 
consideration  necessary  to  the  appellee's  recovery,  then  the 
court  erred  in  its  conclusion  and  judgment  in  her  favor. 

But  while  this  is  true,  if  the  facts  found  are  sufficient  to 
support  a  judgment  in  favor  of  the  plaintiff,  the  order  in 
which  they  are  stated  or  the  language  employed  by  the  jury 
is  wholly  immaterial.  And  the  verdict  should  be  consid- 
ered as  an  entirety,  and  not  in  isolated  parts. 

The  two  ultimate  facts  in  the  replevin  action  were,  (1)  the 
right  to  the  possession  of  the  property  in  the  plaintiff,  and 
(2)  the  unlawful  possession  of  the  defendant. 

The  verdict  starts  out  with  the  statement  that  the  plaintiff 
was  and  is  the  owner  of  the  property ;  but  it  is  claimed  that 
this  is  a  conclusion. 

We  do  not  think  so  when  taken  in  connection  with  what 
follows. 

This  statement  is  followed  immediately  with  the  further 
finding  that  the  plaintiff  turned  the  cow  with  the  bell  on  in 
and  upon  the  public  highway,  and  on  the  morning  of  the 
following  day  she  was  found  in  the  enclosure  of  the  appel- 
lant, and  that  he  held  her  in  his  possession  and  gave  the  ap- 
pellee written  notice  of  having  taken  the  animal  up. 

We  think  the  facts  stated  disclose  ownership  and  posses- 
sion when  the  appellee  turned  the  cow  into  the  public  high- 
way, and  a  recognition  of  ownership  thereafter  in  the  appellee 
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by  the  appellant,  and  the  right  of  possession  subject  to  his 
claim  as  a  taker^up  of  the  animal. 

When  the  facts  stated  show  a  rightful  possession  of  per- 
sonal property,  the  continuation  of  the  right  must  be  pre- 
sumed until  the  contrary  is  made  to  appear. 

It  nowhere  appears  in  the  special  verdict  that  the  appel- 
lee's right  to  the  possession  of  the  animal  had  been  divested. 
No  facts  appear  in  the  special  verdict  to  indicate  that  the  ap- 
pellant, or  any  other  person,  was  entitled  to  the  possession 
of  the  animal  as  against  the  appellee. 

But  it  is  contended  by  the  appellant  that  if  the  special 
verdict  shows  a  proper  demand  by  the  appellee  of  the  ap- 
pellant before  instituting  her  action  in  replevin,  it  is  not 
made  to  appear  that  the  appellant  refused  to  surrender 
the  property.     We  think  otherwise. 

After  the  demand  was  made,  if  that  is  properly  shown,  the 
appellee  brought  her  action,  and  when  the  officer  went  with 
his  writ  for  the  property  he  found  it  in  the  appellant's  pos- 
session. 

But  it  is  contended  further  that  all  that  appears  in  the 
special  verdict  as  to  a  demand  having  been  made  must  be 
disregarded,  as  the  statement  of  a  conclusion  ;  concede  this, 
and  it  can  make  no  difference  in  the  result. 

It  is  only  in  cases  where  the  property  of  one  person  is 
lawfully  in  the  possession  of  another,  and  where  a  demand 
will  render  the  possession  unlawful,  that  a  demand  is  neces- 
sary to  the  maintenance  of  an  action  of  replevin.  Torian  v. 
McQure,  83  Ind.  310;  Kuhtis  v.  Gates,  92  Ind.  66. 

The  special  verdict  under  consideration  discloses  an  un- 
lawful possession  at  the  beginning  of  the  original  action, 
hence  no  demand  was  necessary^ 

The  property  was  taken  up  by  the  appellant  on  the  morn- 
ing of  July  9th,  and  on  the  same  morning  before  9  o'clock 
the  appellee  was  served  with  notice. 

The  statute  required  that  the  appellant  serve  a  written  no- 
VoL.  123.— 28 
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tice  on  the  appellee  within  twenty- four  hours  after  taking  up 
the  animal.  Section  4838,  R.  S.  1881,  reads:  ''Such 
taker-up  shall,  within  twenty-four  hours  after  such  taking  up, 
give  notice  to  the  owner  of  such  animal,  if  known,  and  he 
can  be  immediately  found.'' 

Section  4839  provides  for  the  assessment  of  damages.  It 
reads :  ''  Such  taker-up,  before  posting  or  advertising,  shall 
procure,  from  two  disinterested  freeholders,  an  examination 
and  assessment  of  damages,  with  a  certificate  of  the  same, 
including  reasonable  pay  for  such  assessment." 

Section  4840  provides  what  the  notice  or  advertisement 
shall  contain.  It  reads  thus:  ''  The  fact  of  trespass  in  the 
inclosure  of  the  taker-up  and  the  damages  assessed,  includ- 
ing pay  for  assessing,  shall  be  specified  in  such  notice  or  ad- 
vertisement." 

Construing  these  sections  together,  we  are  of  the  opinion 
that  posting  or  advertising  is  not  contemplated  in  cases 
where  personal  notice  can  be  given.  The  object  is  to  give 
notice  to  the  owner  of  the  animal,  and  when  he  receives  per- 
sonal notice  an  advertisement  would  seem  to  be  entirely 
useless. 

The  provision  as  to  the  contents  of  the  notice  and  adver- 
tisement evidently  refers  to  the  two  provisions  which  pre- 
cede it ;  that  is  to  say,  where  personal  notice  is  given  it 
shall  contain  a  statement  of  the  trespass  and  the  damages 
assessed,  and  when  an  advertisement  is  made,  either  by  post- 
ing or  by  publication  in  a  newspa(>er,  it  shall  contain  the 
same  information. 

Section  4841,  we  think,  further  supports  our  conclusion. 
It  reads  thus :  ''  The  owner  shall  not  be  entitled  to  demand 
the  trespassing  estray  from  such  taker-up,  unless  he  proceed, 
as  in  case  of  estrays,  to  prove  his  property  and  pay  costs 
allowed  in  the  case  of  estrays,  and  also  damages  and  the 
costs  of  assessment." 

If  in  cases  where  personal  notice  is  given,  notice  by  post- 
ing or  advertising  is  also  required,  then  under  the  estray  law 
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which  governs  as  to  the  time  in  which  the  notice  must  be 
given,  the  taker-up  has  five  days  within  which  to  advertise, 
and  though  after  the  owner  has  received  notice  personally, 
he  goes  and  offers  to  pay  the  damages,  etc.,  as  provided  in 
said  last  quoted  section,  the  taker-up  can  say  to  him,  ^^  I  have 
three  or  four  days,  as  the  case  may  be,  in  which  to  adver- 
tise, and  I  propose  to  hold  your  animal  until  that  time  ex- 
pires, it  does  not  suit  me  to  have  the  appraisement  and 
advertisement  made  sooner." 

We  may  also  add  that  the  word  advertisement  as  em- 
ployed in  the  estray  law  which  is  to  control  in  cases  arising 
under  the  statute  we  are  now  considering,  where  not  spe- 
cially provided  otherwise,  covers  notice  by  posting  as  well 
as  notice  by  publication  in  a  newspaper. 

Laws  of  this  character  are  construed  strictly  against  the 
party  claiming  the  benefit  thereof,  and  he  must  follow  their 
provisions  closely  or  lose  all  benefit  therefrom.  Jonea  v. 
QouseVy  114  Ind.  387,  and  cases  cited. 

The  appellant  having  failed  to  comply  with  an  important 
provision  of  the  statute  had  no  right  to  retain  possession  of 
the  animal  in  question.  Anderson  v.  Worley,  104  Ind.  165, 
though  not  exactly  in  point,  sheds  some  light  upon  the  ques- 
tions here  involved. 

We  find  no  error  in  the  record. 

Judgment  affirmedj  with  costs. 

FUed  April  26, 1890. 
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•No.  14,072. 

Bunnell  v.  Peet  et  al. 

GoUHTT  SuBVXYOB. — Repair  cf  Drams, — Injunction. — Oompieiion  of  DUeh. — 
I^-etumption, — Li  an  action  to  enjoin  the  county  surveyor,  and  certain 
persons  to  whom  he  had  let  the  contract,  from  proceeding  with  the 
repair  of  a  drain,  where  it  appears  that  the  drain  was  duly  located 
and  established,  that  the  lands  benefited  were  assessed  and  the  work 
allotted,  and  that  the  county  surveyor  was  proceeding  seven  years 
afterwards  to  put  the  drain  in  repair,  it  will  be  presumed,  as  against  a 
general  averment  that  the  drain  was  not  completed  according  to  the 
original  plans  and  specifications,  that  the  work  was  duly  accepted  as 
the  law  required ;  and  the  acceptance  creates  the  conclusive  presump- 
tion that  the  work  was  completed  according  to  the  plans  and  specifica- 
tions on  file. 

Samb. — Gontraet  to  Repair. — Notice. — There  is  no  statute  requiring  the 
county  surveyor  to  give  notice  of  the  letting  of  the  contract  to  repair, 
nor  is  it  required  that  the  repairs  shall  be  made  by  contract. 

From  the  White  Circuit  Court. 

12.  Oregory,  for  appellant. 

A.  W.  Reynolds,  E.  B.  Sellers,  W.  Outhrie  and  T.  M.  Bush- 
ndl,  for  appellees. 

Mitchell,  C.  J. — The  appellant,  Bunnell,  instituted 
this  proceeding  to  enjoin  the  county  surveyor  of  White 
county,  and  certain  persons  to  whom  the  surveyor  had  let  a 
contract  for  the  repair  of  a  certain  ditch,  or  drain,  thereto- 
fore established,  from  proceeding  with  the  work.  The  ques- 
tions involved  in  this  appeal  arise  upon  the  complaint.  It 
appears  that  a  drain  had  been  duly  established,  in  1880,  un- 
der the  act  of  1875,  and  that  assessments  had  been  made,  to 
the  amount  of  six  hundred  dollars,  for  the  construction  of 
the  work,  and  that  the  work  necessary  to  be  done  had  been 
allotted  to  the  owners  of  the  several  parcels  of  land  to  be 
benefited  thereby. 

It  is  averred  that  the  surveyor,  in  the  year  1887,  had  let  the 
contract  to  clean  out  and  repair  the  ditch  along  its  full  length, 
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and  that  his  proceeding  in  that  behalf  was  illegal  and  void^ 
for  two  reasons :  (1)  Because  the  drain  had  never  been  con- 
structed as  required  under  the  plans  and  specifications  orig- 
inally adopted.  (2)  Because  the  surveyor  did  not  give  no- 
tice of  the  sale,  or  letting^  of  the  work  to  those  employed  to 
clean  out  the  drain. 

There  is  no  merit  in  either  of  the  above  objections  to  the 
proceedings  of  the  surveyor.  In  respect  to  drains  the  stat- 
ute makes  it  the  duty  of  the  county  surveyor,  after  the 
construction  of  the  work,  to  keep  the  same  in  repair  to  the 
full  dimensions,  as  to  width  and  depth,  as  required  in  the 
original  specifications.  Since  it  appears  that  a  drain  was 
duly  located  and  established  in  1880,  and  that  the  lands  ben- 
efited were  assessed,  and  the  work  allotted,  and  that  the 
county  surveyor  was  proceeding,  seven  years  afterwards,  to 
put  the  drain  in  repair,  it  will  be  presumed,  as  against  the 
general  averment  that  the  drain  was  not  completed  accord- 
ing to  the  original  plans  and  specifications,  that  the  work 
was  duly  accepted,  as  the  law  required.  After  that  has  been 
done  it  is  no  longer  a  subject  of  inquiry,  upon  a  collateral 
investigation,  whether  the  drain  was  completed  or  not.  It 
will  be  conclusively  presumed,  unless  it  is  averred  that  the 
drain  has  never  been  accepted,  that  the  work  was  completed, 
according  to  the  plans  and  specifications  on  file.  Mordgomr 
ery  v.  TTa^em,  116  Ind.  343 ;  Indianapolis,  etc.,  G.  22.  Cb.  v« 
State,  ex  rel.,  105  Ind.  37. 

The  county  surveyor  is  not  authorized  to  repair  a  public 
ditch  until  ^^  after  the  construction  of  such  work,'^and  when 
it  is  shown  that  the  surveyor  is  proceeding  to  repair  a  drain 
it  will  be  presumed,  until  the  contrary  appears  by  specific 
averments,  that  the  officer  is  acting  according  to  law,  and 
that  the  work  has  been  constructed  and  accepted.  The  pro- 
priety, or  necessity,  of  repairing  a  public  ditch  is  committed 
to  the  discretion  and  decision  of  the  county  surveyor,  and 
his  decision  in  respect  to  that  subject  is  conclusive.  Per- 
sons feeling  themselves  aggrieved  may  appeal  at  the  proper 
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time^  and  upon  an  appeal  the  question  na  to  whether  or  not 
the  work  done  constituted  repairs,  or  whether  it  was  the 
construction  of  a  new  ditch,  and  all  kindred  questions  are 
open  to  investigation.  MarJdey  v.  Rudy,  115  Ind.  &33,  and 
cases  cited. 

The  constitutionality  of  the  act  in  the  respects  here  in- 
volvedy  is  no  longer  open  to  debate. 

There  is  no  statute  requiring  the  county  surveyor  to  give 
notice  of  the  letting  of  the  contract  to  repair,  nor  is  it  re- 
quired that  the  repairs  shall  be  made  by  contract. 

With  the  policy  and  wisdom  of  the  law  conferring  the 
power  upon  the  county  surveyor  to  keep  drains  in  vepair^the 
courts  have  nothing  to  do.  These  are  questions  for  the  leg- 
islature. 

The  judgment  is  affirmed,  with  costs. 

FUed  April  25, 1890. 


No.  14,211. 

Cbim  et  al.  V.  Fleminq. 

P&INOIPAL  AVD  SuBETT. — JudgmeiU, — OoUtUeral  Seeuriijf, — BeaatignmaU 
<^  by  Judgment  Creditor. — Non-Relotue  of  Surely. — Conveyanei. — Fees  due 
a  judgment  debtor,  as  a  public  officer,  were  assigned  to  the  judgment 
creditor  as  collateral  security  to  secure  the  payment  of  the  judgment 
The  judgment  debtor's  surety  brought  an  action  to  enjoin  the  enforce- 
ment of  the  judgment,  and  to  have  the  judgment  declared  satisfied.  It 
was  alleged  that  the  judgment  creditor,  without  attempting  to  collect 
the  fees  assigned,  out  of  which  he  might  haye  collected  his  judgment, 
reassigned  them  to  the  principal  debtor.  The  surety  claimed  his  release 
because  of  such  surrender  of  the  security.  The  evidence  showed  that 
before  this  assignment  to  the  judgment  creditor  the  judgment  debtor 
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had  conyejed  to  his  surety  the  land  subject  to  the  judgment  creditor's 
lien,  under  an  agreement  that  he  was  to  pay  the  consideration  named 
on  the  judgment,  and  on  other  indebtedness  of  his  grantor. 

HUdf  that  making  the  conveyance  released  the  principal  debtor,  and  that 
the  judgment  may  be  enforced  against  the  surety. 

Same. — Fee-BUU, — Evidence, — Testimony  that  fee-bills  were  issued  on  all 
the  fees  due  the  principal  debtor,  and  that  nothing  could  be  collected 
thereon,  was  inadmissible  on  behalf  of  the  defendant,  as  calling  for  the 
opinion  of  the  witness. 

Same. — Book-Entriee. — Memorandum  of* — Etidente, — A  book  prepared  by 
the  surety,  containing  a  copy  of  the  copies  of  the  original  book  entries, 
showing  the  fees  due  the  principal  debtor,  was  inadmissible  in  evidence, 
it  appearing  by  the  evidence  that  there  was  a  copy  of  the  original  en- 
tries at  hand  which  could  have  been  given  in  evidence. 

Same. — JReineiaiement  of  Judgment. — Transcript  of  Evidence, — Inadmiwiinliiy 
cf  in  SubeequeiU  Action  for  Injunction, — The  transcript  of  the  evidence 
given  before  the  master  commissioner  in  a  suit  by  the  judgment  cred- 
itor against  the  principal  debtor  and  the  surety  to  reinstate  the  judg- 
ment in  controversy,  the  record  of  which  had  been  destroyed,  was  inad- 
missible in  the  subsequent  action  to  prevent  the  enforcement  of  the 
judgment,  the  judgment  in  the  reinstatement  proceedings  having  been 
rendered  on  default,  and  not  upon  the  evidence  contained  in  the  trans- 
cript. 

Same. — Real  Etlate  Lien, — Conveyanee. — Where  land  upon  which  a  judg- 
ment creditor  has  a  lien  is  conveyed  by  the  principal  debtor  to  his 
surety  as  an  indemnity,  the  reassignment  by  the  judgment  creditor  of 
the  collateral  security  assigned  after  the  conveyance  to  secure  the  pay- 
ment of  the  judgment,  does  not  discharge  the  lien  on  the  land  in  the 
hands  of  the  surety. 

From  the  Hamilton  Circuit  Conrt. 

D.  C.  OhipTnafiy  M.  A.  Chipmany  M.  8.   Robinson^  J.  W. 
LaveUj  O.  Shirts  and  W.  R.  FerHg,  for  appellants. 
C  L.  Henry  and  H.  C,  Ryan,  for  appellee. 

Behkshibe^  J. — This  action  has  been  in  this  court  once 
before.  See  Orim  v.  Fleming,  101  Ind.  154.  The  pleadings 
and  issues  are  the  same  now  as  then,  except  that  after  the 
case  was  remanded  to  the  court  below  the  appellant  filed  an 
eighth  paragraph  of  answer^  to  which  a  reply  in  general  de- 
nial was  filed. 

The  pleadings  are  so  well  and  clearly  summarized  in  the 
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case  above  that  we  are  relieved  of  the  labor  of  giving  a 
summary  thereof  at  this  time. 

The  eighth  paragraph  of  answer  alleges  an  estoppel  of 
record. 

The  cause  was  submitted  to  the  court  for  trial,  and  a  find* 
ing  and  judgment  made  and  given  for  the  appellee. 

The  appellant  filed  a  motion  for  a  new  trial,  which  motion 
the  court  overruled,  and  he  excepted. 

The  only  error  assigned  in  this  court  relates  to  the  over- 
ruling of  the  motion  for  a  new  trial. 

There  are  several  causes  stated  in  the  motion  for  a  new 
trial,  but  as  to  most  of  them  we  do  not  care  to  spend  a  great 
deal  of  time. 

We  do  not  think  the  court  erred  in  admitting  in  evidence 
the  writing  referred  to  in  the  third  cause  stated  in  the  mo- 
tion. It  was  executed  at  the  same  date  and  endorsed  on  the 
same  paper  on  which  was  found  the  reassignment  by  the 
appellant  to  Thomas  J.  Fleming  of  the  fees  due  to  the  latter 
as  former  clerk  of  the  Madison  Circuit  Court,  and  we  must 
regard  the  two  writings  as  belonging  to  one  and  the  same 
transaction. 

The  power  of  attorney  referred  to  in  the  fourth  reason 
stated  in  the  motion  was  executed  by  the  appellant,  and  con- 
tains recitals  material  and  pertinent  to  the  questions  in  issue 
between  the  parties,  and  we  think  was  properly  admitted  in 
evidence. 

The  court  did  not  err  in  refusing  to  permit  the  appellant 
to  introduce  the  proposed  testimony  to  which  the  sixth  rea- 
son stated  in  the  motion  refers. 

It  was  not  competent  to  take  the  opinion  of  the  witness 
on  the  stand  that  fee-bills  were  issued  for  all  of  the  fees  in 
question  that  were  believed  to  be  solvent,  and  the  opinion 
of  the  witness  was  all  that  could  have  been  elicited  by  the 
proposed  testimony. 

In  our  opinion  the  court  did  not  err  in  allowing  the  ap- 
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pellee  to  introduce  the  evidence  to  which  the  seventh  reason 
stated  in  the  motion  relates. 

The  appellant  was  the  owner  of  the  bank  where  the  de- 
posits were  made^  and  the  amount  of  money  deposited  by 
the  appellee  during  the  period  of  time  covered  by  the  trans- 
actions in  question  may  not  have  been  a  very  material  cir- 
cumstance, but  we  can  not  say  that  it  was  not  a  circumstance 
proper  to  be  considered.  And  the  same  may  be  said  as  to 
the  testimony  admitted  to  which  the  eighth  reason  stated  in 
the  motion  refers. 

The  court  did  not  err  in  excluding  the  long-hand  report 
of  the  evidence  given  before  the  master  commissioner  in  the 
case  of  the  appellant  and  the  appellee  and  one  Thomas  J. 
Fleming  to  establish  the  judgment,  the  enforcement  of  which 
is  involved  in  that  action,  the  record  of  which  had  been 
destroyed. 

The  record  of  that  proceeding,  which  had  already  been 
introduced  in  evidence,  showed  that  the  judgment  of  the 
court  therein  was  rendered  upon  default,  and  not  upon  the 
evidence  contained  in  the  said  long-hand  report  of  the  re- 
porter. And,  again,  it  is  clear  that  the  questions  here  in- 
volved were  not  in  issue  in  the  said  former  action.  The 
only  questions  that  were  in  issue  in  said  former  proceeding 
were  the  existence  and  destruction  of  the  record  of  the  al- 
leged judgment,  and  its  payment  or  satisfaction. 

In  this  action  it  is  not  claimed  that  the  judgment  was  then 
or  has  since  been  paid  or  satisfied,  but  that  because  of  the 
facts  alleged,  the  appellee  being  a  surety,  has  been  released 
iVom  liability  on  the  judgment.  But  in  our  opinion  the 
court  did  err  in  admitting  in  evidence  what  is  found  on 
pages  204  to  211,  inclusive,  and  pages  212  and  213  of  the 
book  prepared  by  the  appellee,  purporting  to  contain  a  list 
of  fees  belonging  to  Thomas  J.  Fleming.  This  testimony 
was  incompetent,  and  was  prejudicial  to  the  appellant. 

The  contention  of  the  appellee  was  that  the  fees  due  to 
Thomas  J.  Fleming  had  been  assigned  to  the  appellant  to 
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secure  the  payment  of  the  said  judgment,  and  that  with  due 
diligence  a  sufficient  sum  could  have  been  collected  to  have 
paid  and  satisfied  the  judgment,  and  saved  the  appellee  harm- 
less, but  that  the  appellant,  disregarding  the  rights  of  the 
appellee,  reassigned  the  said  fees  without  attempting  to  col- 
lect the  same,  to  the  said  Thomas  J.  Fleming. 

The  appellee  testified  that  he  first  took  lists  of  the  said 
fees  from  time  to  time  on  slips  of  paper,  and  thereafter  as 
he  had  leisure  copied  the  same  upon  the  book  in  question, 
and  in  that  way  the  entries  upon  the  book  which  were  intro- 
duced in  evidence  were  made  up. 

It  is  true  that  at  the  time  of  the  trial  the  books  of  the 
clerk's  office  containing  the  fees  in  question  had  been  de- 
stroyed, but  this  did  not  render  the  testimony  competent. 

If  the  appellee  had  had  the  original  slips,  and  could  have 

testified  that  they  were  true  copies  of  the  entries  from  which 

.  they  were  taken,  and  had  identified  them  as  such,  no  doubt 

they  would  have  been  competent ;  but  they  were  not  before 

the  court,  having  been  destroyed. 

It  also  appears  in  evidence  that  at  the  time  the  entries 
in  question  were  given  in  evidence,  there  was  a  copy  of  the 
original  entries  at  hand  which  was  identified  as  an  examined 
copy,  and  which  could  have  been  given  in  evidence. 

We  think  the  admission  of  the  said  testimony  was  clearly 
erroneous. 

The  first  reason  assigned  for  a  new  trial  is  that  the  evi- 
dence is  not  sufficient  to  support  the  verdict. 

In  our  opinion  it  is  not,  and  that  for  this  reason  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

The  theory,  as  we  have  already  seen,  of  the  appellee,  is 
that  he  was  but  a  surety,  and  that  the  appellant  having  sur- 
rendered the  collaterals  to  the  principal  judgment  debtor,  out 
of  which  he  might  have  collected  his  judgment,  he  thereby 
released  the  appellee  and  the  property  upon  which  the  ex- 
ecution was  levied.  But  notwithstanding  the  fact  that  the 
appellee  was  the  surety  of  Thomas  J.  Fleming,  the  other 
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jndgment  debtor,  when  the  jadgment  was  rendered,  as  be- 
tween themselves  their  original  relations  might  have  been 
reversed,  and  if  so  then  the  appellee  is  not  entitled  to  the 
relief  demanded. 

The  appellee  upon  cross-examination  testified  that  he  pur- 
chased the  said  real  estate  for  the  sum  of  $4,000  and  in  pay- 
ment therefor  he  agreed  to  pay  the  consideration  named  on 
the  outstanding  indebtedness  of  Thomas  J.  Fleming,  his 
grantor;  and  that  of  the  aforesaid  indebtedness  which  the 
appellee  was  to  pay,  a  judgment  in  favor  of  the  Third  Na- 
tional Bank  of  Cincinnati,  Ohio,  rendered  on  a  note  executed 
to  the  Madison  County  Bank,  and  a  debt  due  to  the  estate 
of  Charles  Harless,  deceased,  from  said  Thomas  J.  Fkiuiug 
were  especially  agreed  upon  as  parts  of  the  indebtedness 
which  he  was  to  pay. 

He  further  testified  that  the  indebtedness  represented  by 
the  judgment  in  question  was  mentioned  at  the  time,  and, 
that  no  other  debt  was  mentioned  by  name. 

The  judgment  in  question  was  at  the  time  a  lien  on  the 
property  deeded  to  the  appellee,  and  was  the  only  judgment 
lien  except  the  Third  National  Bank  judgment,  and  so  far 
as  appears  the  only  lien,  except  it  may  be  a  lien  for  taxes 
and  for  street  improvements. 

We  think  the  legal  efiect  of  the  arrangement,  as  testified 
to  by  the  appellee,  was  that  he  was  to  pay  the  encumbrances 
upon  the  property,  and  then  whatever  the  balance  might  be, 
he  was  to  pay  it  on  other  debts,  and  that  he  could  not  at  his 
pleasure  pay  other  indebtedness  and  let  the  liens  upon  the 
property  stand.  But  we  think  the  evidence  discloses  further 
that  the  appellee  did  not  pay  out  more  money  than  the  con- 
sideration for  the  property  and  money  in  his  hands  on  ac- 
count of  fees  belonging  to  Thomas  J.  Fleming.  The  in- 
debtedness to  the  Harless  estate  has  never  been  paid,  and 
may  never  be. 

The  conclusions  to  which  we  have  arrived  are  not  reached 
by  weighing  the  testimony,  but  from  what  appears  to  be  un- 
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contradicted  testimony,  the  most  of*  which  comes  directly 
from  the  appellee. 

But  there  is  one  other  proposition  which  arises  in  this  con- 
nection, and  seems  to  be  conclusive  as  to  the  rights  of  the 
parties.  The  judgment  in  favor  of  the  appellant  was  a  lien 
upon  the  real  estate  upon  which  the  execution  was  levied. 
At  the  time  the  lien  attached  the  title  was  in  the  principal 
judgment  debtor,  Thomas  J.  Fleming;  the  appellee  holds 
title  through  him,  and  whatever  rights  the  appellant  had  as 
against  the  property  in  the  hands  of  Thomas  J.  Fleming  he 
has  as  against  the  appellee — the  appellee  stands  in  his  shoes. 

The  reassignment  of  the  fees  by  the  appellant  to  Thomas 
J.  Fleming  did  not  discharge  the  lien  on  the  property  in  his 
hands,  and  necessarily  could  not  do  so  in  the  hands  of  the 
appellee,  his  privy  in  estate.  See  Grim  v.  Fleming,  supra, 
and  authorities  cited. 

All  we  have  said  as  to  the  first  assigned  error  applies  to 
the  second,  and  we  need  not  consider  it.  The  judgment  must 
be  reversed. 

Judgment  reversed,  with  costs. 

Filed  April  26, 1890. 


No.  14,286. 

Bass  et  al.  v.  Cantor. 

B ATLMEHT. — Letting  of  Animal  for  Hire, — Negligenee  of  BaUee. — LutrueUon 
to  Jury, — In  an  action  to  recover  damages  for  the  death  of  a  mare,  owned 
by  the  plaintiff  and  hired  by  the  defendants,  to  be  used  in  operating  a 
street  railway,  cansed,  as  alleged,  by  the  defendants'  authorizing  and  per- 
mitting their  servants  to  carelessly  and  negligently  use,  feed,  and  water 
said  mare  improperly,  it  was  not  error  to  charge  the  jury  to  the  effect 
that  the  plaintiff,  by  hiring  the  mare  for  such  use,  engaged  that  she  was 
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reasonably  fit  and  suitable  for  the  work  which  she  was  hired  to  perform ; 
that  the  defendants  had  the  right  to  relj  upon  her  being  fit  and  suita- 
ble  for  such  work,  and  they  were  only  required  to  use  and  treat  her 
with  reasonable  care ;  but  that  if,  after  having  tried  her  at  such  work, 
it  became  plainly  manifest  that  she  was  unfitted  for  it,  and  that  further 
use  at  such  work  would  be  injurious  and  endanger  health  and  life,  it 
was  their  duty  to  abstain  from  farther  use  of  her  without  notifying  the 
plaintiff  and  obtaining  his  consent,  and  the  defendants  had  no  right  to 
abuse  her. 

From  the  Allen  Superior  Court. 

/•  Morris  and  /.  if.  Barrett^  for  appellants. 
H.  C  Hanna,  for  appellee. 

Olds,  J. — This  action  was  brought  by  Julius  Cantor,  the 
appellee,  against  John  H.  Bass  and  Stephen  B.  Bond,  appel- 
lants, to  recover  damages  for  causing  the  death  of  a  mare 
owned  by  the  appellee  and  hired  by  the  appellants,  to  be 
used  in  operating  a  street  railroad  in  the  city  of  Fort  Wayne ; 
the  death  of  the  mare  is  alleged  to  have  been  caused  by  the 
appellants'  authorizing  and  permitting  their  servants  to 
carelessly  and  negligently  use,  and  feed,  and  water  said  mare 
improperly,  whereby,  and  by  reason  of  which  negligent  and 
bad  treatment  she  became  sick  and  died. 

Issue  was  joined  on  the  complaint  by  answer  in  denial,  and 
a  trial  had,  resulting  in  a  verdict  and  judgment  for  the  ap- 
pellee. 

Appellants  filed  amotion  for  a  new  trial,  which  was  over- 
ruled, and  exceptions  taken. 

The  only  error  properly  assigned  is  the  overruling  of  the 
appellants'  motion  for  a  new  trial. 

The  only  question  presented  is  as  to  whether  or  not  the 
court  erred  in  giving,  of  its  own  motion,  instruction  number 
three,  which  is  as  follows  : 

^^  But  although  it  is  true  that,  by  hiring  his  mare  to  the 
defendants  for  such  use  on  the  street-cars,  the  plaintiff  im- 
pliedly engaged  that  she  was  reasonably  fit  for  that  purpose, 
this  gave  the  defendants  no  right  to  use  her  after  it  became 
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manifest  to  them  that  by  reason  of  her  nervousness,  or  fret- 
fulness,  or  diseased  condition,  she  was  not  fit  for  such  work. 
They  had  no  right  to  abuse  her.  If  her  board  devolved 
upon  them,  it  was  their  duty  to  supply  her  with  plentiful 
food  and  water  and  at  the  proper  time.  It  was  their  duty,  also, 
not  to  require  her  to  do  more  work  than  it  was  manifest  she 
could  perform  without  injury,  and  if,  during  such  use,  it  was 
plainly  evident  to  the  defendants'  employees  that  she  was 
exhausted,  overheated,  or  suffering  by  reason  of  disease,  and 
her  continued  use  was  dangerous  to  her  health  and  life,  it 
was  their  duty  then  to  abstain  from  fiirther  use  of  her  with- 
out obtaining  the  plaintiff ^s  consent  to  the  same;  and  if, 
without  so  doing,  they  negligently  persisted  in  such  use,  and 
by  reason  of  the  same  she  was  so  injured  that  she  died,  the 
defendants  are  liable.'^ 

It  is  first  contended  that  the  instruction  assumes  the  ex* 
istence  of  facts  of  which  there  was  no  proof.  That  there 
was  no  evidence  from  which  the  jury  could  find  that  it  be- 
came manifest  to  the  appellants,  or  their  employees  who 
worked  the  mare,  that  by  reason  of  her  nervousness  and  fret- 
fulness,  and  diseased  condition,  she  was  not  fit  for  such  work. 
In  this,  we  think,  counsel  are  in  error. 

There  was  evidence  tending  to  prove  this  state  of  facts, 
and  from  which  the  jury  may  have  found  that  the  mare  was 
nervous  and  fretful ;  that  she  was  worked  with  another  an- 
imal which  was  much  slower  than  she,  and  that  she  was  fret- 
ful, and  became  very  warm  and  exhausted,  and  the  persons 
using  her  must  have  known  it ;  and  the  instruction  is  not 
objectionable  for  the  reason  that  it  was  not  applicable  under 
the  evidence  in  the  case. 

It  is  next  contended  that  the  instruction  indicates  an  opin- 
ion by  the  court  '^  that  it  was  manifest  to  appellants  and 
their  employees  that  the  mare,  because  of  her  nervonsness, 
or  fretfulness,  or  disease,  became  unfit  for  use."  We  do  not 
think  the  instruction  subject  to  this  criticism.  When  taken 
together  with  the  other  instructions  it  is  but  saying  to  the 
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jury  that  if  such  fact  appears  from  the  evidence^  then  the 
appellants  would  have  no  right  to  continue  the  use  of  the 
mare  while  she  was  in  such  unfit  condition.  The  same  con- 
tention is  made  as  to  the  statement  in  the  instructions  that 
the  appellants  ^'  had  no  right  to  abuse  the  mare.^'  There 
was  evidence  in  the  case  which  made  this  part  of  the  instmc- 
tion  proper^  and  it  i^  not  subject  to  the  criticism  that  it  was 
an  expression  of  an  opinion  on  behalf  of  the  court  that  the 
appellants  had  abused  the  mare. 

It  is  contended  that  the  statement  in  the  instruction  that 
'*  it  was  their  [appellants']  duty  also  not  to  require  her  to  do 
more  work  than  it  was  manifest  she  could  perform  without 
injury/'  does  not  correctly  state  the  law.  And  it  is  urged 
that  under  this  statement  a  person  hiring  a  horse  for  use 
would  be  liable  if^  without  fault  of  the  bailee,  the  horse 
should  die  in  the  performance  of  the  labor  for  which  it  was 
hired  to  perform ;  that  it  makes  it  incumbent  on  the  part  of 
the  bailee  to  show  that  it  was  manifest  to  him  that  the  an- 
imal could  perform  such  service  without  injury.  We  do  not 
think  the  instruction  bears  the  construction  placed  upon  it ' 
by  the  counsel  for  appellant,  and  especially  it  is  not  subject 
to  such  interpretation  and  construction  when  taken  in  con- 
nection with  the  other  instructions  given  by  the  court. 

The  court  instructed  the  jury  that  "  If  the  jury  find 
from  the  evidence  that  the  plaintiff  hired  his  mare  to  the 
defendants  for  the  purpose  of  being  used  by  them  in  pul- 
ling street  cars  on  the  street  railroad  of  the  city  of  Fort 
Wayne,  the  plaintiff  thereby  engaged  and  bound  himself 
that  the  mare  was  reasonably  fit  and  suitable  for  such  pur- 
poses and  such  uses.  If,  therefore,  you  find  that  the  mare 
so  hired  was  injured  while  iu  the  use  of  the  defendants  in 
pulling  their  street  cars,  without  their  fault,  and  through 
the  nervousness  and  fretfulness  of  said  mare,  or  because  of 
her  diseased  condition  at  the  time  the  plaintiff  hired  her  to 
the  defendants,  or  because  of  her  unfitness  to  pull  said  street 
cars,  then  you  should  find  for  the  defendants." 
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The  court  also  instract^d  the  joiy  that  the  defendants 
were  only  required  to  use  ordinary  diligence  in  caring  for 
the  plaintiff's  mare^  such  diligence  onl^  as  ordinarily  pru- 
dent men  under  like  circumstances  would  use  in  regard  to 
their  own  property. 

The  instructions  given  by  the  court,  when  taken  as  a  whole, 
properly  state  the  law.  The  plaintiff  by  hiring  the  mare  for 
such  use  engaged  that  she  was  reasonably  fit  and  suitable 
for  the  work  which  she  was  hired  to  perform,  and  the  de- 
fendants had  the  right  to  rely  upon  her  being  fit  and  suita- 
ble for  such  work,  and  they  were  only  required  to  use  and 
treat  her  with  reasonable  care,  but  if  after  having  tried  her 
at  such  work,  it  became  plainly  manifest  that  she  was  un- 
fitted for  it,  and  that  further  use  at  such  work  would  be  in- 
jurious and  endanger  health  and  life,  it  was  their  duty  to 
abstain  from  further  use  of  her  without  notifying  the  plain- 
tiff and  obtaining  his  consent,  and  the  defendants  had  no 
right  to  abuse  her,  and  the  instructions  are  to  this  effect. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  April  25, 1890. 


No.  14,086. 

The  State,  ex  bel.  Michener,  Attobnet  General,  v. 

Egbert  et  al. 

Prosbcutino  Attorney. —fi«;o^wanc«  Bond. — Judgment  of  Forfeiture,— 
Failure  to  Have  Entered. — Official  Bond. — Action  upon. — LiabHUy  of  Surely. 
— The  State  may  not  maintain  an  action  on  the  official  bond  of  a  prooe- 
cuting  attorney  in  case  he  neglects  to  cause  a  default  and  judgment  of 
forfeiture  to  be  taken  and  entered  against  a  defendant  and  his  recog- 
nizors upon  the  failure  of  the  defendant  to  appear  and  answer  a  crim- 
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inal  charge  preferred  against  him  at  the  time  specified  in  the  recog- 
nizance, as  tliere  is  no  statute  which  in  terms  imposes  this  duty  on  that 
officer.  In  the  absence  of  such  a  statute  the  sureties  are  not  liable  for 
what  may  have  been  a  mere  mistake  or  inadvertence. 

From  the  St.  Joseph  Circuit  Court. 

L.  T.  Michener,  Attorney  General,  and  J.  H.  Oillett,  for 
the  State. 

X.  Hubbard  and  A.  Anderson,  for  appellees. 

Mitchell,  C.  J. — The  record  presents  the  following  ques- 
tion for  decision :  May  the  State  maintain  an  action  on  the 
official  bond  of  a  prosecuting  attorney  in  case  he  neglects  to 
cause  a  default  and  judgment  of  forfeiture  to  be  taken  and 
entered  against  a  defendant  and  his  recognizors  upon  the 
failure  of  the  defendant  to  appear  and  answer  a  criminal 
charge  preferred  against  him,  at  the  time  specified  in  the  re- 
cognizance? The  condition  of  the  bond  executed  by  the 
prosecuting  attorney  is,  that  he  will  honestly  discharge  the 
duties  of  his  office.  Bv  the  terms  of  the  bond  the  sureties 
do  not  engage  to  answer  for  the  professional  skill  or  ability 
of  the  officer,  nor  that  he  will  exercise  diligence  or  profes- 
sional care  in  the  discharge  of  the  duties  of  his  office.  Their 
undertaking  is  that  he  will  discharge  his  duties  honestly 
and  in  good  faith,  and  the  sureties  are  not  liable  for  mere 
mistakes  or  neglect  of  the  officer.  His  duties  are  not  merely 
ministerial,  and  are  not  always  absolute  and  fixed  by  statute. 
Many  of  them  depend  upon  the  exercise  of  judgment,  and  the 
sureties  on  his  bond  do  not  engage  that  he  will  always  judge 
wisely,  or  act  prudently.  It  is  essential,  therefore,  before 
the  sureties  can  be  held  liable,  to  show  that  the  officer  neg- 
lected to  perform  a  positive  duty  enjoined  upon  him  by  stat- 
ute, in  the  performance  of  which  the  State  had  a  special 
and  particular  interest,  and  that  an  injury  has  resulted  from 
his  delinquency.  Thus,  in  Union  Bank  v.  Clossey,  10  Johns. 
271,  where  the  condition  of  the  bond  of  a  clerk  in  a  bank 
Vol.  123.— 29 
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was  that  he  shoald  well  and  faithfully  perform  the  duties  as- 
signed to,  and  trust  reposed  in,  him  as  first  teller,  etc.,  the 
condition  was  held  to  apply  to  the  honesty,  and  not  to  the 
ability  of  the  clerk,  and  that  his  sureties  were  not  liable  for 
a  mere  mistake,  but  only  for  a  breach  of  duty,  or  for  dis- 
honesty. Section  1721  of  the  code  of  criminal  procedure 
provides  that  '^  If,  without  sufficient  excuse,  the  defendant 
neglect  to  appear  for  trial  or  judgment,  or  upon  any  other 
occasion  when  his  presence  in  court  may  be  lawfully  required 
according  to  the  condition  of  his  recognizance,  the  court 
must  direct  the  fact  to  be  entered  upon  its  minutes,  and  the 
recognizance  of  bail  or  money  deposited  as  bail,  as  the  case 
may  be,  is  thereupon  forfeited." 

Following  this,  it  is  provided  in  section  1722,  that  '^  The 
prosecuting  attorney  shall,  as  soon  as  such  fact  of  forfeiture 
is  entered,  proceed  by  action  against  the  bail  upon  the  re- 
cognizance," etc.  The  duty  of  causing  the  default  and  judg- 
ment of  forfeiture  to  be  entered  in  case  the  defendant  neg- 
lects to  appear  according  to  the  condition  of  his  recognizance 
seems  to  be  charged  more  directly  upon  the  court  than  upon 
the  prosecuting  attorney.  While,  according  to  the  common 
practice,  and  rules  of  propriety,  it  is  no  doubt  fit  and  proper 
that  the  prosecuting  attorney  should,  incase  the  defendant  in 
a  criminal  proceeding  fails  to  appear,  cause  a  judgment  of  for- 
feiture to  be  entered  upon  the  recognizance  of  bail ;  yet  our 
attention  has  been  called  to  no  statute  which  absolutely,  and 
in  terms,  imposes  this  duty  upon  that  officer.  In  the  ab- 
sence of  such  a  statute  the  sureties  are  not  liable  for  what 
may  have  been  a  mere  mistake,  or  inadvertence.  The  rule 
is,  that  the  duty  must  be  absolute  and  certain,  and  must  not 
arise  by  mere  inference,  before  the  officer  can  be  made  lia- 
ble. 

The  judgment  is  affirmed,  with  costs. 

FUed  April  30, 1890. 
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No.  14,031. 
BOYER  V.  BeBRTMAN. 

JUBY. —  Vacancies, — Sumnuming  Pei'sona  Outside  Court  Boom, — Eefuaal  </  the 
Court  to  Dired, — It  is  not  error  for  the  court  to  refuse  to  direct  the  sheriff 
to  fill  yacanciee  in  the  jury  by  summoning  persons  outside  of  the  court 
room. 

Deed. — By  InMTie  Person, — How  Avoided, — A  deed  of  a  person  of  unsound 
mind,  made  before  office  found,  to  one  who  has  no  knowledge  of  the 
grantor's  incapacity,  is  only  voidable,  and  in  order  to  avoid  it,  the  con- 
sideration received  must  be  tendered  to  the  grantee. 

Same. — Mere  Mental  Weakness  not  Sufficient  to  Avoid, — Lutruetion, — Mere 
weakness  of  mind,  impairing  only  the  capacity  to  transact  business 
prudently  and  judiciously,  is  not  sufficient  to  avoid  a  deed  in  a  case 
where  there  is  not  fraud ;  and  an  instruction  to  that  effect  is  not  erroneous. 

Judgment. — Jurisdiction, — Where  there  is  jurisdiction  of  the  subject  and 
of  the  parties  a  judgment  is  not  void,  although  there  may  be  numerous 
errors  in  the  record  and  proceedings. 

Same. — CoUaUral  Attack, — Insanity. — If  a  party  seeks  to  avoid  a  judgment 
upon  the  ground  that  he  was  of  unsound  mind,  he  must  assail  the  judg* 
ment  directly,  for  it  Is  not  vulnerable  upon  a  collateral  attack. 

From  the  Montgomery  Circuit  Court. 

M.  E,  Olodfettery  J.  A.  lAndlejf,  L.  V.  Maxedon  and  H.  D. 
VandeavCf  for  appellant. 
W.  T.  Brushy  for  appellee. 

EiiLiOTT,  J. — ^The  appellant  in  his  oross-oomplaint  asserts 
title  to  the  real  estate  described  in  it,  and  the  appellee,  who 
had  brought  an  action  for  possession,  dismissed  his  com* 
plaint  and  the  cause  was  tried  upon  the  issues  joined  on  the 
cross-complaint. 

The  appellant  requested  the  court  to  direct  the  sheriff  to 
fill  vacancies  in  the  jury  by  summoning  persons  outside  of 
the  court  room,  but  the  request  was  denied*  In  this  there 
was  no  error. 

The  record  and  proceedings  in  a  former  action  between 
the  parties  were  properly  admitted  in  evidence.    The  court  in 
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which  the  action  was  tried  had  jurisdiction  of  the  subject 
and  of  the  parties,  and  the  judgment  was  jaot  void  even  if 
it  be  true,  as  the  appellant  asserts,  that  the  court  erred  in  re- 
ferring the  controversy  to  a  master  commissioner  or  referee. 
Where  there  is  jurisdiction  of  the  subject  and  of  the  par- 
ties, a  judgment  is  not  void,  although  the  record  and  pro- 
ceedings may  abound  in  errors. 

The  second  instruction  given  by  the  court  reads  as  fol- 
lows :  ^^  If  the  plaintiff,  Boyer,  was  insane  at  the  time  he 
executed  the  deed  in  question  (if  he  did  execute  it),  that 
fiict  alone  would  not  enable  him  to  set  it  aside.  The  deed 
of  an  insane  person  is  not  void,  unless  such  person  has  been 
adjudged  to  be  insane  by  a  court  of  competent  jurisdiction. 
It  is  only  voidable,  and  it  depends  upon  other  circumstances 
whether  it  can  be  avoided  or  not.  If  Berryman  paid  Boyer  a 
valuable  consideration  for  the  deed,  and  at  the  time  had  no 
knowledge  of  his  insanity  (if  he  was  insane),  and  there  was 
nothing  in  his  appearance  or  conversation  to  indicate  that 
he  was  insane,  and  the  contract  was  fair,  then  he  would  have 
no  right  to  have  the  deed  set  aside  without  returning,  or 
offering  to  return,  to  Berryman  the  consideration  received 
from  Berryman  for  the  deed  in  question.'*  There  was  no 
error  in  giving  this  instruction.  It  is  now  settled  by  our 
decisions  that  a  deed  of  a  person  of  unsound  mind,  made 
before  office  found,  to  one  who  has  no  knowledge  of  the 
grantor's  incapacity  is  only  voidable,  and  that,  in  order  to 
avoid  it,  the  consideration  received  must  be  tendered  to  the 
grantee.  Fay  v.  Burditt,  81  Ind.  433 ;  Copenrath  v.  EierAy, 
83  Ind.  18.  The  doctrine  of  our  cases  is  well  sustained  by 
the  decisions  of  other  courts.  Elston  v.  Jasper,  45  Texas, 
413 ;  Pearson  v.  Gox,  71  Texas,  246  (10  Am.  St.  R.  740) ; 
Riggan  v.  Green,  80  N.  C.  236  (30  Am.  R.  77) ;  Eaton  v. 
Eaton,  37  N.  J.  L.  108  (18  Am.  R.  716) ;  Hovey  v.  Hobson, 
53  Maine,  451  (89  Am.  Dec.  705) ;  Hovey  v.  Chase,  52  Maine, 
304  (83  Am.  Dec.  514)  ;  AUia  v.  Billinga,  6  Met.  415  (39 
Am.  Dec.  744) ;  Ghribben  v.  Maxwell,  34  Kan.  8. 
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Mere  weakness  of  mind,  impairing  only  the  capacity  to 
transact  business  prudently  and  judiciously,  is  not  sufiBcient 
to  avoid  a  deed  in  a  case  where  there  is  no  fraud,  and  the 
trial  court  did  not  err  in  so  instructing  the  jury. 

The  court  gave  the  following  instruction :  '^A  judgment 
in  a  suit  of  Berryman  against  Boyer  has  been  given  in  evi- 
dence, and  if  you  find  that  the  deed  decreed  by  the  court  in 
that  case  to  be  ratified  and  confirmed,  is  the  same  that  is  in 
controversy  in  this  suit,  then  the  court  instructs  you  to  find 
for  the  defendant,  Berryman/'  The  appellant  has  no  just 
cause  to  complain  of  this  instruction.  It  was  the  duty  of 
the  court  to  construe  the  record  and  judgment  in  the  former 
action,  and  to  instruct  the  jury  as  to  its  legal  force  and 
effect.  The  effect  ascribed  to  the  judgment  by  the  court  is 
the  correct  cue. 

If  there  was  any  error  in  the  judgment  in  the  former  ac- 
tion, the  only  mode  in  which  it  could  be  made  available  was 
by  a  direct  attack.  If  a  party  seeks  to  avoid  a  judgment 
upon  the  ground  that  he  was  of  unsound  mind,  he  must  as- 
sail the  judgment  directly,  for  it  is  not  vulnerable  upon  a 
collateral  attack. 

It  clearly  appears  upon  the  whole  record  that  the  judg- 
ment below  is  right.  If  any  error  at  all  was  committed,  it 
was  in  not  directly  instructing  the  jury  to  find  for  the  de- 
fendant, Berryman. 

Judgment  affirmed. 

FUed  AprU  29, 1890. 
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No.  16,049. 

Shibley^  Administrator^  et  al.  v.  Thompson. 

Adminibtbatob.— ^no/  SeUlemenL-^Aeiion  to  8u  Amd€. — Otm^pktmL — Sn^ 
eiency  </. — A  complaint  in  an  action  to  set  aside  a  final  settlement 
alleged  that  letters  of  administration  were  issued  to  the  administrator 
May  2d,  1887,  and  that  he  made  his  final  settlement  November  1st  of 
the  same  year;  that  in  his  final  settlement  the  administrator  represented 
to  the  court  that  all  debts  owing  by  the  estate  had  been  paid,  and  that  he 
had  in  his  hands  for  distribntion  to  the  widow  and  heirs  a  certain 
amount  of  money,  all  of  which  he  had  properly  distributed,  and  that 
thereupon  the  court  receiyed  and  accepted  the  report  of  final  settlement 
and  discharged  the  administrator ;  that  at  the  time  of  the  final  settle- 
ment the  plaintifi*  held  a  just  claim  against  the  estate  oTidenced  by  a 
promissory  note,  and  that  the  plaintiff  intended  to  file  such  claim  within 
the  year  allowed  for  filing  claims,  and  would  have  done  so  but  for  the 
final  settlement ;  that  the  plaintiff'  did  not  appear  at  the  final  settle- 
ment, not  having  been  summoned,  and  had  no  notice  that  it  would  be 
made. 

Heldf  that  the  complaint  is  sufficient. 

Same. — Claim, — Notice. — In  such  case  the  fact  that  the  administrator  had 
no  notice  of  the  claim  did  not  justify  the  settlement  in  advance  of  the 
time  named  in  the  statute. 

Sams. — Final  Settlement  within  Le»  than  One  Tear. — IttegaHty  ef, — (JlaifMfiie 
Bight  to  File  Qaim, — Such  settlement,  as  above,  was  illegal.  The  ad- 
ministrator could  not  make  a  legal  settlement  until  the  expiration  of 
one  year  from  the  date  at  which  his  letters  were  issued,  and  the  giving 
of  notice  thereof.  The  administrator  could  not  defeat  the  claimant's 
right  to  file  his  claim  within  the  year  by  making  a  premature  settlement 

Same. — OaimanL — Failure  to  Appear  at  Final  Settlement, — JudgmenL—^ch 
claimant  not  having  appeared,  and  not  having  been  summoned  to  ap- 
pear at  the  final  settlement,  is  not  concluded  by  the  judgment. 

From  the  Morgan  Circuit  Court. 

W.  8.  Shirley,  for  appellants. 

/.  H.  Jordan  and  0.  MatthewSy  for  appellee. 

Berkshire^  J. — A  petition  in  the  form  of  a  complaint  was 
filed  by  the  appellee  against  the  appellants  to  set  aside  the 
final  settlement  made  by  said  administrator  and  to  obtain 
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the  allowance  of  a  claim  against  the  estate.  Ina  Conduitt  is 
the  widow  of  the  decedent,  and  Jessie,  Mary  E.  and  Georgie 
Conduitt  are  his  children,  and  Henry  C.  Conduitt  is  the 
guardian  of  said  children. 

Separate  demurrers  were  filed  by  the  said  administrator, 
the  said  widow  and  the  said  guardian  to  the  complaint,  and 
overruled  by  the  court,  and  exceptions  reserved. 

The  said  three  appellants  thereupon  filed  their  joint  an- 
swer in  three  paragraphs,  the  first  being  the  general  denial, 
and  the  minority  of  the  said  wards  having  been  suggested, 
thesaid  William  S.  Shirley  was  appointed  guardian  ad  liteniy 
and  time  given  for  further  proceedings,  but  so  far  as  the 
record  discloses  no  answer  was  ever  filed  by  said  guardian 
ad  litem. 

To  the  second  and  third  paragraphs  of  said  answer  the  ap- 
pellee addressed  a  demurrer,  which  was  sustained  as  to  the 
second  paragraph  and  overruled  as  to  the  third,  and  the 
parties  respectively  reserved  exceptions.  The  appellee  there- 
upon filed  a  reply  to  the  said  third  paragraph  of  answer. 

The  cause  being  at  issue,  was  submitted  to  the  court  for 
trial,  and  after  hearing  the  evidence  the  court  made  its  find- 
ing in  favor  of  the  appellee,  that  said  settlement  ought  to  be 
set  aside  and  the  claim  of  the  appellee  allowed,  in  the  sum 
of  $211.02,  and  thereupon  the  court  rendered  judgment  set- 
ting aside  said  final  settlement,  and  allowing  the  said  claim 
in  the  sum  above  named,  to  be  paid  by  said  administrator  in 
due  course  of  administration.  After  the  said  judgment  was 
rendered  the  appellants  filed  a  joint  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  and  they  excepted.  And 
they  then  moved  in  arrest  of  judgment,  and  the  court  over- 
ruling their  said  motion  they  reserved  an  exception. 

There  are  several  errors  assigned,  the  third  and  sixth  of 
which  would  have  been  proper  as  causes  for  a  new  trial,  but 
the  rulings  therein  complained  of  are  not  assignable  as  error 
in  this  court. 
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The  other  errors  assigned  are  the  first,  second^  fourth, 
fifth,  seventh  and  eighth. 

The  first  brings  in  question  the  sufficiency  of  the  com- 
plaint. 

We  think  the  complaint  is  good.  It  alleges  that  letters 
of  administration  were  issued  to  the  said  administrator  on 
the  2d  day  of  May,  1^887,  and  that  he  made  his  final  settle- 
ment on  the  1st  day  of  November  of  the  same  year ;  that 
in  his  final  settlement  said  administrator  represented  to  the 
court  that  the  debts  owing  by  said  estate  had  all  been  paid, 
and  that  he  had  in  his  hands  for  distribution  to  the  widow 
and  heirs  $3,414.33,  and  that  of  said  sum  he  had  distributed 
to  the  widow  the  sum  of  (1,138.11,  and  the  sum  of  32,276.22 
to  the  said  Henry  C.  Conduitt,  as  guardian  of  the  said  minors, 
and  that,  acting  upon  the  said  representation's,  the  court  re- 
ceived and  accepted  said  report  and  final  settlement,  and  dis- 
charged the  said  administrator;  that  at  the  time  the  said 
final  settlement  was  made  the  appellee  held  a  just  claim 
against  said  estate  evidenced  by  a  certain  promissory  note,  a 
copy  of  which  is  set  out  and  filed  with  the  complaint,  and 
that  the  appellee  intended  to  file  said  claim  within  the  year 
allowed  for  filing  claims  against  estates,  and  would  have  done 
so  but  for  said  final  settlement ;  that  the  appellee  was  not  a 
party  to  said  final  settlement,  did  not  appear  thereto,  was 
not  summoned  to  attend  the  same,  nor  did  he  have  any  no- 
tice that  it  would  be  made. 

These  allegations  bring  the  case  clearly  within  sections 
2402,  as  amended  by  the  acts  of  1883  (Elliott's  Supp.,  sec- 
tion 407),  and  2403,  R.  S.  1881. 

The  settlement  was  illegal  under  the  statute  for  the  settle- 
ment of  decedents'  estates.  The  administrator  could  not 
make  his  settlement  legally  until  the  expiration  of  one  year 
from  the  date  at  which  his  letters  issued,  and  the  giving  of 
notice  thereof.  Sections  399,  403,  404,  405,  406,  Elliott's 
^upp.  Until  that  time  had  elapsed,  subject  to  the  ex- 
ception found  in  the  section  regulating  the  filing  of  claims^ 
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the  appellee  had  the  right  under  the  statute  to  file  his  claim 
{Boberts  v.  Spencer,  112  Ind.  85),  and  the  administrator  could 
not  cut  off  that  right  by  making  a  premature  settlement 
of  his  trust.  Section  386,  Elliott's  Supp. ;  Floyd  v.  Miller, 
61  Ind.  224;  Dillman  v.  Barber,  114  Ind.  403. 

The  appellee  not  having  appeared,  and  not  having  been 
personally  summoned  to  appear  at  the  final  settlement,  is 
not  concluded  by  the  judgment  of  the  court.  He  had  a 
right  to  rely  upon  the  statute  as  to  the  time  in  which  he 
might  file  his  claim. 

The  second  alleged  error  brings  in  question  the  ruling  of 
the  court  in  sustaining  the  demurrer  to  the  second  paragraph 
of  answer.  The  answer  was  bad,  and  in  sustaining  the  de- 
murrer the  court  committed  no  error.  Much  that  we  have 
said  with  reference  to  the  complaint  applies  in  passing  upon 
the  answer. 

The  fact  that  the  administrator  had  no  notice  of  the  ap- 
pellee's claim  did  not  justify  a  settlement  in  advance  of  the 
time  named  in  the  statute.  In  every  estate  pending  for  set- 
tlement the  executor  or  administrator  may  expect  to  find 
claims  in  due  course  of  administration  of  which  he  had  no 
information  when  his  letters  issued,  and  as  the  law  gives  one 
year  after  notice  of  his  appointment  for  him  to  make  settle- 
ment, and  the  same  time  for  creditors  to  file  their  claims,  he 
has  no  right  to  act  upon  the  presumption  that  all  claims  will 
be  filed  before  the  time  given  has  expired,  and  as  against 
any  creditor  who  does  not  appear  at  the  time  the  court  acts 
upon  the  final  settlement  account  prematurely  presented,  and 
who  has  not  been  personally  summoned  to  appear,  the  same 
must  be  held  to  be  illegal. 

The  notice  which  was  given  in  the  case  under  considera- 
tion was  the  ordinary  notice,  and  it  is  not  averred  that  the 
appellee  was  personally  summoned,  or  that  he  appeared  at 
the  settlement. 

The  fourth  and  fifth  assigned  errors  relate  to  the  form  of 
the  judgment,  but  as  no  motion  was  made  for  its  modifica- 
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tion  no  such  question  is  presented  by  the  record.  But  the 
allegations  in  the  complaint  were  broad  enough  to  enable 
the  court  to  set  aside  the  settlement  and  allow  the  claim,  and 
as  the  parties  were  all  before  the  court,  and  as  the  widow 
and  guardian  who  held  the  amount  found  to  be  in  the  ad- 
ministrator's hands  for  distribution  were  before  the  court, 
we  can  not  see  that  any  injustice  was  done  by  the  order  of 
the  court  ordering  them  to  pay  to  the  administrator  a  sum 
sufficient  to  pay  the  appellee's  claim,  though  it  be  conceded 
that  the  proceeding  in  this  particular  was  not  technically 
correct,  a  question  which  we  do  not  decide. 

The  fact  that  no  formal  answer  was  filed  for  the  minors  by 
the  guardian  ad  lUem  was  immaterial ;  their  guardian  was 
before  the  court  and  held  the  fund  which  the  court  ordered 
to  be  paid  over  to  the  administrator,  and  to  which  the  wards 
were  not  entitled ;  he  answered  in  their  behalf. 

There  are  six  causes  assigned  in  the  motion  for  a  new  trial: 

1.  The  finding  of  the  court  is  not  sustained  by  sufficient 
evidence. 

2.  The  finding  of  the  court  is  contrary  to  law. 

3.  The  damages  assessed  are  excessive. 

4.  The  damages  assessed  are  too  high. 

5.  The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint and  in  sustaining  the  demurrer  to  the  second  para- 
graph of  answer. 

6.  Error  of  law  occurring  at  the  trial. 

We  find  no  question  presented  in  the  record  by  the  second 
assigned  cause  that  is  not  included  in  the  first;  the  fourth  is 
included  in  the  third ;  the  fifth  relates  to  rulings  of  the  court 
not  properly  assignable  as  causes  for  a  new  trial ;  the  sixth 
does  not  point  out  the  particular  rulings  complained  of. 

The  evidence  supports  the  finding  of  the  court;  all  of  the 
material  allegations  contained  in  the  complaint  are  proved, 
and  there  is  no  evidence  tending  to  show  that  the  decedent 
as  surety  upon  the  note  which  is  the  foundation  of  the  ap- 
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pellee's  claim  was  released  by  any  arrangement  for  an  exten- 
sion of  time,  as  alleged  in  the  third  paragraph  of  answer. 

We  have  made  a  careful  calculation  of  the  amount  due  on 
the  claim  at  the  time  of  the  trials  and  if  there  is  any  error 
in  the  assessment  of  damages  it  only  amounts  to  a  few  cents — 
no  substantial  error. 

As  we  have  already  intimated,  no  question  is  presented 
by  the  fifth  and  sixth  assig&ed  causes. 

The  counsel  for  the  appellants  does  not  discuss  the  eighth 
assigned  error,  that  the  court  erred  in  overruling  the  motion 
in  arrest  of  judgment,  and  thereby  waives  it. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs* 

FUed  April  30, 1890. 


No.  14,131. 

Gates  v.  Soott. 

Verdict. — Qmtndieiory  Aruwen  to  ItUtrrogatcriea. — In  tin  action  against 
an  attorney  to  recover  money  collected  by  him,  on  notes  placed  in  his 
hands  for  collection,  which  he  failed  to  pay  over  on  demand,  the  jury 
rendered  a  general  verdict  for  the  plaintiff,  and  also  answered  two  in- 
terrogatories, as  follows :  **  1.  Did  the  plaintiff  make  a  demand  on  the 
defendant  for  payment  before  the  commencement  of  this  suit?"  Answer. 
"Yes."  "2.  What  was  said  when  the  demand  was  made?"  Answer. 
"*  How  soon  can  yon  make  the  collection?*"  Defendant's  motion  for 
judgment  on  the  interrogatories  was  sustained. 

Held,  in  an  action  to  review  the  judgment,  that  the  answers  to  the  inter- 
rogatories are  contradictory,  and  that,  therefore,  judgment  should 
have  been  rendered  on  the  general  verdict. 

HM,  also,  that  the  second  interrogatory  was  improper,  since  it  called  for 
a  statement  of  evidence  and  not  of  fact. 
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JuDOMSMT. — Bmew  (/. — Motion  for  New  IHaL^OwnMimg  of, — BiU  <i  Sob- 
eeptionB, — In  an  action  to  review  a  judgment,  in  order  that  the  OTerml- 
ing  of  a  motion  for  a  new  trial  in  the  former  case  may  be  considered  in 
the  Supreme  Court,  the  ruling  must  be  saved  by  a  bill  ol  exoeptioDB 
filed  within  the  time  allowed. 

From  the  HuDtington  Circait  Court. 

T.  G.  Smith,  for  appellant. 
B.  F.  Ibdchy  for  appellee. 

Olds,  J. — This  was  an  action  to  review  a  jadgment.  The 
facts  material  to  be  considered  in  determining  the  question 
presented  may  be  briefly  stated  as  follows : 

The  appellant  brought  suit  against  the  appellee  to  recover 
money  collected  by  him  as  an  attorney,  on  notes  placed  in 
his  hands  for  collection,  which  he  failed  to  pay  over  on 
proper  demand.  The  cause  was  put  at  issue,  by  answer  in 
denial,  and  a  plea  of  payment  denied  by  the  plaintiff.  The 
cause  was  submitted  to  a  jury  for  trial. 

The  jury  returned  a  general  verdict  in  favor  of  the  plain- 
tiff against  the  defendant  for  fl49. 

Also,  answered  two  interrogatories,  as  follows :  "  1.  Did 
the  plaintiff  make  a  demand  on  the  defendant  for  payment 
before  the  commencement  of  this  suit?'' 

Answer.     "  Yes." 

2.     "  What  was  said  when  the  demand  was  made  V* 

Ans.     "  *  How  soon  can  you  make  collection  ? ' " 

The  defendant  moved  the  court  for  judgment  in  his  favor 
on  the  answers  to  interrogatories,  and  the  court  sustained 
the  motion.  To  which  ruling  of  the  court  the  plaintiff,  at 
the  time,  excepted. 

Within  the  proper  time  this  action  was  brought  to  review 
the  judgment  for  error  of  law.  The  complaint  for  review 
fairly  presents  this  ruling  of  the  court  as  a  cause  for  review. 

The  appellee  demurred  to  the  complaint  for  review,  the 
cause  of  demurrer  beiug  want  of  facts  to  constitute  a  cause  of 
action.  The  court  sustained  the  demurrer.  The  appellant  de- 
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clined  to  answer,  and  the  court  rendered  judgment  on  de- 
murrer for  the  appellee. 

If  the  court  erred  in  sustaining  the  appellee's  motion,  in 
the  former  action,  for  judgment  on  the  answers  to  interroga- 
tories,  then  the  court  erred  in  sustaining  the  demurrer  to  the 
complaint  in  this  action  for  review.  That  the  court  did  err 
in  its  ruling  in  sustaining  the  motion  is  so  evident  that  it 
hardly  seems  necessary  to  point  out  the  error,  or  cite  author- 
ities in  conflict  with  such  ruling. 

It  IS  a  well-settled  rule  that  a  judgment  will  be  ren- 
dered on  answers  to  interrogatories  only  when  they  are  in 
direct  conflict  and  irreconcilable  with  the  general  verdict. 
Oity  of  Oreenfield  v.  StatCy  ex  reLy  113  Ind.  597 ;  MoClure 
v.  MoQlure,  74  Ind.  108 ;  Kuhn^  v.  GaieSy  92  Ind.  66;  Mo 
Camas  v.  Haaa,  107  Ind.  512. 

It  is  also  well  settled  that  when  answers  to  interrogatories 
are  inconsistent  and  antagonistic  to  each  other  the  general 
verdict  remains  unimpaired,  and  controls  the  judgment. 
Grand  Bapids,  etc.,  B.  R.  Co.  v.  Ellison,  117  Ind.  234 ; 
Wabash  B.  W.  do.  v.  Savage,  110  Ind.  156 ;  Grand  Bapids, 
etc.,  B.  B.  Co.  V.  MoAnnally,  98  Ind.  412. 

If  the  answers  to  both  of  the  interrogatories  under  con- 
sideration can  be  properly  considered  they  do  no  more  than  to 
contradict  each  other.  The  first  finds  that  there  was  a  de- 
mand made  for  payment ;  the  second,  if  it  means  anything, 
is  to  the  effect  that  the  plaintiff,  instead  of  demanding  payment 
of  defendant  of  the  money  collected,  inquired  of  him  how  soon 
he  could  make  collection  on  the  notes,  and  is,  in  effect,  answer- 
ing that  no  demand  was  made,  and  is  inconsistent  with  the 
first  answer ;  but  the  last  interrogatory,  and  answer  thereto, 
are  improper,  and  the  interrogatory  should  not  have  been 
submitted  to  the  jury.  It  asks  the  jury  to  state  the  evi- 
dence, and  not  a  fact.  In  the  case  of  Louisville,  etc.,  B.  W. 
Go.  V.  Gauley,  119  Ind.  142,  it  is  held,  that  interrogatories 
which  call  for  answers  as  to  mere  matters  of  evidence,  and 
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not  facts^are  improper.  To  the  same  effect  is  Sehnurr  v.StvUSf 
119  Ind.  429. 

It  follows^  from  these  well-settled  principles^  that^  at  most, 
the  interrogatories  were  antagonistic  to  each  other^  and  there- 
fore neutralized  each  other,  and  judgment  should  have  been 
rendered  on  the  general  verdict ;  but  the  only  fact  stated  by 
the  jury  in  answer  to  the  interrogatories  sustained  the  gen- 
eral verdict.  It  was  clearly  error  to  sustain  the  appellee's 
motion  for  judgment  on  the  answers  to  interrogatories, 
and  the  complaint  in  this  cause  stated  a  good  cause  of  action 
to  review  the  judgment,  and  the  court  erred  in  sustaining 
the  demurrer  to  it.  The  complaint  also  alleges  that  the  court 
erred  in  overruling  appellant's  motion  for  a  new  trial  in  the 
former  case.  The  error,  in  this  respect,  is  not  properly 
presented.  A  review  can  only  be  had  for  such  error  as  would 
have  been  available  in  the  Supreme  Court  on  appeal,  and  to 
have  made  the  overruling  of  the  motion  for  a  new  trial  avail- 
able on  appeal,  it  would  have  been  necessary  to  have  filed  a 
bill  of  exceptions  within  the  time  allowed  ;  and  it  does  not 
appear  that  any  bill  of  exceptions  was  ever  prepared,  signed, 
or  filed.  Rigler  v.  Rigler,  120  Ind.  431 ;  Baker  v.  Ludlavij 
118  Ind.  87. 

Judgment  is  reversed,  at  costs  of  appellee,  with  instruc- 
tions to  overrule  the  demurrer  to  the  complaint,  and  for  fur- 
ther proceedings  in  accordance  with  this  opinion. 

FUed  April  30, 1890. 
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No.  13,996. 

Hatfield  et  ai..  v.  Milleb  et  al. 

Beal  Estate. — Oonfiieiing  Interests  in, — Compromise, — Conveyance  to  Tnutee. 
— Mortgage* — Foreclosure, — Complaint, — Suffieieney  of, — Statute  of  Frauds. — 
Hatfield  and  Miller  asserted  conflicting  rights  to  land  in  the  possession 
of  third  persons,  who  also  asserted  an  interest  therein.  For  the  pur- 
pose of  compromising  the  controversy  without  litigation  between  them- 
selve,  Hatfield  agreed  to  pay  Miller  a  certain  sum  for  his  claim.  It 
was  agreed  that  Hatfield  should  make  a  conveyance  to  a  trustee,  who 
should  institute  a  suit  in  ejectment  against  the  persons  in  possession, 
and  to  (|uiet  the  title  to  the  land  as  against  them.  By  this  means  Hat- 
field, or  his  agent  or  trustee,  was  to  obtain  possession,  after  which 
Miller  agreed  to  make  a  conveyance  to  the  trustee  for  Hatfield's  benefit, 
the  latter  agreeing  that  the  trustee  should  execute  to  Miller  notes  and 
a  mortgage  to  secure  them.  After  the  title  had  been  quieted  in  Hat- 
field, and  he  had  secured  possession  of  the  land,  and  after  the  notes 
and  mortgage  had  been  executed,  Hatfield  and  his  trustee  refused  to 
accept  a  deed  from  the  plaintiff,  and  refused  to  pay  the  notes  or  dis- 
charge the  mortgaged  debt.  Miller  brought  an  action  to  foreclose  the 
mortgage  and  to  recover  a  personal  judgment  against  the  defendant. 

Heldf  that  the  transaction  is  not  within  the  statute  of  frauds,  and  that 
the  plaintiff*  may  recover  on  the  notes,  as  Hatfield  must  be  regarded  as 
having  taken  possession  under  the  contract,  which  has  been,  by  such 
possession  and  execution  of  the  notes  and  mortgage,  so  far  executed  as 
to  be  withdrawn  from  the  operation  of  the  statute  of  frauds. 

Heldf  also,  that  the  complaint,  stating  the  facts  substantially  as  above,  is 
sufficient,  when  assailed  the  first  time  by  assignment  of  error,  and  not 
subject  to  the  objection  that  it  does  not  show  that  the  plaintifi*  had  any 
interest  in  the  land. 

From  the  Howard  Circuit  Court, 

M.  Bell,  J.  C:  Blacklidge,  W.  E.  Blacklidge,  B.  C.  Moon 
and  W.  C.  Purdumy  for  appellants. 

C.  E.  Hendry  and  C  N.  Pollard^  for  appellees. 

Mitchell,  C.  J. — It  appears  from  the  complaint  that 
Solomon  B.  Miller  and  Joseph  Hatfield  were  each  asserting 
conflicting  rights  in  or  title  to  a  certain  tract  of  land  in 
Howard  county,  the  land  being  at  the  time  in  the  possession  of 
third  persons,  who  also  asserted  an  interest  therein.    For  the 
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purpose  of  compromising  their  claims,  and  avoiding  litiga- 
tion,  it  is  alleged  that  the  plaintiff  and  defendant  matuallj 
agreed  with  each  other  that  each  would  make  a  conveyance 
of  the  land  to  a  third  person  as  trustee,  for  the  benefit  of 
the  defendant,  Hatfield,  the  latter  agreeing  to  pay  the  plain- 
tifif  a  certain  sum  of  money  as  a  consideration  for  the  con- 
veyance so  to  be  made  by  him,  as  soon  as  the  trustee  should 
procure  the  title  to  be  quieted  in  the  defendant  by  proceed- 
ings to  be  instituted  in  court  for  that  purpose.  It  is  averred 
that  the  defendant  executed  a  deed  and  conveyed  the  land  to 
the  trustee,  and  that  the  latter  procured  the  title  to  be  qui- 
eted, and  afterwards  reconveyed  it  to  the  defendant,  Hat- 
field, who  went  into  possession,  this  last  conveyance  being 
subject  to  a  mortgage  executed  by  the  trustee,  while  he  held 
the  title,  to  the  plaintiff,  to  secure  the  payment  of  two  hun- 
dred dollars,  which,  it  is  alleged,  was  part  of  the  price  agreed 
to  be  paid  by  the  defendant,  Hatfield,  as  a  consideration  for 
the  conveyance  by  the  plaintiff  to  the  trustee.  It  is  averred 
that  the  plaintiff  tendered  a  deed  for  the  land  to  the  trustee 
in  compliance  with  his  contract,  and  that  he  performed  all 
the  other  conditions  of  his  agreement,  to  be  performed  by 
him,  but  that  the  latter  refused  to  accept  the  deed,  which 
the  plaintiff  avers  he  brings  into  court  for  the  benefit  of  the 
defendant. 

The  plaintiff  seeks  to  foreclose  the  mortgage  executed  by 
the  trustee  to  him,  and  to  recover  a  personal  judgment 
against  the  defendant,  Hatfield,  for  the  amount  of  the  notes 
and  five  hundred  dollars  besides,  which  he  alleges  the  de- 
fendant agreed  to  pay  for  bis  interest  in  the  land. 

It  is  said  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  because  it  fails  to  show  that 
the  plaintiff  had  any  valid  claim  to  the  land  which  he 
agreed  to  convey.  The  complaint  was  not  challenged  by 
demurrer  in  the  court  below,  its  sufficiency  is  questioned  for 
the  first  time  in  this  court.  Without  expressing  any  opin- 
ion as  to  whether  or  not  the  facts  stated  would  have  been 
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sufficient  as  against  a  demurrer^  we  are  quite  sure  that  after 
judgment  the  complaint  can  not  be  successfully  assailed  for 
want  of  sufficient  facts.  The  notes  executed  by  the  trustee, 
payable  to  the  plaintiff,  which,  it  is  averred,  the  defendant 
agreed  to  pay,  are  set  out  with  the  complaint,  as  is  also  the 
mortgage  on  the  land,  given  to  secure  the  notes.  These  im- 
port a  consideration  on  their  face,  and  so  far  as  the  com- 
plaint is  based  upon  the  notes  and  mortgage,  it  was  unques- 
tionably sufficient,  even  as  against  a  demurrer. 

It  is  said  in  theT  second  place  that  the  contract  was  void 
because  it  seeks  to  enforce  a  parol  contract  for  the  sale  of  a 
supposed  interest  in  land. 

It  should  be  kept  in  mind  that  the  notes  and  mortgage, 
in  part  at  least,  are  the  foundation  of  and  give  character  to 
the  action.  While  the  facts  showing  the  transaction  out  of 
which  these  instruments  arose  are  detailed,  the  essential 
features  of  the  complaint  characterize  the  action  as  one  to 
foreclose  a  mortgage  and  to  recover  a  personal  judgment 
against  the  defendant.  Take  the  transaction  as  it  appears 
both  in  the  complaint  and  in  the  special  answers,  the  ruling 
on  which  is  questioned  here,  and  it  appears  to  be  this :  The 
parties  were  in  a  dispute  as  to  which  had  the  better  title  to 
a  tract  of  land  which  was  in  the  possession  of  third  parties. 
For  the  purpose  of  compromising  the  controversy  without 
litigation  between  themselves,  the  defendant  agreed  to  pay 
the  plaintiff  a  certain  sum  for  his  claim.  It  was  agreed  that 
the  defendant  should  make  a  conveyance  to  a  trustee,  and 
that  the  latter  should  institute  a  suit  in  ejectment  against 
the  person  in  possession,  and  to  quiet  the  title  to  the  land  as 
against  them.  By  this  means  Hatfield,  or  his  agent  or  trustee, 
was  to  obtain  possession,  after  which  the  plaintiff  agreed  to 
make  a  conveyance  to  the  trustee  for  Hatfield's  benefit,  the 
latter  agreeing  that  the  trustee  should  execute  the  notes  and 
mortgage  sued  on  which  he  promised  to  pay.  After  the  title 
had  been  quieted  in  Hatfield,  and  he  had  secured  possession 
Vol.  123.— 30 
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of  the  land,  and  after  the  notes  and  mortgage  had  been  ex- 
ecuted, Hatfield  and  his  trustee  refused  to  accept  a  deed  from 
the  plaintiff,  and  refused  to  pay  the  notes  or  discharge  the 
mortgage  debt,  and  repudiated  the  whole  transaction,  on  the 
ground  that  it  was  within  the  statute  of  frauds. 

This  can  not  be  done.  The  defendant  must  be  regarded 
as  having  taken  possession  under  the  contract,  which  has 
been,  by  such  possession  and  the  execution  of  the  notes  and 
mortgage,  so  far  executed  as  to  be  withdrawn  from  the  op- 
eration of  the  statute.  The  notes  and  mortgage  having  been 
executed  in  consideration  of  an  agreement  on  the  part  of  the 
plaintiff  to  convey  the  land  to  the  defendant's  agent  or  trustee, 
the  defendant  having  secured  possession  under  that  agree- 
ment, and  the  plaintiff  having  t-endered  his  deed  in  con- 
formity therewith,  the  defendant  can  not  now  hold  possession 
of  the  land  and  refuse  to  pay  the  notes  and  mortgage. 

The  answer  to  which  the  court  sustained  a  demurrer  is 
nothing  more  than  a  special  denial,  pleaded  after  a  general 
denial.  The  facts  averred  in  the  complaint  are  not  con- 
fessed and  avoided,  and  it  ought  to  be  understood  that  sus- 
taining a  demurrer  to  such  a  plea  does  not  constitute  error. 

The  court  found  the  facts  specially,  substantially  as  al- 
ready summarized,  with  the  additional  fact  that  at  the  time 
the  agreement  was  made  between  the  parties  the  plaintiff 
was  the  owner  of  two-thirds  of  the  land  in  dispute  subject 
to  an  encumbrance  for  taxes,  or  tax  title  held  by  the  de- 
fendant, Hatfield.  The  court  also  found  that  the  only 
amount  that  the  defendant  ever  agreed  to  pay  for  the  plain- 
tiff's interest  in  the  land  was  the  two  hundred  dollars  rep- 
resented by  the  notes  and  mortgage  in  suit. 

It  is  familiar  law  that  one  who  has  taken  the  note  of  a 
purchaser  of  real  estate  can  not  maintain  an  action  upon  the 
note  without  conveying  or  offering  to  convey  the  land  ac- 
cording to  his  contract.  Ounningham  v.  Gwtnn,  4  Blackf. 
341 ;  Shirley  v.  Shirley,  7  Blackf.  452 ;  Ellis  v.  Hubbard,  4 
Ind.   206;   Cook  v.  Bean,   17    Ind.  504.     It  is  distinctly 
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averred  in  the  complaint,  and  found  by  the  court,  that  a 
deed  was  tendered  before  the  commencement  of  the  action. 

The  conclusions  of  law  were  to  the  effect  that  the  plaintiff 
was  entitled  to  a  decree  for  the  amount  of  the  notes,  inter- 
est and  attorney's  fees. 

The  evidence  tends  to  support  the  finding,  and  the  con- 
clusions of  laMf  flow  legitimately  from  the  facts  found.  There 
appears  to  be  no  reason  why  the  plaintiff  should  not  be  paid 
for  his  land. 

The  judgment  is  affirmed^  with  costs. 

Filed  Mar.  15, 1S90 ;  petition  for  a  rehearing  overraled  April  29, 1890. 


No.  14,190. 

The  City  op  Valparaiso  v.  The  Chicago  and  Grand 

Trunk  Railway  Company. 

Eminent  Domain. — Right  cf  TToy  of  BaXbrGoA  Chmpany. — Omdemnaticm  cfly 
OUyfor  Stred, — Statute. — A  city  has  no  power  to  condemn  real  estate  be- 
longing to  a  railroad  company,  in  actual  use  lor  right  of  way  and  for 
depot  purposes,  and  to  appropriate  the  same  to  the  use  of  the  public  as 
a  street,  as  the  statute  authorizing  cities  to  condemn  and  take  lands  for 
public  use  as  a  street,  neither  in  terms,  nor  by  necessary  implication^ 
authorizes  the  taking  of  property  already  dedicated  to  a  public  use,  and 
land  held  by  a  railroad  corporation  for  a  right  of  way  and  for  the  pur- 
poses of  depots,  when  in  actual  use  as  such,  is  so  dedicated. 

From  the  Lake  Circuit  Court. 

T.  J,  Merrifield,  for  appellant. 
W.  JohnsUmy  for  appellee. 

OOPPEY,  J, — This  was  a  proceeding  by  the  city  of  Valpa- 
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raiso  against  the  appellee  to  condemn  the  land  in  contro- 
versy, for  the  purposes  of  a  pablic  street.  From  the  order 
of  condemnation  the  appellee  appealed  to  the  circait  court, 
and  defended  upon  the  ground  that  said  land  was  a  part  of 
its  right  of  way,  and  ground  needed  and  osed  for  depot 
purposes. 

A  trial  of  the  cause  in  the  circuit  court  resulted  in  a  ver- 
dict and  judgment  for  the  appellee,  from  which  this  appeal 
is  prosecuted. 

The  first  question  presented  by  the  record  relates  to  the 
power  of  a  city  to  condemn  real  estate  belonging  to  a  rail- 
road company,  in  actual  use  for  right  of  way  and  for  depot 
purposes,  and  to  appropriate  the  same  to  the  use  of  the  public 
as  a  street. . 

The  statute  authorizing  cities  to  condemn  and  take  lands 
for  public  use  &s  a  street,  is  general  in  its  terms.  There  is 
no  express  provision  authorizing  the  taking  of  property  al- 
ready dedicated  to  a  public  use,  nor  is  there  anything  in  the 
statute  from  which  such  a  power  is  necessarily  implied. 

The  land  held  by  a  railroad  corporation  for  a  right  of  way 
and  for  the  purposes  of  depots,  when  in  actual  use  as  such, 
is  dedicated  to  the  public  use. 

In  re  City  of  Buffalo,  etc.,  68  N.  Y.  167,  is  in  point 
here.  In  that  case  the  city  of  Buffalo  undertook  to  con- 
demn and  take  certain  land  belonging  to  railroad  corpo- 
rations for  the  purpose  of  extending  the  Main  and  Ham- 
burgh street  canal  in  said  city.  Foloer,  J.,  who  deliv- 
ered the  opinion  of  the  court,  said :  ^'  The  city  of  Buf- 
falo must  produce  statutory  authority,  which  in  express 
terms  gives  it  power  to  acquire  these  lands ;  or  statutory  au- 
thority from  which  the  implication  that  it  may,  is  necessary. 
The  city  produces  the  charter  given  to  it  by  the  Legislature, 
by  which,  there  is  granted  to  it, '  power  to  take  lands  for 
*  *  canals,  basins,  slips  and  other  public  waters,  and  for 
any  other  corporate  purpose  or  object,'  and  to  '  enlarge  and 
alter'  the  same;  and  by  which  ^unwholesome  waters  and 
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matter  may  be  abated  by  draining^  or  in  any  other  way  it 
shall  deem  expedient.'  The  charter  does  not  give  power  in 
express  terms  to  take  these  lands^  or  any  other  held  for  pub- 
lic use.  *  *  *  To  defeat  the  attainment  of  an  important 
public  purpose  to  which  lands  have  already  been  subjected, 
the  legislative  intent  must  unequivocally  appear.^'  See, 
also,  In  re  Boston  and  Albany,  etc.,  B.  B.  Co.,  53  N.  Y. 
574. 

In  the  case  of  Prospect  Park,  etc.,  B.  B.  Co.  v.  William' 
son,  91  N.  T.  552,  the  town  of  Gravesend  undertook  to  open 
a  public  highway  across  the  lands  of  the  railroad  company 
acquired  for  depot  purposes,  consisting  of  several  acres  lying 
at  the  terminus  of  the  road  on  the  seashore  at  Coney  Island. 
After  referring  to  the  statute  of  the  State  prohibiting  the 
laying  out  of  public  highways  through  improved  land,  the 
court  said :  '*  But  we  do  not  rest  our  decision  upon  that  point, 
but  upon  the  fact  that  these  lands  having  already  been  law- 
fully appropriated,  under  the  right  of  eminent  domain,  to  a 
public  purpose,  express  and  direct  legislative  authority  is 
necessary  to  justify  their  appropriation  by  proceedings  in 
invitum  to  a  different  public  purpose,  and  that  general  laws 
authorizing  the  laying  out  of  highways  are  not  sufficient." 

So,  in  the  case  of  Baltimore,  etc.,  B.  B.  Go.  v.  North,  103 
Ind.  486,  it  was  said  by  this  court  that  ^'  The  law  seems  to 
be  well  settled  that  lands  once  taken  for  public  use  can  not, 
under  general  laws,  without  an  express  act  of  the  Legislature 
for  that  purpose,  be  appropriated  by  proceedings  in  invitum 
to  a  different  public  use.  The  Legislature,  as  the  supreme 
and  sovereign  power  of  the  State,  may  doubtless  interfere 
with  property  held  by  a  corporation  for  one  purpose  and  ap- 
ply it  to  another ;  but  the  legislative  intention  so  to  do  must 
be  stated  in  clear  and  express  terms,  or  must  appear  from 
necessary  implication." 

Walking  in  the  light  of  these  authorities,  we  have  no 
hesitancy  in  holding  that  the  city  of  Valparaiso  had  no 
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power,  under  existing  statutes,  to  condemn  the  land  in  dis- 
pute for  the  purposes  of  a  public  street. 

The  question  as  to  whether  this  land  was  necessary  to  the 
appellee  for  properly  operating  its  road  was  submitted  to  the 
jury  as  a  question  of  fact,  and  was  answered  in  the  aflSrm- 
ative.  It  is  not  claimed  that  such  answer  was  not  fully  sop- 
ported  by  the  evidence  in  the  cause.  As  to  whether  this 
was  a  proper  inquiry  we  need  not  decide  in  this  case. 

Some  of  the  instructions  given  by  the  court  are  criticised 
by  the  appellant,  but  we  have  carefully  read  and  considered 
the  instructions  of  which  complaint  is  made,  and  think  they 
fairly  and  clearly  state  the  law  as  applicable  to  the  evidence 
in  the  cause.  The  court  did  not  err  in  its  instructions  to 
the  jury. 

It  is  also  argued  by  counsel  that  the  court  erred  in  per- 
mitting certain  witnesses  to  give  their  opinion  upon  ques- 
tions of  fact  involved  on  the  trial  of  the  cause,  but 
counsel  in  his  brief  makes  no  reference  to  the  parts  of  the 
record  in  which  this  supposed  error  is  to  be  found. 

The  marginal  notes  required  by  rule  thirty-one  of  this 
court  have  not  been  made,  but,  disregarding  these  omissions, 
we  have  searched  diligently  for  the  supposed  errors  of  which 
the  appellant  complains,  and  have  been  unable  to  find  them. 

Some  of  the  witnesses  named  in  the  brief  claimed  to  be 
experts  in  relation  to  the  matters  about  which  they  testified, 
while  others  did  state  the  facts  upon  which  their  opinions 
were  based. 

We  have  been  unable  to  find  any  error  in  the  record  for 
which  the  judgment  should  be  reversed. 

Judgment  affirmed. 

FUed  AprU  29, 1890. 
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No.  14,127. 
AnDEBSON  ST  AL.  V.   CliAHAN,   TrEASUKEK. 

Fbeb  Gbayel  Boad. — Order  for  Cowtrvction. — CowUy  CommxsgUmers. — Ap- 
peal— An  appeal  does  not  lie  from  the  order  of  the  board  of  commis- 
sionera  for  the  construction  of  a  free  gravel  road. 

Saxx. — Appeal  by  BarL — Effect  as  to  (Hhen, — An  appeal  hj  part  of  the  per- 
sons assessed  for  the  construction  of  a  free  gravel  road  does  not  affect 
the  jurisdiction  of  the  board  or  the  validity  of  the  proceedings  as  to 
those  not  appealing. 

Saks. — Oounty  Oornmdtncmers.-'Speeial  Seeeion — Validity  ef  Order, — Injunc- 
tion,— Where  the  board  of  commissioners  meet  voluntarily  in  special 
session  and  order  the  construction  of  a  free  gravel  road,  and  appoint  view- 
ers to  assess  and  apportion  the  assessments,  the  order  so  made  is  prima 
faeit  valid  and  not  subject  to  a  collateral  attack,  as  by  injunction  to 
restrain  the  collection  of  the  assessments.    Berkshire,  J.,  dissents. 

From  the  Monroe  Circuit  Court. 

M.  F.  Dunn,  G.  O.  Dunn,  E.  Gorr  and  M,  Jf.  Dunlap,  for 
appellants. 

J.  H.  Louden  and  W.  P.  Rogers,  for  appellee. 

OijDQ,  J. — There  are  some  thirty  appellants  in  this  case, 
and  they  brought  this  action  against  the  appellee,  as  treas- 
urer of  Monroe  county,  to  restrain  the  collection  of  an  assess- 
ment for  the  construction  of  a  free  gravel  road. 

The  complaint  is  in  three  paragraphs.  The  appellee  de- 
murred to  each  paragraph  of  the  complaint^  for  the  reason 
that  neither  paragraph  of  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  court  sustained 
appellee's  demurrer,  and  appellants  excepted  and  refused  to 
amend^  and  the  court  rendered  judgment  on  the  demur- 
rer for  the  appellee. 

The  first  paragraph  of  the  complaint  alleges  that  the  ap- 
pellee is  the  duly  elected  and  acting  treasurer  of  Monroe 
county ;  that  a  petition  was  filed  for  the  construction  of  a 
turnpike,  known  as  the  "Wylie  Pike,"  describing  the  route 
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of  the  proposed  pike ;  that  viewers,  and  an  engineer,  were 
appointed ;  that  the  viewers  made  their  report  at  the  June 
term^  1884,  of  the  board  of  commissioners,  and  on  the  23d 
day  of  June,  1884,  the  board  ordered  that  said  pike  be  con- 
structed, and  that  within  thirty  days  from  that  date  William 
O.  Blakely,  John  Stipp,  and  others,  filed  their  bond  and 
took  an  appeal  from  said  order  ordering  the  construction  of 
the  road,  to  the  Monroe  Circuit  Court ;  that  upon  the  same 
day  said  board  appointed  three  competent  freeholders,  as 
viewers,  to  assess  the  benefits  to  the  land  lying  within  two 
miles  of  said  proposed  improvement,  and  which  had  been  re- 
ported as  benefited  by  such  proposed  work ;  that  while  said 
appeal  was  pending  the  board  received  bids  for  the  construc- 
tion of  said  pike,  and  let  the  contract  to  build  the  same,  and 
issued  the  bonds  of  the  county  for  that  purpose ;  that  on  the 
second  (2d)  day  of  February,  1886,  the  viewers  appointed  to 
assess  the  benefits  to  each  tract  of  land  made  their  report  to 
said  board,  assessing  the  lands  of  the  appellants  ;  that  said 
report  of  assessment  was  confirmed  by  the  board  of  commis- 
sioners, all  which  acts  and  orders,  by  said  board,  were  done 
and  made  while  said  appeal  aforesaid  was  pending  in  the  cir- 
cuit court,  and  said  report  was  ordered  placed  on  the  record 
of  roads  by  the  auditor  of  Monroe  county,  and  the  board  or- 
dered the  auditor  to  make  out  a  duplicate  with  said  assess- 
ments and  deliver  it  to  the  appellee  as  treasurer  of  said 
county ;  that  said  duplicate  was  made  out  and  delivered  to 
appellee,  and  is  now  in  his  hands,  and  that  he  is  threatening 
to  collect  said  pretended  assessments ;  that  the  lands  of  each 
and  all  of  these  plaintifis  were  assessed  for  the  construction 
of  said  pike,  and  each  and  all  of  these  appellants  areafiected 
by  said  illegal  proceedings.  Prayer  that  appellee  be  en- 
joined from  collecting  such  assessments. 

It  is  insisted  by  counsel  for  appellants  that  the  appeal 
taken  from  the  order  of  the  board  for  the  construction  of  the 
pike  vacated  all  proceedings  had  by  the  board  up  to  that 
time,  and  suspended  all  further  proceedings ;  and  that  all 
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proceedings  subsequent  to  the  appeal  are  absolutely  void; 
that  the  whole  case  was  transferred  to  the  circuit  court  by 
the  appeal  for  trial  de  novo,  and  took  from  the  board  all  ju- 
risdiction of  the  cause.^  The  theory  of  counsel  would  possi- 
sibly  be  correct  if  an  appeal  would  lie  from  the  order  estab- 
lishing and  ordering  the  construction  of  the  road^  and  if  the 
appeal  had  been  taken  by  all  the  persons  whose  lands  are  as- 
sessed ;  but  we  can  not  agree  with  the  theory  of  counsel,  as 
to  the  effect  of  the  appeal  alleged  to  have  been  taken  in  this 


It  has  been  held  by  this  court  that  no  appeal  lies  from  the 
order  of  the  board  for  the  construction  of  the  road.  Tom- 
linsan  v.  Peters^  120  Ind.  237.  There  being  no  right  of  ap- 
peal from  such  order,  the  jurisdiction  of  the  board  of  com- 
missioners could  not  be  taken  away  by  an  appeal.  By  the 
allegations  of  the  complaint  it  only  appears  that  two  persons 
appealed  from  the  order  of  the  board.  It  has  been  held  by 
this  court  that  an  appeal  taken  by  two  persons,  as  in  this 
case,  would  not  affect  the  jurisdiction  of  the  board  or  the 
validity  of  the  proceedings  as  to  those  not  appealing.  Stipp 
V.  Claman,  post^  p.  682. 

The  second  paragraph  alleges  the  same  facts  as  to  the  fil- 
ing of  the  petition,  appointment  of  viewers,  filing  of  as- 
sessments and  placing  the  same  on  the  duplicate,  and  that 
the  appellee  was  attempting  and  threatening  to  collect  the 
assessments.  It  is  further  alleged  that  the  county  of  Mon- 
roe contains  a  population  of  more  than  ten  and  less  than 
thirty  thousand,  and  that  the  board  of  commissioners 
are  prohibited  by  law  from  remaining  in  regular  session 
to  exceed  nine  days  in  said  county,  and  that  the  June 
session  of  said  board  expired  on  the  11th  day  of  June,  1884; 
that  said  board  met  afterwards,  on  the  23d  day  of  June, 
1 884,  in  regular  session  ;  that  said  board  did  not  give  any 
public  notice  of  said  meeting  on  said  23d  day  of  June,  and 
on  said  day  said  board  ordered,  adjudged  and  decreed  that 
said  improvement  be  made  as  prayed  for,  and  that  the  lands 
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set  oat  in  the  report  of  the  viewers  as  benefited  by  said  im» 
provement  be  assessed  for  the  expense  of  the  same ;  that  on 
said  day  the  board  appointed  three  other  competent  fi*ee- 
holders  to  assess  and  appoi*tion  the  benefits  to  the  land  re- 
ported as  benefited  by  said  improvement;  that  said  three 
last-named  persons  appointed  by  the  board  to  assess  and 
apportion  benefits^  afterwards  reported  the  assessments  of 
benefits  which  was  confirmed  by  said  board  of  commission- 
erSy  and  said  board  ordered  said  assessments  placed  on  the 
tax  duplicate  for  collection,  and  the  same  were  placed  on  the 
tax  daplicate  and  the  duplicate  placed  in  the  hands  of  the 
appellee  for  the  collection  of  said  assessments,  and  that  all 
of  the  plaintiffs  are  owners  of  land  lying  within  two  miles 
of  said  proposed  tumpikey  which  lands  so  owned  by 
them  were  assessed  as  aforesaid  for  the  construction  of  said 
road ;  that  said  order  adjudging  and  decreeing  that  said  im- 
provement be  made,  and  said  turnpike  be  constructed,  and 
all  proceedings  subsequent  thereto,  are  void  by  reason 
of  the  fact  that  at  the  time  said  order  was  made,  on  said  23d 
day  of  June,  1884,  said  board  of  commissioners  were  not  in 
legal  regular  session,  because  said  regular  session  had  ex- 
pired before  that  time,  and  that  they  were  not  in  regular 
special  session,  because  said  session  was  not  called  by  the 
auditor,  or  clerk  of  the  circuit  court,  or  recorder  of  said 
county,  or  by  either  of  them,  nor  was  any  special  session 
called  on  any  previous  day  from  which  said  board  adjourned 
to  said  day,  nor  was  any  notice  given  of  said  session. 

The  validity  of  this  paragraph  of  the  complaint  depends 
upon  the  fact  as  to  whether  or  not  the  board  of  commission- 
ers had  the  power  to  make  the  order  which  they  did  on  the 
23d  day  of  June,  1884,  when  they  ordered  the  construction 
of  the  road  and  appointed  viewers  to  assess  and  apportion 
the  assessments. 

The  fair  inference  and  conclusions  to  be  drawn  from  the 
facts  pleaded  are,  that  the  board  of  commissioners  met  in 
special  session  upon  that  day,  without  being  notified  to  meet 
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in  special  session,  or  a  special  session  having  been  previously 
called  for  that  day  by  any  officer  authorized  to  call  a  special 
session  of  said  board,  but  that  they  met  voluntarily,  in 
special  session,  and  made  the  orders  which  it  is  alleged  they 
made  upon  that  day,  and  had  the  same  entered  of  record. 

The  averments  in  the  complaint  do  not  controvert  the  fact 
that  all  proper  notices  were  given  as  required  by  the  statute 
to  give  the  board  of  commissioners  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  or  that  any  fact  or  element 
was  lacking  to  make  the  proceedings  legal  if  the  orders  and 
adjudications  of  the  board  had  been  made  at  a  time  when 
the  board  was  in  legal  session,  with  power  to  make  the  order. 
Nor  is  it  shown  by  the  averments  of  the  complaint  that  the 
board  did  anything  beyond  what  they  had  authority  to  do 
under  the  statute  governing  the  construction  of  free  turn- 
pikes. 

The  question  presented  has  been  in  effect  decided  by  this 
court.  In  the  case  of  White  v.  Fleming,  114  Ind.  560,  on 
p.  674,  the  court  say :  ^^  In  the  second  paragraph  of  his 
complaint,  as  we  have  seen,  plaintiff  alleged  that  the  mem- 
bers of  the  county  board  came  together  at  the  auditor's  of- 
fice on  the  day  named,  of  their  own  motion,  to  settle  with 
the  outgoing  township  trustees,  without  any  notice,  oral  or 
written,  from  any  officer  authorized  by  law  to  give  notice  of 
the  special  session.  Special  sessions  of  the  county  boards 
may  be  called  by  certain  county  officers,  in  a  specified  order, 
^  Whenever  the  public  interests  require  it.'  Section  5737, 
R.  S.  1881.  The  notice  of  special  sessions,  provided  for  in 
the  statute,  is  a  notice  not  to  the  public,  but  to  the  individ- 
ual members  of  the  board.'' 

In  the  case  from  which  we  quote,  it  was  alleged  that 
the  board  voluntarily  came  together  in  special  session  on 
the  14th  day  of  April  to  settle  with  the  outgoing  trus- 
tees, and  remained  in  session  until  the  17th  day  of  April, 
an$l  the  court  further  say :  '^  We  are  of  opinion  that  the 
second  paragraph  of  complaint  fails  to  show  that  the  board 
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V>f  commissioners  of  Bipley  coanty  were  not  in  legal  session 
on  the  14th  day  of  April,  1884."  See  Wilson  v.  Board,  etc, ^ 
68  Ind.  507 ;  Juasen  v.  Board,  etc.,  95  In d.  567 ;  StajUy  ex 
reL,  V.  Board,  etc.,  104  Ind.  123 ;  Stoddard  v.  Johnson,  75 
Ind.  20  ',  Stipp  v.  Claman,  supra. 

It  is  evident  that  the  board  of  commissioners  having  been 
in  session  on  the  23d  day  of  June,  1884,  and  made  an  order 
relating  to  the  construction  of  said  turnpike,  the  board 
having  jurisdiction  of  the  parties  and  the  subject-matter  of 
the  action,  their  orders  -^ere  prima  facie  valid,  and  not  sub- 
ject to  a  collateral  attack  as  in  this  case.  If  the  validity  of 
this  order  had  been  contested  in  an  appeal  taken  from  the 
final  order  and  judgment  of  the  board,  a  different  question 
would  be  presented  for  our  consideration.  The  board  of 
commissioners  passed  upon  their  right  to  sit  and  transact 
business,  and  made  an  order  in  the  case,  and  such  order  so 
made  can  not  be  attacked  in  a  collateral  proceeding. 

The  third  paragraph  presents  no  additional  question.  The 
demurrer  was  properly  sustained  to  each  paragraph  of  com- 
plaint. 

Judgment  affirmed,  with  costs. 

Berkshire,  J.,  dissents. 

FUed  April  29, 1890. 
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Catlin  v.  The  Wilcox  Silvee-Platb  Company. 

FoBBiQN  l^EOETrmsL'^Bighis  (4  oi  A^xnsi  Non-BeMeni  AUaehing  Orediion 
tn  Courts  of  thia  State, — The  plaintiff,  a  citizen  of  Connecticut,  attached 
in  this  State  a  debt  due  from  a  resident  of  this  State  to  a  partnership 
located  in  the  State  of  Illinois.  Previous  to  the  attachment  the  partner- 
ship, being  insolvent,  had  made  a  general  assignment  to  a  receiver,  in 
obedience  to  an  order  of  the  Superior  Court  of  Cook  county. 

Heldf  that  the  receiver  did  not  acquire  a  title  to  the  debt  that  was  good 
against  the  attachment  by  the  non-resident  creditors. 

Same. — Fweign  Oowt. — Funds  Within  Jurisdiction  of, — A  receiver  may  in- 
voke the  aid  of  a  foreign  court  in  obtaining  possession  of  property  or 
funds  within  its  jurisdiction  to  which  he  is  entitled,  but  aid  will  be 
extended  only  as  against  those  who  were  parties  to,  or  in  some  way  in 
privity  with,  the  proceedings  in  the  course  of  which  his  appointment 
was  made,  or  who  are  in  possession  of  the  property  or  fund  to  which 
the  receiver  has  a  right,  and  not  against  creditors  of  a  non-resident 
debtor,  who  are  seeking  to  subject  the  property,  or  fund,  to  the  payment 
of  their  debts,  by  proceedings  duly  instituted  for  that  purpose. 

Same. — Legal  Authority  (f, — Friorxiy  oj  Creditors, — The  available  legal  au- 
thority of  a  receiver  is  co-extensive  only  with  the  jurisdiction  of  the 
court  by  which  he  was  appointed,  when  the  right  of  precedence  or  pri- 
ority of  creditors  is  asserted  in  respect  to  property  or  funds  of  a  non- 
resident debtor  which  the  receiver  has  not  yet  reduced  to  possession. 

Same. — Involuntary  Assignments, — Foreign  I^roperty,  —  Assignments  made 
under  legal  compulsion,  as  assignments  to  a  receiver,  are  inoperative 
upon  property  not  situate  within  the  territory  over  which  the  laws  that 
make  or  compel  the  debtor  to  make  them,  have  dominion. 

From  the  La  Porte  Circuit  Court. 

L.  A,  Cohj  for  appellant. 

F.  E.  Oabom,  W.  B.  Biddle  and  /.  H.  Bradley ^  for  appel- 
lee. 

MrrcHELii,  C.  J. — The  question  for  decision  arises  upon 
the  following  facts : 

Clapp  &  Davies,  partners,  doing  business  in  the  city  of 
Chicago,  were  indebted  to  certain  judgment  creditors  resid- 
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ing  in  that  city.  They  were  also  indebted  to  the  Wilcox 
Silver-Plate  Company^  and  others  who  were  residents  of  the 
State  of  Connecticut.  At  the  same  time  Bagley  &  Ober- 
rcichy  partners,  residing  and  doing  business  at  La  Porte,  In- 
diana, were  indebted  in  a  considerable  sum  to  Clapp  &  Davies. 
One  of  the  judgment  creditors  instituted  proceedings  in 
chancery  against  the  latter  firm  by  filing  a  creditor's  bill  in 
the  Superior  Court  of  Cook  county.  In  aid  of  its  juris- 
diction in  the  proceeding  thus  instituted  the  court  appointed 
the  appellant  Catlin  receiver,  and  by  an  order  made  on  the 
14th  day  of  April,  1887,  required  Clapp  &  Davies  to  exe- 
cute a  general  deed  of  assignment,  transferring  all  their  part- 
nership property  and  effects  to  the  receiver.  Subsequently, 
in  the  month  of  June,  the  Wilcox  Silver-Plate  Company  in- 
stituted a  suit  in  attachment,  in  the  La  Porte  Circuit  Court, 
against  Clapp  &  Davies,  and  summoned  Bagley  &  Oberreich 
to  answer  as  garnishees.  The  other  Connecticut  creditors 
became  parties  to  this  last  proceeding,  under  section  943,  B. 
S.  1881.  Thereupon  Catlin,  as  receiver  of  the  Superior 
Court  of  Cook  county,  intervened  by  leave  of  the  La  Porte 
Circuit  Court,  and  asserted  the  right,  in  virtue  of  his  ap- 
pointment as  receiver  and  the  assignment  made  to  him,  to 
take  and  hold  the  debt  due  Clapp  &  Davies  from  Bagley  & 
Oberreich. 

The  controversy,  as  will  appear,  involves  the  right  to  the 
fund  in  the  hands  of  the  garnishee  defendants,  and  the  ques- 
tion presented  is,  are  the  rights  of  the  non-resident  attach- 
ing creditors  paramount  in  the  courts  of  this  State  to  those 
of  the  receiver  of  the  superior  court  of  Cook  county,  whose 
appointment  antedates  the  issuing  of  the  writ  of  attach- 
ment? The  solution  of  the  question  depends  upon  the  ex- 
tent of  power  which  a  court  of  general  jurisdiction,  sitting 
in  one  State,  can  exert  over  property  whose  actual  situs  is 
within  the  jurisdiction  of  the  courts  of  a  foreign  State. 

A  receiver  is  nothing  more  than  an  officer  or  creature  of 
the  court  that  appoints  him.     His  acts  are  those  of  the  court, 
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whose  jurisdiction  may  be  aided,  bat  in  nowise  enlarged  or 
extended  by  his  appointment.  His  power  is  only  coexten- 
sive with  that  of  the  court  which  gives  him  his  official 
character. 

While  it  has  been  held  that  a  court  may  appoint  a  re- 
ceiver, and  authorize  him  to  take  possession  of  property  in 
a  foreign  jurisdiction,  the  doctrine  is  universal  that  the  ap- 
pointment confers  no  legal  authority  which  the  receiver  can 
exert  over  the  property  without  the  aid  of  the  courts  in 
whose  jurisdiction  it  is  found.  The  appointment,  of  its  own 
force,  gives  him  the  right  to  take  possession  of  the  prop- 
erty, but  it  confers  upon  him  no  power  to  compel  the  recog- 
nition of  that  right  outride  the  jurisdiction  of  the  court 
making  the  appointment.  High  Receivers,  sections  47, 241. 
While  there  are  authorities  of  great  weight  which  seem  to 
hold  that  a  receiver  appointed  in  one  jurisdiction  will  not 
be  permitted  to  maintain  a  suit  in  a  foreign  State,  the  gen- 
erally prevailing  doctrine  upon  which  all  the  decisions  seem 
to  be  harmonious  is,  that  upon  the  principles  of  comity  the 
courts  of  the  jurisdiction  in  which  the  property  or  fund  is 
situate,  will  recognize  the  rights  of  the  receiver  so  far  as  to 
aid  him  in  reducing  it  to  possession,  unless  to  do  so  would 
in  some  way  violate  the  local  policy  or  interfere  with  the 
rights  of  resident  creditors.  Metzner  v.  Bav,ery  98  Ind.  425, 
and  cases  cited;  Beach  Receivers,  sections  16^  19,  682; 
Bank  V.  MeLeodj  38  Ohio  St.  174.  But  the  recognition  of 
well-established  principles  of  comity  and  courtesy  between 
courts  of  different  jurisdictions  is  one  thing,  while  the  rights 
of  resident  or  other  attaching  creditors  who  are  seeking  to 
avail  themselves  of  legal  proceedings  authorized  by  statutes 
of  the  State  for  the  appropriation  of  a  fund  belonging  to  a 
non-resident  debtor,  must  be  determined  upon  altogether 
different  principles.  As  has  in  effect  been  said,  courts  are 
prepared  to  extend  comity  where  there  is  no  reason  to  the 
contrary,  especially  if  there  is  no  interest  of  their  own  citi- 
zens, or  of  the  citizens  of  another  State  who  are  asking  the 
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protection  of  their  laws,  injariously  affected  bj  sach  recog- 
nition. Paine  v.  Leder,  44  Conn.  196 ;  Milne  v.  MorUmy 
6  Binn.  353. 

The  rule  may  be  considered  as  established  that  a  receiver 
may  invoke  the  aid  of  a  foreign  court  in  obtaining  posses- 
sion of  property  or  funds  within  its  jurisdiction  to  which  he 
is  entitled,  but  aid  will  only  be  extended  as  against  those 
who  were  parties  to,  or  in  some  way  in  privity  with,  the  pro- 
ceedings in  the  course  of  which  his  appointment  was  made, 
or  who  are  in  possession  of  the  property  or  fund  to  which 
the  receiver  has  a  right,  and  not  against  creditors  of  a  non- 
resident debtor,  who  are  seeking  to  subject  the  property  or 
fund  to  the  payment  of  their  debts,  by  proceedings  duly  in- 
stituted for  that  purpose. 

Accordingly,  in  Hurd  v.  Oity  of  Elizabeth,  41  N.  J.  L.  1, 
the  court  said :  ^*  That  the  officer  of  a  foreign  court  should 
not  be  permitted,  as  against  the  claims  of  creditors  resident 
here,  to  remove  from  this  State  the  assets  of  the  debtor,  is  a 
proposition  that  appears  to  be  asserted  by  all  the  decisions.'' 
The  principle  upon  which  the  decisions  rest  is,  that  it  is  the 
policy  of  every  government  to  retain  within  its  control  the 
propei*ty  of  a  foreign  debtor  until  all  domestic  claims  have 
been  satisfied,  and  hence  the  right  of  the  receiver  of  a  foreign 
court  to  sue,  which  is  allowed  only  upon  considerations  of 
comity,  will  be  denied  when  it  comes  in  conflict  with  the 
interests  of  domestic  creditors. 

"  We  decline,"  said  the  court  in  Bunk  v.  St.  John,  29  Barb. 
585,  "  to  extend  our  wonted  courtesy  so  far  as  to  work  det- 
riment to  citizens  of  our  own  State  who  had  been  induced  to 
give  credit  to  the  foreign  insolvent."  Bagby  v.  Atlantic, 
etc.,  B.  B.  Go,y  86  Pa.  St.  291 ;  Inmranoe  Co,  v.  Wright,  55 
Vt.  526 ;  Thurston  v.  Bosenfield,  42  Mo.  474  (97  Am.  Dec. 
351) ;  WiUitta  v.  Waite,  25  N.  Y.  577 ;  22  Am.  Law  Reg. 
289. 

It  follows,  hence,  that  the  available  legal  authority  of  a 
receiver  is  coextensive  only  with  the  jurisdiction   of  the 
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court  by  which  he  was  appointed  when  the  right  of  prece- 
dence or  priority  of  creditors  is  asserted  in  respect  to  prop- 
erty or  fands  of  a  non-resident  debtor  which  the  receiver  has 
not  yet  reduced  to  possession.  Hunt  v.  Columbian  Ins.  Co., 
66  Maine,  290 ;  Warren  v.  Union  NaPl  Bank,  7  Phila.  156 ; 
Booth  V.  Clark,  17  How.  322 ;  State  v.  Jacksonville,  etc.,  R. 
R.  Co.,  15  Fla.  201 ;  Farmers,  etc.,  Ins.  Co.,  ex  rel.,  v.  Needles, 
62  Mo.  17 ;    Taylor  v.  Columbian  Ins.  Co.,  14  Allen,  353. 

It  is  said,  however,  that  as  Clapp  &  Davies  were  residents 
of  the  State  of  Illinois  at  the  time  the  receiver  was  appointed, 
the  debt  due  them  from  Bagley  &  Oberreich  was  within  the 
jurisdiction  of  the  superior  court  of  Cook  county,  upon  the 
principle  that  the  domicile  draws  to  it  the  personal  property 
and  choses  in  action  of  the  owner,  wherever  they  may  be 
situate.  Hence,  the  contention  is  that  as  the  appointment 
of  the  appellant  as  receiver  was  followed  by  a  general  deed 
of  assignment,  valid  in  the  State  of  Illinois,  it  must  be  re- 
garded as  valid  here,  and  as  divesting  Clapp  &  Davies  of  all 
title  or  interest  in  the  debt  in  controversy  after  the  date  of 
the  assignment. 

It  is  of  course  well  settled  that  personal  property  is  trans- 
ferrible  according  to  the  law  of  the  owner's  domicile,  and 
that  a  voluntary  assignment  or  transfer,  made  without  com- 
pulsion or  legal  coercion,  is  to  be  governed  everywhere  by 
that  law,  unless  the  contract  by  which  the  transfer  was  made 
is  limited  or  restrained  by  some  policy  or  positive  enactment 
of  the  State  in  which  the  property  is  situate  or  unless  it  af- 
fects citizens  of  the  latter  State  injuriously.  Ames  Iron 
Works  V.  Warren,  76  Ind.  512;  Martin  v.  Potter,  11  Gray, 
37  (71  Am.  Dec.  689) ;  Weider  v.  Maddox,  66  Tex.  372  (59 
Am.  Rep.  617)  Warner  v.  Jaffray,  96  N.  Y.  248;  Oreen  v. 
Van  Buskirk,  7  Wall.  139 ;  Askew  v.  La  Cygne  Bank,  83 
Mo.  366  (53  Am.  Rep.  690) ;  Law  v.  Mills,  18  Pa.  St.  185; 
Burrill  Assignments,  301;  Story  Conflict  of  Laws,  383,  390. 

"  The  voluntary  transfer  of  a  chattel  by  the  debtor,  if  it  be 
Vol.  128.— 31 
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not  forbidden  in  other  respects  by  the  law  at  the  place  of  the 
aitttSy  is  to  be  as  much  regarded  there,  or  elsewhere,  as  it  would 
be  at  the  place  of  the  domicile."  Lovrry  v.  HaU,  2  Watts 
&  S.  129.  Smith's  Appeal^  104  Pa.  St.  381 ;  Chaffee  v.  Ftmrih 
Natn  Bank,  71  Maine,  514  (36  Am.  Rep.  345) ;  15  Am.  Law 
Rev.  251). 

Such  an  assignment  will  not  be  upheld,  however,  if  it  con- 
travenes the  policy  of  the  law  of  the  place  where  the  prop- 
erty is  situate.  Guillander  v.  Howelly  35  N.  Y.  657 ;  Fau/i- 
ner  v.  HymaUy  142  Mass.  53 ;  Moore  v.  Church,  70  Iowa, 
208  ;  In  re  Watte,  99  N.  Y.  433. 

The  principles  above  stated  are  applicable  only  to  trans- 
fers or  assignments  of  property  which  rest  essentially  on 
contract,  and  are  voluntary  in  the  sense  that  they  are  the 
product  of  a  will  acting  without  legal  compulsion.  Prop- 
erty in  a  foreign  State  that  has  passed  from  an  assignor  to 
an  assignee  by  a  voluntary  deed,  and  not  by  proceedings  in 
invitum  by  process  of  law,  is  distinguished  from  like  prop- 
erty in  the  hands  of  a  receiver  by  operation  of  law,  or  by 
an  assignment  made  under  legal  compulsion.  Assignments 
of  the  latter  class  are  held  inoperative  upon  property  not 
situate  within  the  territory  over  which  the  laws  that  make 
or  compel  the  debtor  to  make  them  have  dominion.  Rhawn 
V.  Pearce,  110  111.  350;  Smith's  Appeal,  supra;  WeiderY. 
Maddox,  supra. 

Involuntary  assignments  which  are  made  under  foreign 
insolvent  laws,  have  no  operation  outside  of  the  State  under 
whose  laws  they  were  made,  while  a  voluntary  assignment 
is  a  personal  common  law  right,  possessed  by  every  owner 
of  property,  and  may  operate  in  one  State  as  well  as  another. 
Walters  v.  Whitiock,  9  Fla.  86  (76  Am.  Dec.  607). 

Some  conflict  or  contrariety  of  opinion  may  be  found  in 
the  decisions  in  respect  to  what  may  or  may  not  constitute 
a  voluntary  assignment  under  the  statutes  of  different  States, 
but  it  is  unnecessary  to  enter  upon  a  discussion  of  the  cases 
relating  to  voluntary  assignments,  as  all  the  authorities 
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agree  that  where  an  assignment  is  made  under  compulsion 
of  lawy  or  where  property  is  taken  a6  invitum,  the  transfer 
will  not  be  regarded  as  voluntary,  nor  will  it  be  effectual 
beyond  the  jurisdiction  in  which  it  was  made,  when  it  con- 
flicts with  the  interests  of  citizens  in  a  foreign  jurisdiction. 
As  we  have  seen,  a  court  can  not  extend  its  jurisdiction  by 
the  appointment  of  a  receiver,  so  it  is  equally  powerless  to 
do  so  by  coercing  an  assignment  of  the  property  in  contro- 
versy. An  assignment  is  regarded  merely  as  a  matter. of 
convenience  in  aid  of  the  jurisdiction  of  the  court,  the 
established  doctrine  being  that  as  against  non-resident  cred- 
itors the  assignment  confers  no  additional  or  higher  right  to 
the  property  than  the  receiver  had  by  virtue  of  his  appoint- 
ment. Iddings  v.  Brueriy  4  Sandf  Ch.  239 ;  High  Receivers, 
section  443. 

While  it  is  true,  as  has  been  remarked  before,  the  domi- 
cile of  the  owner,  in  legal  contemplation,  draws  to  it  his 
personal  estate,  wherever  it  may  be,  yet  as  this  is  so  only 
by  fiction  of  law,  the  rule  is  not  of  universal  application. 
When,  by  the  laws  and  policy  of  the  State  where  the  prop- 
erty is  actually  located,  it  is  subject  to  the  process  of  attach- 
ment or  garnishment  at  the  suit  of  a  domestic  or  other  cred- 
itor, the  fiction  yields,  and  the  actual  situa  of  the  property 
determines  whether  or  not  it  should  be  subjected  to  the  pro- 
cess of  the  court.  Warner  v.  Jaffray,  supra;  Green  v.  Van 
Buskirk,  supra.  In  cases  of  attachment  and  garnishment, 
like  those  for  founding  administration,  the  situs  of  a  debt  is 
the  residence  of  the  debtor.  Wyman  v.  Halstead,  109  U.  8. 
664 ;  Owen  v.  Miller,  10  Ohio  St.  136. 

It  is  said,  however,  that  the  principles  of  comity  which 
control  in  aid  of  the  receiver  of  a  foreign  court,  who  is 
seeking  to  obtain  possession  of  a  fund,  should  only  be  sus- 
pended in  their  operation  in  favor  of  domestic  creditors,  and 
that  inasmuch  as  the  attaching  creditors  in  the  present  case 
are  all  non-residents  of  the  State,  the  aid  of  the  court  should 
have  been  extended  to  the  receiver  and  denied  the  creditors. 
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While  this  position  is  not  without  support,  it  is  not  in  oar 
view  maintainable. 

Although  non-residentSy  the  attaching  creditora  are  prop- 
erly in  our  courts,  pursuing  a  remedy  which  the  statute  con- 
fers upon  foreign  as  well  as  domestic  creditors.  Until  the 
Legislature  shall  declare  a  different  policy,  the  rights  of  a 
foreign  creditor  against  the  property  of  a  debtor,  must  be 
regarded  by  the  courts  as  in  all  respects  the  same  as  those 
of  resident  creditors,  so  &r  as  respects  proceedings  in  at- 
tachment and  garnishment.  The  rule  which  commends  it- 
self to  our  judgment  is  thus  declared :  *'  Once  properly  in 
court  and  accepted  as  a  suitor,  neither  the  law,  nor  court  ad- 
ministering the  law,  will  admit  any  distinction  between  the 
citizen  of  its  own  State  and  that  of  another.  Before  the 
law  and  in  its  tribunals  there  can  be  no  preference  of  one 
over  the  other."  Hibemia  Bank  v.  Laoambe,  84  N.  Y.  367. 
Rhavm  v.  Pearee,  9upra;  Warner  v.  Jqffray,  supra;  Paine 
V.  Lester^  supra.  This  rule  governs  the  more  recent  de- 
cisions. 

The  conclusions  above  stated  lead  to  an  affirmance  of  the 
judgment. 

Judgment  affirmed,  with  costs. 

FUed  AprU  29, 1890. 
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No.  14,187. 

Mebbell  i;.  Sprinoeb. 

PBOMiaBOBT  NoiB. — JPoyobU  to  Lender'i  Son.SaU  uf  wUkoul  L&ndet^s  Knowl- 
edge After  Mcdv/nby. — i2ep/mn.~The  plaintiff  made  a  loan  of  her  own 
monej,  taking  a  note  therefor  from  the  borrower  in  the  name  of  hereon, 
this  being  done  to  prevent  her  hasband,  a  drinking  man,  who  was  in 
the  habit  of  appropriating  her  money  to  his  own  use,  from  obtaining 
possession  of  the  money  represented  by  the  note.  The  son,  without  the 
knowledge  or  consent  of  the  plaintiff,  took  the  note  from  her  possession 
and  sold  it  after  maturity  for  a  valuable  consideration  to  a  third  party 
without  notice. 

HddL,  that  the  purchaser  acquired  no  better  title  than  his  vendor,  and  that 
the  plaintiff  is  entitled  to  recover  possession  of  the  note.  Moom  v. 
Moorey  112  Ind.  149,  distinguished. 

From  the  Fayette  Circuit  Court. 

H.  Ccmner  and  H.  L,  Frosty  for  appellant. 
O.  C,  Florea  and  /.  H.  Glaypool,  for  appellee. 

Coffey f  J. — This  was  an  action  of  replevin  to  recover  the 
possession  of  a  promissory  note  alleged  to  be  the  property 
of  the  appellee^  and  wrongfully  detained  from  her  by  the 
appellant. 

The  only  questions  discussed  by  counsel  in  their  respective 
briefs  relate  to  the  alleged  error  of  the  circuit  court  in  over- 
ruling the  appellant's  motion  for  a  new  trial. 

The  evidence  in  the  cause  tends  to  prove  that  the  appel- 
lee^ in  November,  1873,  deposited  with  the  maker  of  the 
note  in  controversy  the  sum  of  twenty-five  dollars^  and  took 
a  note  therefor  in  the  name  of  her  son,  Orin  Springer,  who 
was  then  about  five  years  old.  The  note  was  taken  in  the 
name  of  her  son  for  the  reason  that  the  husband  of  the  ap- 
pellee was  much  addicted  to  becoming  intoxicated,  and  was 
in  the  habit  of  appropriating  the  appellee's  property  to  his 
own  use.  To  prevent  him  from  obtaining  possession  of  the 
money  represented  by  this  note  it  was  taken  in  the  name  of 
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the  son,  but  was  kept  in  the  possession  of  the  appellee.  The 
note  was  renewed  from  time  to  time,  covering  other  small 
deposits,  until  the  16th  day  of  December,  1884,  when  the 
present  note  for  one  hundred  and  sixty  dollars  was  executed. 
All  the  money  represented  by  the  note  was  the  money  of  the 
appellee.  In  August,  1886,  the  son,  without  the  knowledge 
or  consent  of  the  appellee,  took  the  note  from  a  bureau 
drawer,  in  her  possession,  and  sold  it  to  the  appellant. 

The  theory  of  the  appellant  was  that  the  appellee,  by  mak- 
ing the  note  in  controversy  payable  to  her  son,  constituted 
him  her  trustee,  and  that  as  he  assigned  the  note  to  the  ap- 
pellant, who  had  no  notice  of  the  secret  trust  between  the 
appellee  and  her  son,  the  appellant  acquired  a  good  title  to 
the  note.  Acting  upon  that  theory  the  appellant,  at  the 
proper  time,  prayed  the  court  to  give  the  jury  the  following 
instructions,  viz. : 

**  5.  If  the  plaintiff,  Rebecca  Springer,  furnished  all  the 
consideration  for  the  execution  of  the  note  in  question,  but 
had  the  same  made  payable  to  Orin  Springer  for  the  purpose 
and  with  the  understanding  that  he  should  hold  the  legal 
title  to  the  same  in  trust  for  her,  and  that  he  has  never  since 
the  execution  of  said  note  transferred  his  title  to  the  plain- 
tiff, that  the  said  Orin  Springer,  before  the  bringing  of  this 
suit,  for  a  valuable  consideration,  by  his  endorsement  in 
writing,  assigned  said  note  to  the  defendant,  and  that  the  de- 
fendant, at  the  time  said  note  was  transferred  to  him,  had 
no  knowledge  that  anyone  except  said  Orin  Springer  had 
any  interest  in  said  note,  and  that  he  purchased  the  same  in 
good  faith  and  for  a  valuable  consideration,  relying  upon  the 
apparent  title  said  Orin  Springer  had  to  said  note,  then  in 
such  case  you  should  find  for  the  defendant. 

'^  4.  If  said  Rebecca  Springer  furnished  all  the  consid- 
eration for  the  execution  of  the  note  in  question,  but  had  the 
same  made  payable  to  Orin  Springer,  and  he  has  never  since 
the  execution  of  the  same  transferred  his  title  to  said  note 
to  the  plaintiff,  and  the  plaintiff  took  said  note   into  her 
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possession  and  kept  the  same  where  said  Orin  had  free  and 
ready  access  to  the  same^  and  said  Oriu,.  without  the  knowl- 
edge or  consent  of  said  plaintiff,  took  said  note  into  his  pos- 
session, and  the  defendant^  in  good  faith  and  for  a  valuable 
consideration,  and  relying  upon  the  apparent  title  thus  con- 
ferred upon  said  Orin  Springer,  purchased  said  note  of  him 
without  any  knowledge  of  the  claim  of  the  plaintiff  to  said 
note,  and  the  said  Orin  Springer,  in  pursuance  of  said  pur- 
chase, on  the  2d  day  of  August,  1886,  endorsed  said  note  to 
the  defendant,  then  in  such  case  you  should  find  for  the  de- 
fendant." 

The  court  refused  to  give  these  instructions,  but  instructed 
the  jury  as  follows  : 

'^  8.  If  the  jury  believe  that  said  Rebecca  Springer  fur- 
nished all  the  consideration  for  the  note  in  question,  that 
said  note  was  made  payable  to  her  son,  Orin  Springer,  by  the 
direction  of  the  said  plaintiff,  Rebecca  Springer,  that  at  the 
time  of  its  execution  it  was  placed  in  her  hands,  and  that 
she  never  voluntarily  parted  with  the  possession  thereof,  and 
that  Orin  Springer,  the  payee,  got  possession  of  said  note 
surreptitiously,  withont  the  knowledge  or  consent  of  said 
Rebecca  Springer,  and  while  so  holding  the  same  he  endorsed 
and  transferred  the  same  to  the  defendant,  Merrell,  and  the 
plaintiff,  Rebecca  Springer,  before  the  commencement  of  this 
suit  demanded  the  possession  of  said  note  from  the  defend- 
ant, Merrell,  in  such  case  the  plaintiff  will  be  entitled  to  re- 
cover, although  the  defendant  may  have  paid  a  valuable  con- 
sideration therefor,  and  had  no  notice  that  said  Orin  Springer 
was  not  the  owner  of  said  note." 

The  note  in  controversy  is  not  negotiable  by  the  law  mer- 
chant, and  was  sold  and  assigned  to  the  appellant  after  ma- 
turity. In  such  case  the  purchaser  must  inquire  as  to  the 
title  of  his  assignor,  and  as  to  the  defence  against  the  note  in 
the  hands  of  the  assignor.  Kaatner  v.  Pibilinskiy  96  Ind. 
229 ;  Sims  v.  Wiboriy  47  Ind.  226 ;  Robeson  v.  Roberts,  20 
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Ind.  155 ;  Schafer  v.  Bdlly,  50  N.  Y.  61 ;  Bush  v.  LaUirop, 
22  N.  Y.  535. 

It  seems  to  be  settled  in  this  State  that  a  purchaser  of  such 
a  note  can  acquire  no  better  title  than  that  held  by  his  vendor. 
In  Summers  v.  HutsoUy  48  Ind.  228^  quoting  Robeson  v. 
Roberts,  supra,  it  was  said  by  this  court  ^*  It  is  a  familiar 
general  principle,  that  no  man  can  confer  a  greater  interest 
in^  or  better  title  to,  personal  property  than  he  has  himself. 
And  this  principle  is  as  applicable  to  choses  in  action  (pa- 
per governed  by  the  law  merchant  of  course  excepted)  as 
to  any  other  species  of  personalty.  The  principle  that  the 
purchaser  of  the  legal  title  to  real  estate,  without  notice  of 
an  outstanding  equity,  takes  it  discharged  of  the  equity,  has 
no  application  in  the  case  of  the  purchaser  of  a  chose  in  ac- 
tion. It  is  a  general  and  well-settled  principle  that  the  as- 
signee of  a  chose  in  action  takes  it  subject  to  the  same  equity 
it  was  subject  to  in  the  hands  of  the  assignor." 

It  was  further  said,  in  this  case,  that  ''  An  abuse  of  a 
trust  can  confer  no  rights  on  the  party  abusing  it,  nor  on 
those  who  claim  in  privity  with  him." 

To  the  same  effect  are  Sims  v.  Wilson,  supra,  and  Payne  v. 
June,  92  Ind.  262. 

The  doctrine  that  where  one  of  two  innocent  parties  must 
suffer,  the  party  who  put  it  in  the  power  of  the  wrong-doer 
to  perpetrate  the  wrong  must  suffer  the  loss,  has  no  applica- 
tion in  this  case ;  for  there  is  no  evidence  in  the  cause  tend- 
ing to  contradict  the  evidence  of  the  appellee  that  Orin 
Springer  took  the  note  from  her  bureau  drawer  without  her 
knowledge  or  consent.     See  authorities  above  cited. 

Under  the  rules,  as  established  by  these  cases,  we  are  con- 
strained to  hold  that  the  court  did  not  err  in  refusing  to  give 
the  jury  the  instructions  asked,  and  that  the  instruction  given 
upon  the  subject  now  under  consideration  states  the  true 
rule. 

The  case  is  clearly  distinguishable  from  the  case  of  Moore 
V.  Moore,  112  Ind.  149.     In  that  case  the  party  claiming 
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title  had  endorsed  and  delivered  the  note  there  in  dispute 
with  the  intention  of  vesting  in  the  assignee  title,  and  it  was 
correctly  held  that,  as  the  note  had  passed  to  an  innocent 
purchaser  for  value,  without  notice  of  any  fraud  by  which 
the  assignment  was  procured,  the  assignor  was  estopped 
from  reclaiming  the  note  from  such  innocent  purchaser. 
That  case  rests  upon  the  principle  anounced  in  Parrish  v. 
I%ur8ton,  87  Ind.  437,  and  Curme^  etc.y  Co.  v.  Rauh^  100 
Ind.  247. 

The  appellant  also  discusses  in  his  brief  other  questions 
appearing  in  the  record,  relating  to  the  admission  and  rejec- 
tion of  evidence.  We  have  carefully  examined  these  ques- 
tions,' as  well  as  all  others  presented  and  discussed,  but  are 
anable  to  discover  any  error  in  the  ruling  of  the  circuit  court. 

Judgment  affirmed. 

Filed  April  30, 1890. 


No.  14,242. 

Morris  et  al.  v.  The  Louisville,  New  Albany  and 

Corydon  Railway  Company. 

Railroad. — Svh^CkmXraaer, — lAen  of, —  When  rwi  En/oreeable, — ^The  act  of 
March  6th,  1883,  as  amended  by  the  act  of  April  13th,  1885,  gives  to 
persons  who  furnish  material  for,  or  do  work  in  the  constraction  of  a 
railroad,  a  lien  for  the  reasonable  value  of  such  work  and  materials. 
A  sub-contractor  who  has  been  paid  bj  the  original  contractor  more 
than  the  reasonable  value  of  the  work  done,  materials  furnished  and 
services  rendered,  although  not  the  full  contract  price,  can  not  enforce 
a  lien  against  the  railroad  company  for  the  difference  between  the 
amount  the  original  contractor  agreed  to  pay  and  the  amount  he 
actually  did  pay. 

From  the  Harrison  Circuit  Court. 

T.  W.  BulliU,  W.  0.  Harris,  W.  0.  Cook  and  W.  Ridley, 
for  appellants. 

TF.  N.  Tracewell  and  R.  J.  Tracewell,  for  appellee. 
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Elliott,  J. — The  appellee  entered  into  a  contract  with 
the  Kentucky  Contract  Company  to  construct  its  railroad, 
and  the  appellants  became  sub-contractors.  The  principal 
contractor  agreed  to  pay  the  sub-contractors  forty-three 
thousand  dollars  as  compensation  for  work  done,  services 
rendered  and  material  furnished  for  the  construction  of  the 
road.  The  appellants  did  work  and  furnished  materials  and 
rendered  services  of  the  reasonable  value  of  thirty-two  thou- 
sand nine  hundred  and  ninety-seven  dollars.  They  received 
from  the  principal  contractors  thirty-five  thousand  dollars. 
The  trial  court  held  that  the  appellants  were  not  entitled  to 
enforce  a  lien  against  the  appellee's  railroad,  for  the  reason 
that  they  were  paid  by  the  original  contractor  more  than 
the  reasonable  value  of  the  work  done,  materials  furnished 
and  services  rendered. 

The  contention  of  the  appellants'  counsel  is  that  their 
clients  are  entitled  to  a  lien  for  the  price  of  work,  material 
and  services  as  fixed  by  the  contract  with  the  Kentucky 
Contract  Company,  while  the  contention  of  the  appellee  is 
that  the  appellants  are  not  entitled  to  a  lien,  for  the  reason 
that  they  have  been  paid  more  than  the  reasonable  value  of 
their  work,  materials  and  services. 

The  lien  which  the  appellants  seek  to  enforce  is  one  of 
purely  statutory  creation,  and  they  can  have  no  other  rights 
than  those  which  the  statute  confers.  The  courts  must  con- 
strue and  enforce  the  statute  as  a  remedial  one,  but  they  can 
not  extend  it  to  meet  cases  not  within  its  scope,  however 
meritorious  they  may  be.  Copeland  v.  Kehoe,  67  Ala.  594 ; 
Rogers  v.  Ourrier,  13  Gray,  129  ;  &(ite,  ex  reLy  v.  j^na  Life 
Ins.  (7o.,ll7Ind.  251.  We  must,  therefore,  look  entirely  to 
the  provisions  of  the  statute  to  determine  the  extent  and  char- 
acter of  the  lien  which  it  gives  sub-contractors  who  do  work 
and  furnish  materials  in  the  construction  of  railroads. 

The  act  of  March  6th,  1883,  gives  a  lien  in  general  terms 
to  sub-contractors,  and  it  was  amended  in  1885  so  as  to  give 
a  lien  to  sub-contractors  ''  to  the  extent  of  the  value  of  the 
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work  or  labor  performed  or  material  furnished,  or  both.'' 
Elliott's  Supp.,  sections  1699,  1704.  We  think  these  acts 
must  be  so  construed  as  to  give  persons  who  furnish  mate- 
rials for,  or  do  work  in,  the  construction  of  a  railroad,  a  lien 
for  the  reasonable  value  of  such  work  and  materials.  We 
can  not  assent  to  the  assertion  of  the  appellants  that  the 
contract  between  the  principal  contractor  and  the  sub-con- 
tractors furnishes  the  standard  for  measuring  the  extent  of 
the  lien.  We  do  not  believe  that  a  railroad  company  can  be 
made  liable  for  more  than  the  value  of  the  work  and  mate- 
rials, no  matter  what  may  be  the  price  fixed  by  the  contract 
between  the  principal  contractor  and  sub-contractors.  The 
theory  upon  which  the  statute  proceeds  is  that  the  railroad 
shall  be  liable  for  the  value  of  the  materials  furnished  and 
work  done,  and  it  was  not  contemplated  that  sub-contractors 
should  hold  the  railroad  property  for  profits  they  might  re- 
alize under  their  contract.  All  that  the  statute  contemplates 
is  that  they  shall  not  lose  the  value  of  their  work  and  ma- 
terial. It  is,  indeed,  doubtful  whether  it  would  be  within 
the  power  of  the  Legislature  to  create  a  lien  beyond  the  value 
of  the  work  and  materials,  and  thus  make  secure  the  profit 
of  the  sub-contractor ;  but,  however  this  may  be,  we  think 
it  clear  that  it  was  not  the  intention  of  the  Legislature  to 
authorize  sub-contractors  to  hold  the  property  of  a  railroad 
company  bound  for  the  profits  which  they  might  realize  un- 
der their  contract  with  the  principal  contractor. 

As  the  appellants  had  been  paid  an  amount  in  excess  of 
the  reasonable  value  of  their  work,  services  and  materials, 
there  was  no  sum  remaining  which  entitled  them  to  enforce  a 
lien  against  the  property  of  the  railroad  company. 

Judgment  a£5rmed. 

FUed  May  1, 1890. 
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No.  14,332. 

Bbown  V.  Nichols,  Shepard  &  Company. 

Pbokissort  Note. — BnieetUm  qf  Endorser.— Duty  of  A8aiffnee,—Wa$U  tf 
Mortgaged  Property, — Fleadmg, — If  legal  proceedings  in  advance  of  tlie 
maturitj  of  a  note  become  necessary  to  protect  the  endorser,  the  en- 
dorser, and  not  the  assignee,  must  institute  soch  proceedings;  and, 
hence,  in  an  action  against  the  endorser  hy  the  assignee  of  a  promissory 
note  secured  by  mortgage,a  paragraph  of  answer  is  bad  which  proceeds 
on  the  theory  that  it  is  the  duty  of  the  assignee  to  protect  the  mortgaged 
property  against  waste. 

Same. — Blank  Endorsement, — I^urol  Evidence  to  Vary, — Parol  evidence  of  an 
antecedent  or  contemporaneous  parol  agreement  will  not  be  allowed  to 
vary  or  change  a  written  agreement,  and  this  rule  is  applicable  to  blank 
endorsements  of  promissory  notes  the  same  as  other  contracts.  ' 

Sake. — Endorsement, — Fraud  and  Mistake, — PUading, — In  such  action  a 
pleading  is  bad  which  alleges  that  it  was  intended  that  the  endorsement 
should  be  made  without  recourse,  but  that  the  words  "without  recourse" 
were,  by  fraud  and  mistake,  not  endorsed  on  the  notes,  but  does  not  aver 
in  what  the  fraud  consisted,  nor  allege  facts  tending  to  show  that  the 
parties  were  mistaken  as  to  the  contents  of  the  contract  when  it  was  ex- 
ecuted. 

From  the  Elkhart  Circuit  Court. 

W.  H,  Vesey  and  C.  W.  Miller,  for  appellant. 
H.  D.  Wilson  and  W.  J.  Davis,  for  appellee. 

Berkshire,  J. — This  was  an  action  brought  by  the  appel- 
lee, a  corporation^  against  the  appellant  upon  two  blank  en- 
dorsements. 

The  complaint  is  in  two  paragraphs,  and  as  they  are  not 
substantially  different  we  will  give  the  substance  of  the  first 
paragraph. 

On  the  7th  day  of  February,  1886,  Jennette  Oearer  exe- 
cuted three  promissory  notes  to  the  appellant,  and  she  and 
her  husband,  at  the  same  time,  executed  a  mortgage  on  cer- 
tain real  estate  in  Kosciusko  county  to  secure  the  said  notes. 
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the  sam  total  for  which  said  notes  called  being  (1,300 ;  that 

on   the  —  day  of ,  1885,  the  one  of  said  notes 

first  maturing  was  endorsed  to  Mitchell  Charuley,  and 
thereafter  the  other  two  were  endorsed  to  appellee  ;  that  there 
was  a  condition  in  the  said  mortgage  that  if  there  was  de- 
fiiult  in  the  payment  of  either  of  said  notes  at  maturity  the 
whole  of  said  mortgage  debt  was  to  become  due  and  paya- 
ble; that  when  the  said  note  endorsed  to  said  Charnley 
became  due,  default  was  made  in  its  payment,  and  the  ap- 
pellee elected  that  the  said  two  notes  which  it  held  should 
be  due  and  payable  ;  that  on  the  22d  day  of  March,  1887, 
said  Charnley  and  appellee  brought  their  joint  action  in 
the  circuit  court  of  said  county  of  Kosciusko  upon  said 
notes  and  said  mortgage,  and  obtained  several  judgments 
against  the  said  Jennette  Gearer,  and  a  decree  against  herself 
and  husband,  foreclosing  said  mortgage ;  that  the  said  judg- 
ments, including  costs,  aggregated  |1,707.66  ;  thatafterwards 
an  order  of  sale  was  made  and  execution  was  duly  issued  upon 
said  judgments  and  decree  to  the  sheriff  of  said  county  of 
Kosciusko,  who  thereafter  advertised  the  said  real  estate  for 
sale,  and  on  the  25th  day  of  June,  1887,  sold  the  same  for 
the  sum  of  $1,300,  which  was  applied  first  to  the  payment 
of  the  judgment  of  said  Charnley,  and  the  remainder  to  the 
payment  of  the  judgment  of  the  appellee  ;  that  after  the  said 
application  of  the  proceeds  of  said  sale  there  still  remained 
due  to  the  appellee,  on  his  said  judgment,  the  sum  of  $500, 
and  although  the  said  Jennette  Gearer  was,  during  all  the 
time  said  writ  was  in  the  hands  of  the  said  sheriff,  a  resident 
of  said  Kosciusko  county,  the  said  writ  was  returned  by  said 
sheriff  unsatisfied  except  as  to  the  sum  realized  from  the 
sale  of  the  said  real  estate ;  there  is  the  further  allegation 
that  the  said  Jenn.ette  Gearer,  at  the  time  said  notes  fell  due, 
had  no  property  subject  to  execution,  and  continued  wholly 
insolvent. 

The  appellant  answered  in  three  paragraphs ;  the  general 
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denial,  a  plea  of  payment,  and  a  paragraph  tending  to  show 
a  want  of  diligence  on  the  part  of  the  appellee. 

To  the  third  paragraph  the  appellee  addressed  a  demurrer, 
which  was  sustained  by  the  court,  and  the  appellant  filed  an 
amended  third  pai*agraph,  which,  in  substance,  is  that  at  the 
time  said  notes  were  endorsed  the  mortgaged  property  was 
of  the  value  of  $2,500 ;  that  said  real  estate  was  heavily 
timbered,  which  the  appellee  well  knew;  that  the  timber 
standing  thereon  was  w^orth  $1,200,  and  that  the  appellee 
knew  that  if  it  were  cut  down  and  removed  the  real  estate 
would  not,  at  a  forced  sale,  bring  a  sum  sufficient  to  satisfy 
said  indebtedness ;  that,  notwithstanding,  the  appellee  stood 
by  and  allowed  the  said  mortgagors  to  remove  from  the  said 
real  estate  timber  of  the  value  of  $1,000 ;  that  the  appel- 
lant had  no  knowledge  thereof  and  supposed  the  said  notes 
had  been  fully  paid  until  the  bringing  of  this  action ;  that 
if  the  appellee  had  prevented  said  mortgagors  from  remov- 
ing said  timber,  said  real  estate,  at  a  forced  sale,  would  have 
brought  more  than  the  amount  of  the  indebtedness  as  evi- 
denced by  said  notes,  including  costs ;  that  it  was  distinctly 
understood  at  the  time  said  notes  were  endorsed  that  the 
said  endorsements  were  made  without  recourse,  but  that  by 
fraud  and  mistake  the  words  "  without  recourse  "  were  not 
endorsed  or  written  on  said  notes;  that  at  the  time  said 
notes  were  endorsed  the  appellant  had  purchased  a  separator 
and  engine  from  the  appellee  and  the  said  notes  were  taken 
in  part  payment  therefor;  that  the  appellee  promised  and 
agreed  to  collect  said  notes,  and  to  make  the  amount  due 
thereon  (if  not  paid  at  maturity)  out  of  the  mortgaged  real 
estate,  and  that  the  appellant  was  not  to  be  liable  on  his 
said  endorsements. 

To  the  said  third  paragraph  of  answer,  as  amended,  the 
appellee  addressed  a  demurrer,  which  was  sustained  by  the 
court,  and  the  appellant  reserved  an  exception. 

After  the  demurrer  had  been  sustained  to  the  original 
third  paragraph  of  answer,  the  appellee  filed  a  reply  in  gen- 
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eral  denial  to  the  second  paragraph  of  answer.  Afterwards 
and  before  the  filing  of  the  amended  third  paragraph  of  an- 
swer the  appellee  moved  the  court,  supported  by  affidavit^ 
to  strike  out  the  second  paragraph  of  the  answer  as  a  sham 
pleading,  and  in  answer  to  the  motion  the  appellant  filed 
counter-affidavits,  and  after  due  consideration  the  court  sus- 
tained the  said  motion  and  struck  out  the  said  answer.  And 
the  cause  being  at  issue  the  same  was  submitted  to  the  court 
for  trial,  and  after  hearing  the  evidence  the  court  found  for 
the  appellee  and  assessed  his  damages  at  the  sum  of  $491.85, 
and  judgment  was  rendered  accordingly. 

The  appellant  appeals  and  assigns  error  as  follows :  1. 
The  court  erred  in  sustaining  appellee's  motion  to  strike  out 
the  second  paragraph  of  answer.  2.  The  oourt  erred  in  sus- 
taining the  demurrer  to  the  third  paragraph  of  answer.  3. 
The  court  erred  in  sustaining  the  demurrer  to  the  amended 
third  paragraph  of  answer. 

We  are  not  called  upon  to  decide  whether  the  court  erred 
or  not  in  striking  out  the  second  paragraph  of  answer,  for 
the  reason  that  the  appellant's  counsel  do  not  discuss  the 
question  in  their  brief,  and  hence  waive  its  consideration. 

The  original  third  paragraph  of  answer  having  been 
amended  after  the  demurrer  was  sustained  thereto,  the  sec- 
ond assigned  error  presents  no  question  for  our  consider- 
ation. * 

The  only  remaining  alleged  error  is  the  third,  which  calls 
in  question  the  sufficiency  of  the  third  paragraph  of  answer 
as  amended. 

We  are  of  the  opinion  that  the  answer  is  bad,  and  that 
the  court  committed  no  error  in  sustaining  the  demurrer 
thereto. 

It  has  many  times  been  held  by  this  court  that  a  pleading 
should  rest  upon  some  definite  theory,  and  be  good  upon  that 
theory,  and  if  not,  when  its  sufficiency  comes  to  be  tested 
by  a  demurrer  it  will  be  held  bad. 

The  pleading  under  consideration  is  objectionable,  on  the 
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ground  of  duplicity^  because  of  which  it  is  difficult  to  un* 
derstand  the  theory  upon  which  it  rests. 

One  theory  seems  to  be  that  it  was  the  duty  of  the  appel- 
lee to  protect  the  mortgaged  property  against  waste,  and  that 
having  failed  so  to  do,  and  as  the  result  the  value  of  the  prop- 
erty having  been  greatly  decreased,  and  because  thereof  it 
failed  to  sell  for  a  sum  sufficient  to  pay  the  amount  due  the 
appellee,  the  appellant  is  not  liable  upon  his  endorse- 
ment. The  other  theory  is  that  the  agreement  was  that  the 
notes  should  be  endorsed  without  recourse,  but  by  fraud  and 
mistake  the  words  *^  without  recourse  '^  were  omitted.  But 
in  this  instance  the  theory  of  the  pleading  is  wholly  imma- 
terial, for  the  reason  that  upon  no  ground  can  it  be  held  to 
be  good. 

The  appellee  was  not  required  to  hold  its  endorser  to  re- 
sort to  extraordinary  remedies  after  the  notes  became  due. 
Thompson  v.  Campbell,  121  Ind.  398  ;  Ilea  v.  Watson,  76  Ind. 
359 ;  litvs  V.  Seward,  68  Ind.  456 ;  HolUm  v.  McCormick^ 
45  Ind.  411 ;  /Siww  v.  Parks,  32  Ind.  363 ;  Hvbler  v.  Taylor, 
20  Ind.  446  ;  Sayre  v.  MoEwen,  41  Ind.  109  ;  CheeJc  v. 
Morton,  2  Ind.  321 ;  26  Am.  Law  Beg.  201,  and  authorities 
cited. 

And  much  less  was  the  appellee  required  to  resort  to  ex- 
traordinary and  doubtful  remedies  in  advance  of  the  maturity 
of  the  notes  to  save  the  appellant  harmless  from  his  contract 
of  endorsement. 

The  statute,  section  5504,  R.  S.  1881,  provides  that  the 
assignee  having  used  due  diligence,  shall  have  his  action 
against  his  immediate  endorser. 

What  is  reasonable  diligence  within  the  meaning  of  this 
statute?  It  must  be  taken  to  mean  the  prompt  employ- 
ment of  the  means  which  the  law  affords  for  the  enforcement 
and  collection  of  debts  when  due  and  payable.  In  advance 
of  the  maturity  of  a  promissory  note  an  action  is  not  main* 
tainable  thereon,  and  hence  there  is  no  want  of  diligence  in 
not  invoking  legal  process  until  that  time  arrives. 
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It  has  often  been  held  by  this  court  that  the  contract  of 
an  endorser,  when  the  note  is  not  governed  bj  the  law 
merchant^  is  a  warranty  that  the  maker  of  the  note  is  legally 
bound  for  its  payment^  and  will  be  able  to  pay  it  when  it 
falls  due. 

The  assignee  is  not  presumed  to  know  and  can  not  know 
in  advance  of  the  maturity  of  the  obligation  that  it  will  not 
be  paid  when  due,  and  may  and  has  the  right  to  remain  in* 
active  until  it  matures. 

If  legal  proceedings  in  advance  of  the  maturity  of  the 
note  become  necessary  to  protect  the  endorser,  it  is  for  him 
and  not  the  assignee  to  institute  such  proceedings.  As  to 
what  is  required  of  the  assignee  see  Thompson  v.  Campbell, 
supra,  and  authorities  cited ;  Vance  v.  English,  78  Ind.  80 
(26  Am.  Law  Reg.  141,  and  authorities  cited). 

The  authorities  cited  by  counsel  foj  appellant  are  not  in 
point ;  as  we  have  already  seen,  this  is  not  a  case  where  the 
ordinary  relations  of  creditor  and  principal  and  surety  exist. 
But  if  otherwise,  there  is  no  pretence  that  the  appellee  at 
any  time  relinquished  in  whole  or  in  part  the  mortgage  lien, 
or  that  it  did  any  affirmative  act  whereby  the  security  was 
impaired;  all  that  is  claimed  is  that  the  appellee  remained 
inactive  until  the  notes  matured. 

The  law  is  well  settled  in  this  State  that  parol  evidence 
of  an  antecedent  or  cotemporaneous  parol  agreement  will 
not  be  allowed  to  vary  or  change  a  written  agreement,  and 
this  rule  has  been  applied  to  blank  endorsements  of  prom- 
issory notes  the  same  as  other  contracts.     Blair  v.  WiUiams, 

7  Blackf.132 ;  Harvey  v.  Laflin,  2  Ind.  477 ;  Smith  v.  Stevens, 
3  Ind.  332 ;  Beagles  v.  Sefton,  7  Ind.  496 ;  Hiatt  v.  Simpson 

8  Ind.  256 ;  Vore  v.  Hurst,  13  Ind.  551 ;  BUI  v.  Leslie,  16 
Ind.  236 ;  Snyder  v.  Oatman,  16  Ind.  265 ;  MoOaughey  v. 
Elfiotty  18  Ind.  121 ;  Drake  v.  Markle,  21  Ind.  433 ;  Dale 
V.  MoffiU,  22  Ind.  113;  Oiler  v.  Gard,  23  Ind.  212; 
President,  etc.,  v.  Hamilton,  34  Ind.  506 ;  Roberts  v.  Mais' 
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ters,  40  Ind.  461 ;  Durland  v.  Pitcaim,  51  Ind.  426  ;  Stack 
V.  Beach,  74  Ind.  671. 

But  we  do  not  understand  the  record  as  presenting  that 
question.  As  we  have  already  seen,  the  theory  of  the  an- 
swer seems  to  be  that  because  of  fraud  and  mistake  the  par- 
ties did  not  reduce  to  writing  the  contract  which  they  in 
fact  made.  In  this  respect  the  pleading  is  ill,  for  the  reason 
that  it  fails  to  allege  In  what  the  fraud  consisted,  and  no 
facts  are  alleged  tending  to  show  that  the  parties  were  mis- 
taken as  to  the  contents  of  the  contract  when  the  same  was 
executed. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  May  1, 1890. 
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— Ihrol  Evidenet, — An  affidavit,  based  on  section  1926|  B.  S.  1881,  chai^ged 
the  defendant  with  having  written  and  mailed  to  the  affiant  a  letter  in 
which  he  threatened  to  accuse  him  poblicly  of  immoral  oondact,  which, 
if  true,  would  tend  to  disgrace  him  or  subject  him  to  the  contempt  of 
society,  unless  he  would  pay  the  defendant  the  sum  of  ten  dollars ;  the 
letter  being  as  follows :  "  Mr.  Barnett. — Sir — You  can  come  up  and  set- 
tle with  me  for  the  way  you  talked  to  my  wife,  or  go  to  court,  just  as 
you  like.  I  will  tell  it  all  over  the  country.  It  is  a  note  that  a  woman 
can't  go  to  milk  without  being  insulted.  Come  up  right  away.  Youis, 
William  Motsinger.  If  you  will  pay  what  I  think  is  right  I  won't  say 
anything  about  it  to  any  body.  ^0  will  do.  W.  O.  M.  to  James  Bar- 
nett." 
Held,  that  a  public  offence  m  charged,  and  that  the  ambiguity  of  the 
letter  may  be  removed  by  the  proper  averments  and  proof. 
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Sams. — iVcweeufifi^  Witness, — Question  of  Quill  or  Innocenee. — Charge  of  Im- 
wora/  OondueL — What  Constitutes.^ In  each  prosecution,  whether  thepros- 
eeoliqg  witness  was  guilty  or  not  of  the  charge,  is  wholly  immaterial, 
and  to  chftigtt  him  with  soliciting  sexual  intercourse  with  the  wife  of 
the  defendant  would  be  to  charge  him  with  immoral  conduct,  which,  if 
true,  would  tend  to  disgnM»  him  and  subject  him  to  the  contempt  of 
society. 

From  the  Washington  Circuit  Court. 

8.  JET.  Mitchdl  and  R,  B,  Mitchellj  for  appoUant. 
W.  T.  Branaman,  Prosecuting  Attorney^  F.  L,  Piraw  and 
8.  B.  VoyleSy  for  the  State. 

CoFFEYy  J. — This  was  a  prosecution  by  the  State  against 
the  appellant,  under  the  provisions  of  section  1926,  R.  S. 
1881. 

The  court  overruled  a  motion  to  quash  the  affidavit  and 
information  in  the  cause,  and  the  appellant  excepted. 

The  question  presented  for  decision  relates  to  the  correct- 
ness of  this  ruling. 

Omitting  the  caption,  the  affidavit  charging  the  appellant 
with  the  crime  for  which  he  was  tried  is  as  follows :  ^' James 
W.  Barnett  being  duly  sworn,  upon  his  oath,  says  that  Wil- 
liam Motsinger,  on  the  1st  day  of  November,  1889,  at  and 
within  Washington  county,  in  the  State  of  Indiana,  did  then 
and  there  unlawfully  and  feloniously,  in  writing,  which  said 
writing  was  then  and  there  delivered  by  due  course  of  mail 
by  which  it  was  sent  by  said  William  Motsinger  to  said 
James  W.  Barnett,  demand  of  and  from  James  W.  Barnett 
a  sum  of  money,  to  wit :  ten  dollars ;  and  did  then  and 
there  feloniously,  in  said  writing,  threaten  to  accuse  the 
said  James  W.  Barnett  of  certain  immoral  conduct,  which, 
if  true,  would  tend  to  degrade,  disgrace,  and  subject  to  the 
ridicule  and  contempt  of  society  him,  the  said  James  W. 
W.  Barnett,  to  wit:  insulting  the  wife  of  said  William 
Motsinger,  meaning  then  and  there  and  thereby  that  said 
James  W.  Barnett  had  asked  the  wife  of  said  William 
Motsinger  to   have  sexual   intercourse  with  him,  the  said 
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James  W.  Barnett,  which  said  writing  was  then  and  there 
knowingly  sent  by  mail  by  said  William  Motsinger, 
and  then  and  there  received  by  mail  at  the  post-office  at 
Pekin^  Indiana^  by  said  James  W.  Barnett,  which  said  writ- 
ing is  in  the  words  and  figures  following :  ^  November  1, 
1889.  Mr.  Barnett^  sir :  You  can  come  up  and  settle  with 
me  for  the  way  you  talked  to  my  wife^  or  go  to  court,  just  as 
you  like.  I  will  tell  it  all  over  the  country.  It  is  a  note 
that  a  woman  can't  go  to  milk  without  being  insulted.  Ck)me 
up  right  away.  Yours,  William  Motsinger.  If  you  will 
pay  what  I  think  what  is  right,  I  won't  say  anything  about 
it  to  any  body.  $10  will  do.  W.  O.  M.  to  James  Barnett.' 
Unless  he,  the  said  James  W.  Barnett,  would  then  and  there 
give  to  the  said  William  Motsinger  the  said  sum  of  ten  dol- 
lars of  the  goods  and  chattels  of  said  James  W.  Barnett,  with 
the  intent  then  and  there  and  thereby  feloniously  to  extort 
and  gain  from  the  said  James  W.  Barnett  the  sum  of  tea 
dollars  in  current  money  of  the  value  of  ten  dollars,  con- 
trary,'' etc.     The  information  follows  the  affidavit. 

The  statute  upon  which  this  prosecution  is  based  provides 
that  "  Whoever,  either  verbally  or  by  any  letter  or  writing  or 
any  written  or  printed  communication,  demands  of  any  person, 
with  menaces  of  personal  injury,  any  chattel,  money,  or  other 
valuable  security ;  or  whoever  accuses  or  threatens  to  ac- 
cuse, or  knowingly  sends  or  delivers  any  letter  or  writing 
or  any  written  or  printed  communication,  with  or  without  a 
name  subscribed  thereto,  or  signed  with  a  fictitious  name ;  or 
with  any  letter,  mark,  or  designation,  accusing  or  threatening 
to  accuse  any  person  of  any  crime  punishable  by  law,  or  of 
any  immoral  conduct,  which,  if  true,  would  tend  to  degrade 
and  disgrace  such  person,  or  in  any  way  to  subject  him  to  the 
ridicule  or  contempt  of  society ;  or  to  do  any  injury  to  the  per- 
son or  property  of  any  one,  with  intent  to  extort  or  gain  from 
such  person  any  chattel,  money,  or  valuable  security,  or 
any  pecuniary  advantage  whatsoever  *  *, — ^is  guilty  of 
blackmailing.'' 
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The  chief  contention  of  the  appellant,  and  the  only  one 
going  to  the  merits  of  the  case  is,  that  the  letter  set  out  in 
the  affidavit  does  not  contain  a  threat  to  accuse  the  prosecut- 
ing witness  of  immoral  conduct  which,  if  true,  would  tend  to 
disgrace  him,  or  in  any  way  subject  him  to  ridicule,  or  to 
contempt  of  society,  and  that  we  must  look  wholly  to  the 
writing  itself,  and  can  not  go  behind  it  to  look  for  or  as- 
certain its  meaning. 

We  do  not  agree  with  the  appellant  in  this  contention. 
The  charge  in  the  affidavit  is  that  the  conduct  with  which 
the  appellant  intended  to  charge  the  prosecuting  witness  was 
that  of  soliciting  the  wife  of  the  appellant  to  have  sexual 
intercourse  with  him.  The  letter  was  ambiguous,  and  such 
ambiguity  might  be  removed  by  proper  averments  and  proof. 

Wharton,  in  his  work  on  Criminal  Law,  vol.  2,  section 
1665  (9th  ed.),  treating  of  the  subject  under  consideration, 
says :  "  A  letter,  when  ambiguous,  may  be  explained  by 
parol  proof  of  extraneous  facts  as  well  as  by  declarations  of 
the  writer.  The  prosecutor  may  be  asked  as  to  what  ap- 
peared to  him  to  be  the  meaning  of  the  letter.  The  mean- 
ing is  for  the  jury  if  the  terms  be  ambiguous,  and  is  to  be 
inferred  from  all  the  circumstances  of  the  case.'' 

As  to  whether  the  prosecuting  witness  was  guilty  of  the 
charge  was  wholly  immaterial,  and  to  charge  him  with  solic- 
iting sexual  intercourse  with  the  wife  of  the  appellant  would 
be  to  charge  him  with  immoral  conduct,  which,  if  true,  would 
tend  to  disgrace  him,  and  subject  him  to  the  contempt  of  so- 
ciety.    Kessler  v.  8tate^  50  Ind.  229. 

In  our  opinion  the  affidavit  and  information  before  us 
charge  the  appellant  with  a  public  offence,  and  the  court 
did  not  err  in  overruling  the  motion  to  quash  the  same. 

Judgment  affirmed. 

Filed  May  1, 1890. 
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No.  14,286. 

The  Bebkey  &  Gay  Furniture  Ck>MPANY  v.  Hascall. 

Contract.— jSreocA  of.^FaHure  to  Deliver  FwmUurt  to  Hotel  Keeper  aJL  Speci- 
fied Time, — Measure  of  Damages, — Where  a  furniture  company  contracts 
with  a  hotel  keeper  to  sell  and  deliver  to  him  articles  of  furniture  nec- 
essary to  furnish  rooms,  and  to  set  them  up  ready  for  use,  by  a  day 
named,  but  fails  to  perform  its  contract  till  long  after  the  time  fixed 
whereby  the  rooms  remain  unfurnished  and  valueless  as  hotel  apartr 
ments,  the  keeper  of  the  hotel,  in  an  action  by  the  company  for  the 
price  of  the  furniture,  b  entitled  to  recover  on  a  counter-claim  the  dif- 
ference in  value  to  him  in  the  rooms  furnished  and  unfurnished  for  the 
time  they  remained  unfumbhed  by  reason  of  the  company's  failure  to 
comply  with  its  contract. 

YxBDiCT. — Improper  Judgmemt  upon, — ExeepHone. — If  the  judgment  does  not 
follow  the  verdict,  or  b  not  such  a  judgment  as  the  party  is  entitled 
to  have  rendered  upon  the  verdict,  to  present  any  question  as  to  the 
amount  or  form  of  the  judgment  it  b  necessary  to  make  a  moUon  to 
modify  the  judgment,  and  properly  reserve  exceptions  in  case  the  mo- 
tion is  overruled. 

From  the  Elkhart  Circuit  Court. 

J.  M.  Van  Fleet,  W.  H.  Vesey  and  C.  W.  MiUer,  for  appel- 
lant. 

JET.  D.  Wilson  and  W.  J.  Dams,  for  appellee. 

Olds^  J. — This  was  an  action  by  the  appellant  against  the 
appellee  to  recover  a  balance  of  $374.62  for  goods  sold  and 
delivered. 

The  answer  is  in  three  paragraphs^  setting  up  a  counter- 
claim. 

It  is  alleged  in  the  first  paragraph  that,  on  August  26th, 
1881,  the  appellee  had  just  completed  his  hotel,  with  fifty 
rooms,  and  was  in  need  of  new  furniture  therefor,  without 
which  he  could  not  carry  on  his  business,  as  appellant  well 
knew;  that  on  said  day,  for  the  purpose  of  furnishing  said 
hotel  in  all  its  parts  with  suitable  furniture,  the  appellant 
agreed  with  him  to  furnish  said  furniture,  and  every  part 
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thereof  complete^  and  set  it  up  in  proper  shape  and  condi* 
tion  in  his  hotel  rooms  ready  for  use  by  September  15th, 
1881 ;  that  said  rooms  were  irregular  and  different  in  size, 
dimensions  and  construction,  and  for  the  purpose  of  making 
said  furniture  suitable  for  said  rooms,  appellant  measured 
said  rooms,  and  a  list  of  goods  was  agreed  upon,  and  at  the 
foot  thereof  appellant  executed  a  memorandum  in  writing 
as  follows : 

^'  We  agree  to  put  these  goods  all  in  good  order  (set  up  in 
hotel  without  charge  except  freight  and  cartage),  castored, 
with  bracket  wood-wheels  on  all  beds.  All  bureaus  and 
wash-stands  to  have  good  wood-wheels  on  rubber  castors. 
Goods  to  be  ready  the  15th  of  September.  Any  goods  not 
according  to  order,  or  not  satisfactory,  may  be  returned  free 
of  charge.  Berkey  &  Gay  Furniture  Co. 

"  Goshen,  Aug.  26tli,  1881.  T.  M.  Mosbley." 

The  paragraph  then  alleges  that  he  was  ready,  able  and 
willing  to  comply  with  his  part  of  said  contract,  but  that 
appellant,  with  full  knowledge  of  all  the  facts,  violated  said 
agreement,  in  this,  to  wit,  it  failed  to  deliver  any  of  said 
goods  prior  to  September  30th,  1881,  whereby  he  lost  the 
daily  use  of  twenty-nine  rooms,  of  the  rental  value  of  two 
dollars  per  day  for  each  room  from  September  15th  to  Sep- 
tember 30th ;  that  appellant  failed  to  deliver  said  goods  prior 
to  January  18th,  1882,  except  as  set  forth  in  the  complaint; 
that  said  furniture  was  purchased  to  be  delivered  in  sets  and 
suits  for  specific  rooms  and  places,  as  set  forth  in  said  fore- 
going memorandum,  but  the  articles  so  delivered  were  not 
in  sets  or  suits,  but  in  disjointed  and  mismatched  pieces,  and 
were  not  and  could  not  be  properly  set  up  or  used  until  all 
were  delivered,  by  reason  of  which  he  lost  the  daily  rental 
value  and  use  of  twenty  of  said  rooms,  worth  to  defendant 
two  dollars  each  per  day  from  October  1st,  1881,  to  January 
18tb,  1882,  inclusive;  that  because  of  such  failure  he  was 
compelled  to  turn  away,  and  did  turn  away,  twenty  persons 
each  day,  who  desired  to  become  guests  at  said  hotel,  whereby 
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the  income  and  profits  of  said  hotel  business  were  diminished 
$50  per  day. 

2.  The  second  paragraph  of  the  counter-claim  alleges  that, 
on  the  26th  day  of  August^  1881,  he  bad  just  completed  his 
hotel  at  a  cost  of  |40,000 ;  that  it  contained  forty  rooms 
(besides  dining-room,  kitchen,  etc.),  suitable  for  the  enter- 
tainment of  guests ;  that  it  was  then  operated  and  run  by 
him  in  the  business  of  hotel-keeping,  and  was  so  operated 
for  the  next  two  years ;  that  the  rental  value  of  said  hotel, 
when  furnished,  was  $5,500  per  year ;  that  on  said  26th  day. 
of  August,  1881,  he  was  in  great  need  of  furniture  to  supply 
and  furnish  thirty  of  the  aforesaid  guest-rooms  in  said  hotel, 
which  rooms  were  then  unfurnished  and  empty,  in  which  con- 
dition they  were  of  no  rental  value  to  defendant,  all  of  which 
appellant  well  knew ;  that  to  supply  and  furnish  said  rooms 
and  hotel  as  aforesaid,  appellant  promised  and  agreed  with 
him  to  deliver  and  set  up  in  good  order  and  condition  the 
furniture  mentioned  in  it«  complaint  by  the  15th  day  of  Sep- 
tember, 1881,  according  to  written  specifications  and  agree- 
ment (copied  into  first  paragraph  above) ;  that  appellant 
failed  and  refused  to  deliver  said  goods  until  January  18th, 
1882,  during  which  time,  from  September  16th,  1881,  to  Jan- 
uary 18th,  1882,  he  was  deprived  of  the  use  and  rental  value 
of  said  hotel  and  the  several  rooms  therein,  which  use  and 
rental  were  of  the  value  of  $2,000. 

3.  The  third  paragraph  of  the  counter-claim  alleges  all 
the  matters  contained  in  the  other  two  paragraphs,  showing 
a  little  more  minutely  the  rooms  for  which  the  difierent  arti- 
cles of  furniture  were  designed. 

A  reply  in  general  denial  was  filed  to  the  answer. 
The  cause  was  submitted  to  a  jury  for  trial,  and  the  jury 
returned  a  special  verdict,  in  the  words  and  figures  following: 

"Special  Verdict. 

"  1.  We,  the  jury,  find  that  the  plaintiff  contracted  with 
the  defendant,  on  the  26th  day  of  August,  1881,  to  sell  and 
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deliver  to  defendant  the  several  items  of  property  mentioned 
in  plaintiff's  complaint  at  and  for  the  price  of  each  article  as 
stated  in  plaintiff's  complaint^  and  was  to  deliver  the  same 
and  set  the  same  up  in  defendant's  hotel  in  Goshen,  Indiana, 
and  have  the  same  ready  for  use  in  defendant's  hotel^  known 
as  Hotel  Hascall,  by  or  on  the  16th  day  of  September,  1881. 
That  plaintiff  at  the  time  of  making  such  contract  knew  the 
purpose  for  which  said  furniture  was  to  be  used. 

^^  2.  Plaintiff  failed  and  neglected  to  deliver  any  of  said 
furniture  until  the  30th  day  of  September,  1881,  and  there- 
upon and  thereafter  until  the  18th  day  of  January,  1882, 
plaintiff  delivered  said  furniture  at  the  times,  and  in  the 
specific  articles,  as  severally  set  forth  by  the  plaintiff  in  the 
complaint  herein. 

"  3.  Defendant  paid  plaintiff  the  sums  credited  to  defend- 
ant in  plaintiff's  complaint,  and  returned  to  plaintiff  the 
items  of  furniture,  as  stated  in  plaintiff's  complaint,  to  the 
amount  of  $121.85,  thus  leaving  unpaid  of  the  purchase- 
price  of  said  furniture  the  sum  of  $374.62,  March,  1882,  as 
stated  by  the  plaintiff. 

''  4.  We  further  find  that  defendant,  at  and  just  prior  to 
the  making  of  said  contract,  had  reconstructed  and  built 
his  hotel  building  in  the  city  of  Groshen,  Indiana,  at  a  cost 
of  $40,000;  and  defendant  was  proprietor  and  manager 
thereof,  and  had  within  said  hotel  thirty  (30)  rooms  that 
were  unfurnished,  and  when  so  unfurnished,  were  of  no  use 
or  value  to  the  defendant;  that  all  said  rooms  remained  va- 
cant, and  of  no  use  or  value  to  defendant,  from  the  16th  day 
of  September,  1881,  to  the  30th  day  of  September,  1881,  on 
account  and  by  reason  of  the  failure  of  plaintiff  to  comply 
with  its  agreement  aforesaid  ;  that  twenty-three  (23)  of  said 
rooms  remained  vacant,  and  of  no  use  to  defendant,  from  the 
30th  day  of  September,  1881,  until  the  19th  day  of  October, 
1881,  because  of  the  failure  of  plaintiff  to  comply  with  said 
contract ;  that  seven  (7)  of  said  rooms  remained  vacant,  and 
of  no  use,  from  the  19th  day  of  October,  1881,  to  the  6th 
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day  of  November,  1881,  because  of  the  failure  of  plaintiff 
to  comply  with  said  contract ;  that  from  the  5th  day  of  No* 
vember,  1881,  until  December  15th,  1881,  six  (6)  rooms  of 
said  hotel  remained  vacant,  and  of  no  use  to  defendant,  be- 
cause of  the  non-fulfilment  of  said  contract  by  the  plaintiff; 
that  the  use  of  each  one  of  said  rooms  to  the  defendant  was 
nothing,  when  unfurnished. 

**  5.  We  further  find  that  the  rental  value  and  use  of  each 
of  said  rooms,  when  furnished  with  the  furniture  designated 
for  same  in  said  contract,  would  have  been  to  the  defendant 
-f^  dollars  per  day,  during  said  time. 

*'  6.  If,  upon  the  foregoing  facts,  the  law  be  with  the 
plaintiff,  then  we  find  for  the  plaintiff;  but  if  the  law  be 
with  the  defendant,  then  we  find  for  the  defendant. 

"  John  A.  Smith,  Foreman.'* 

The  appellant  moved  for  judgment  on  the  special  verdict, 
which  motion  was  overruled  and  an  exception  reserved.  The 
appellee  moved  for  judgment  on  the  special  verdict  and  the 
court  sustained  said  motion,  to  which  the  appellant  excepted. 
Final  judgment  was  then  entered  in  favor  of  appellee  for 
$554.63,  and  costs. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  exceptions  reserved. 

The  appellant  assigns  as  error : 

1.  That  the  court  erred  in  overruling  appellant's  motion 
for  judgment  in  its  favor  upon  the  special  verdict. 

2.  That  the  court  erred  in  sustaining  appellee's  motion 
for  judgment  in  his  favor  on  the  special  verdict. 

3.  That  the  court  erred  in  overruling  appellant's  motion 
for  a  new  trial. 

It  is  contended  that  under  the  facts  found  the  appel- 
lee is  only  entitled  to  compensatory  or  general  damages,  and 
not  for  the  special  damages  set  up  as  a  counter-claim.  We 
think  the  facts  found  in  the  special  verdict  entitled  the  ap* 
pellee  to  recover  the  special  damages  claimed. 

In  Vickery  v.  McOormick,  117  Ind.  594  (597),  the  court 
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say :  ^'  The  general  rule  is,  that  a  party  who  fails  to  comply 
with  his  contract  to  furnish  goods  is  liable  for  the  value  of 
the  goods  in  the  open  market  at  the  time  of  the  failure.  But 
when  similar  goods  can  not  be  purchased  in  the  market,  the 
measure  of  damages  is  the  actual  loss  sustained  by  the  pur- 
chaser in  not  receiving  the  goods  according  to  the  contract.^' 
See  Bahm  v.  Deig,  121  Ind.  283,  and  authorities  there  cited. 

In  Hadley  v.  BcucendcUe,  9  Exch.  341  (Sedgwick  Lead- 
ing Cases  Measure  of  Damages,  p.  46),  the  court  states 
what  we  deem  to  be  the  true  rule  governing  the  assess- 
ment of  damages  in  such  cases  as  this.  In  that  case  it 
is  said :  ^^  Where  two  parties  have  made  a  contract  which  one 
of  them  has  broken,  the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of  contract  should  be 
such  as  may  fairly  and  reasonably  be  considered  either  aris- 
ing naturally,  t.  «.,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both 
parties,  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it.'* 

The  fiicts  found  by  the  jury  show  that  the  appellee,  at  and 
just  prior  to  August  26th,  1881,  had  reconstructed  and  built 
his  hotel  building  in  the  city  of  Goshen,  Indiana,  at  a  cost 
of  $40,000,  and  that  appellee  was  proprietor  and  manager 
thereof,  and  had  within  said  hotel  thirty  rooms  that  were  un- 
furnished, and  when  so  unfurnished  were  of  no  use  or  value 
to  the  appellee ;  that  upon  said  day  he  contracted  with  the 
appellant  to  sell  and  deliver  to  him  the  several  items  of 
property  mentioned  in  the  appellant's  complaint,  which  con- 
sisted of  the  necessary  furniture  to  furnish  said  rooms,  at 
and  for  the  price  of  each  article  as  stated  in  the  complaint, 
and  agreed  to  deliver  the  same  and  set  the  same  up  in  appel- 
lee's hotel,  and  have  the  same  ready  for  use  in  said  hotel  by 
or  on  the  15th  day  of  September,  1881 ;  that  the  appellant, 
at  the  time  of  the  making  of  said  contract,  knew  the  pur- 
pose for  which  said  furniture  was  to  be  used. 
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The  contract  was  to  furnish  the  furniture  for  thirty  rooms 
in  a  hotel  and  set  it  up  in  the  rooms  and  have  it  ready  for 
use  and  occupancy  by  a  day  named.  From  these  facts  it 
necessarily  follows  as  a  conclusion  that  the  party  contracting 
to  furnish  the  same,  knew  that  the  rooms  were  valueless  as 
hotel  apartments  when  unfurnished ;  that  the  furniture  was 
necessary  to  enable  the  purchaser  to  use  and  occupy  the  same 
and  operate  his  hotel,  and  that  the  appellee  would  be  de- 
prived of  the  use  of  such  rooms  for  such  purpose  until  it 
complied  with  its  contract. 

The  facts  found  further  show  that  the  appellant  com- 
menced furnishing  the  furniture  soon  after  the  date  when  it 
was  all  to  have  been  furnished  and  put  up  in  the  rooms,  fur- 
nishing part  at  one  time  and  part  at  another.  The  facts  show 
that  the  appellee  had  reconstructed  and  rebuilt  a  valuable 
hotel  and  was  operating  it  himself,  and  the  damages  naturally 
resulting  from  the  breach  of  the  contract,  according  to  the 
facts  found,  were  what  the  rooms  would  have  been  worth 
to  appellee  furnished  according  to  the  contract  more  than 
they  were  worth  to  him  unfurnished  during  the  delay  in 
complying  with  the  contract.  Appellee  built  the  house  for 
a  particular  purpose  and  was  having  it  furnished  for  such 
purpose ;  he  was  not  bound  to  rent  out  the  rooms  for  another 
purpose  even  if  he  could  have  done  so.  If  there  had  been 
a  breach  and  a  total  failure  of  the  appellant  to  have  fur- 
nished the  whole  or  any  part  of  the  furniture,  and  the  appel- 
lee had  been  notified  that  he  was  not  intending  to  furnish  it, 
then  the  appellant  would  have  been  liable  for  the  difference 
in  value  of  the  furniture  between  its  price  in  the  open  mar- 
ket and  the  contract  price,  as  well  as  the  loss  of  the  use  of 
the  rooms  for  the  time  necessary  to  have  procured  the  fiir- 
niture  elsewhere,  but  in  this  case  the  appellant  furnished  the 
furniture  and  appellee  accepted  it,  so  that  the  damage  was 
the  loss  sustained  by  reason  of  the  delay. 

We  think  the  loss  of  the  use  of  the  rooms  as  they  were 
to  be  furnished,  might  fairly  be  considered  to  have  been  con- 
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templated  by  the  parties  at  the  time  of  the  making  of  the 
contract.  In  Richardson  v.  Ghynowethy  26  Wis.  656^  it  was 
held  that  a  defendant  failing  to  deliver  an  article,  knowing 
the  purpose  for  which  it  was  purchased,  was  liable  for  the 
profits  the  purchaser  would  have  made.  See  1  Sedgwick 
Measure  of  Damages  (7th  ed.),  pp.  218  to  239 ;  Field  Dam- 
ages, section  260;  (My  of  Terre  HatUe  v.  Hudnut,  112  Ind. 
542. 

It  is  contended  that  the  facts  found  do  not  state  the  dam- 
ages correctly,  that  if  the  plaintifi^  is  entitled  to  recover,  the 
amount  he  is  entitled  to  recover  would  be  the  difference  be- 
tween the  rental  value  of  the  rooms  unfurnished  and  fur- 
nished. 

This  objection  we  do  not  think  available  for  a  reversal  of 
the  judgment.  When  special  damages  of  this  character  are 
recoverable,  it  is  the  damage  the  party  himself  has  sustained 
that  he  is  entitled  to  recover. 

If  A.  purchase  grain  of  B.,  and  at  the  time  A.  has  a  pre- 
vious contract  to  sell  and  deliver  grain  to  C,  and  A.  pur- 
chases the  grain  of  B.,  with  a  view  of  filling  his  previous 
contract  with  C,  and  C.  is  advised  of  that  fact,  and  the  con- 
tract is  such  that  on  failure  to  deliver  B.  becomes  liable 
to  A.  for  the  profit  he  would  have  made,  the  damage  recov- 
erable is  the  profit  A.  would  have  made,  and  that  amount 
might  be  determined  by  a  finding  of  the  facts  showing  the 
amount  A.  was  to  pay  B.  for  the  grain,  and  the  amount  he 
would  have  received  from  C.  for  the  same.  So,  in  this  case, 
the  amount  of  damage  that  the  appellee  was  entitled  to  re- 
cover was  the  difference  in  value  to  the  appellee  in  the  rooms 
furnished  and  unfurnished  for  the  time  they  remained  un- 
furnished by  reason  of  appellant's  failure  to  furnish  the  fur- 
niture, and  that  amount  is  determined  by  finding  what  the 
rooms  were  worth  to  the  appellee  unfurnished,  and  what 
they  were  worth  furnished,  for  the  time  he  was  deprived 
of  the  use  of  them  for  the  purpose  for  which  they  were  to 
be  used. 
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The  jury  have  found  as  facts  that  the  use  of  the  rooms  un- 
furnished was  worth  nothing  to  the  appellee  during  that  time, 
and  furnished  they  would  have  been  worth  75  cents  per  day, 
and  the  number  of  days  each  room  was  unfurnished  from  the 
date  appellant  contracted  to  set  up  the  furniture  in  the  rooms 
is  also  stated  and  found  in  the  verdict,  and  the  gross  amount 
may  be  determined  by  a  mere  computation. 

The  facts  found  in  the  special  verdict  entitle  the  appellee 
to  a  judgment  for  the  amount  of  the  damage  found  to  have 
been  sustained  by  him.  Fosnon  v.  Landry^  anUy  p.  136. 
The  facts  found  cover  all  the  issues  in  the  case^  and  that  is 
all  that  is  required  by  a  special  verdict. 

It  is  further  contended  that  the  court  erred  in  not  sustain- 
ing the  motion  for  a  new  trial,  for  the  reason  that  the  judg- 
ment rendered  upon  the  verdict  is  in  excess  of  the  amount 
found  due  the  appellee  by  the  verdict,  but  this  question  is 
not  presented  by  the  record.  If  the  judgment  does  not  fol* 
low  the  verdict,  or  is  not  such  a  judgment  as  the  party  was 
entitled  to  have  rendered  upon  the  verdict,  to  present  any 
question  as  to  the  amount  or  form  of  the  judgment,  it  was 
necessary  to  make  a  motion  to  modify  the  judgment^  and 
properly  reserve  exceptions  in  case  the  motion  was  overruled. 
It  follows,  therefore,  from  the  conclusion  we  have  reached, 
that  there  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed^  with  costs. 

Filed  May  1, 1890. 
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Bain  et  al.  v.  Gobs. 

Praotioob.  —  Im^perfeet  Beeord, — Failure  to  Ineorporaie  Evidencei — Where  the 
evidence  is  not  in  the  record,  and  the  record  is  not  made  up  under  the 
provisions  of  the  statute,  or  the  rules  of  the  Supreme  Court,  in  such  a 
mode  as  to  present  the  questions  arising  on  the  admission  of  evidence, 
or  the  rulings  upon  instructions,  without  the  entire  evidence,  an  appeal 
will  not  be  sustained. 

From  the  Owen  Circuit  Coart. 

/  H.  Jordauy  E.  0.  Steelcy  L.  U.  Downey  and  0.  Matthews j 
for  appellants. 

D.  E.  Beem  and  W.  Hickamy  for  appellee. 

Elliott,  J. — The  evidence  is  not  in  record,  nor  is  the 
record  made  up  under  the  provisions  of  the  statute  or  the 
rules  of  the  court  in  such  a  mode  as  to  present  the  questions 
arising  on  the  admission  of  evidence  or  the  rulings  upon  in- 
structions without  the  entire  evidence,  and  the  appeal  can 
not  be  sustained.  We  have  repeatedly  indicated  that  we 
should  be  glad  to  have  the  record  so  made  up  as  to  present 
questions  without  incorporating  the  evidence,  and  we  repeat 
that  we  should  be  glad  to  encourage  such  a  practice.  Jones 
V.  Foleyy  121  Ind.  180;  Jferoer  v.  Gorbiny  117  Ind.  450. 

It  is,  however,  only  where  the  record  is  properly  made  up 
under  the  statute  or  the  rules  of  the  court,  that  we  can  con- 
sider questions  whiqji  can  not  be  fully  undersood  and  de- 
cided without  the  evidence,  in  cases  where  the  evidence  is 
not  in  the  record  by  a  bill  of  exceptions.*  McCoy  v.  BtaUy 
ex  rely  121  Ind.  160.    This  case  belongs  to  that  class. 

Judgment  affirmed. 

FUed  May  3, 1890. 
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The  State,  ex  reL  Boe,  v.  Weaver  H  aL 


No.  14,081. 

The  State,  ex  bel.  Roe,  v.  Weaver  et  ai^. 


SuPBmiB  Court. — Demumr. — ExeepUmu — iVaelioe. — No  qaestion  is  pre- 
sented to  the  Supreme  Court  on  a  ruling  sustaining  a  demurrer  where 
the  exception  reserred  is  to  the  rendition  of  the  judgment,  and  not  to 
the  ruling  on  the  demurrer. 

From  the  Harrison  Circuit  Court. 

O.  W.  Self,  N.  It.  Peokinpaugh  and  C7.  F.  Hdys^  for  appel* 
lant. 

W.  N.  Tracewea,  B.  J.  TraceweU  and  4*  W.  Funkhouser, 
for  appellees. 

Olds,  J. — This  was  an  action  to  compel  the  appellees,  who 
are  school  trustees  of  the  incorporated  town  of  New  Mid- 
dleton,  in  Harrison  county,  Indiana,  by  mandate,  to  make 
provision  for  the  teaching,  and  to  require  to  be  taught,  in  the 
common  school  of  said  town  the  following  branches  of  learn- 
ing, viz. :  Algebra,  rhetoric,  physical  geography  and  civil 
government. 

A  complaint  was  filed  by  the  appellant,  and  an  alternate 
writ  of  mandate  issued. 

Appellees  demurred  to  the  alternate  writ,  which  demurrer 
was  sustained,  and  the  appellant  failing  and  refusing  to 
amend,  judgment  was  rendered  on  demurrer  in  favor  of  ap- 
pellees against  the  relator,  Matthew  A.  Roe,  for  costs. 

The  error  assigned  and  discussed  by  appellant  is  the  rul- 
ing in  sustaining  the  demurrer. 

It  is  contended  by  counsel  for  appellees  that  no  question 
is  presented  by  the  record,  as  no  exception  was  reserved  to 
the  ruling  on  demurrer,  and  this  contention  is  supported  by 
the  record. 

The  record  shows  the  ruling  of  the  court  sustaining  the 
demurrer,  and  a  refusal  of  the  plaintiff  to  plead  further,  and 
that  he  abided  by  the  ruling,  and  that  the  court  rendered 
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judgment  on  the  demurrer,  and  that  no  exception  was  re- 
served to  the  ruling.  Then  follows  a  formal  judgment  in 
&vor  of  appellees  against  the  relator,  Matthew  A.  Roe,  for 
their  costs  and  charges  in  this  cause  laid  out  and  expended, 
'^  to  which  the  plaintiff  excepts/'  and  prays  an  appeal,  etc. 

The  ruling  upon  a  demurrer  is  one  thing,  and  the  render- 
ing of  judgment  another.  It  clearly  appears  by  the  record 
that  the  exception  is  to  the  rendition  of  the  judgment,  and 
there  is  no  exception  to  the  ruling  on  the  demurrer.  The 
exception  to  the  ruling  on  the  demurrer  should  have  been 
made  and  entered  at  the  time  of  the  ruling,  before  the  ren- 
dition of  the  judgment,  to  reserve  any  question  as  to  the 
ruling.  As  the  question  discussed  is  not  presented  we  can 
not  consider  it.  Niven  v.  Burke,  82  Ind.  466 ;  Fax  v.  Town 
of  Mordicdlo,  83  Ind.  483;  Burkam  v.  Bwk^  96  Ind.  270. 

Judgment  affirmed,  with  costs. 

filed  May  3, 1890. 
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el64  64* 


Kraft  v.  Thomas,  Executob.  im  ^ 


PsomaBOBT  NOTB. —  ITntten  lnsfrum«n<.— An  instrument  reading:  ''Oct. 
15ih,  1864.  For  yalne  received  of  C.  P.  Coleman,  three  handled  dollara^ 
in  full,  with  use  or  bearer,  waivin  valuation  and  appraisement  lawd. 
Paid  when  kald  for.    Edward  Kraft,"  is  a  promissory  note. 

Same. — Demnrid. — Bighi  o^  Action. —  When  Accrues. — Staiuie  qf  lAmUaUons. — 
Such  instrument  being  payable  generally,  at  no  particular  place,  on  de- 
mand, a  demand  is  not  necessary  as  a  condition  precedent  to  the  right 
to  sue  upon  it ;  and  hence  the  right  of  action  accrued  at  its  date,  and 
the  statute  of  limitations  began  to  run  from  that  time. 

Vol.  123,-33 
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Same. — Demand, —  When  Mtui  be  Made, — Where  a  demand  is  a  condition 
precedent  to  the  right  to  sue,  the  demand  must  be  made  witiiin  the  pe- 
riod of  limitation. 

From  the  De  Kalb  Circuit  Court. 

K  D.  HartmaUy  for  appellant. 
C  A.  MoGldlaUy  for  appellee. 

CoFF£Y,  J. — This  was  a  suit  by  appellee  against  the  ap- 
pellant upon  the  following  instrument  of  writings  viz.: 

''  October  15th,  1864. 

"For  value  received  of  C.  P.  Coleman  three  hundred  dol- 
lar, in  full,  with  use  or  bearer,  waivin  valuation  and  appraise- 
ment laws.     Paid  when  kald  for. 

"Edward  Kkapt.'' 

The  complaint  alleges  that  C.  P.  Coleman  died,  testate,  on 
the  4th  day  of  March,  1886,  and  that  the  appellee  is  his  duly 
qualified  executor ;  that  after  qualifying  as  such  executor  he 
called  upon  the  appellant  and  presented  said  note,  and  de- 
manded ^layment  thereof,  and  that  the  appellant  promised  to 
pay  the  same  in  a  short  time ;  that  he  has  since  failed  and 
refused  to  pay  the  same,  and  that  the  same  is  due  and  re- 
mains unpaid. 

To  this  complaint  the  appellant  filed  the  following  answer: 
"  The  defendant,  Edward  Kraft,  for  answer  to  the  plaintiff's 
complaint,  admits  the  execution  of  the  instrument  of  writ- 
ing sued  on  in  this  cause,  but  says  that  the  cause  of  action 
set  forth  in  the  plaintiff's  complaint  did  not  accrue  within 
twenty  years  before  the  death  of  the  plaintiff's  testate,  said 
Conrad  P.  Coleman." 

The  court  sustained  a  demurrer  to  this  answer,  and  the 
appellant  excepted. 

The  correctness  of  this  ruling  is  the  only  question  before 
us  for  consideration. 

The  appellee  has  not  favored  us  with  a  brief  in  this  cause, 
and  we  are  not  informed  as  to  the  ground  upon  which  tfie 
ooort  sustained  the  demurrer  to  this  answer. 
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The  instrument  of  writing  set  out  with  the  complaint  is  a 
promissory  note.  Lcmg  v.  Straus,  107  Ind.  94;  WiUy  v. 
Michigan  Mutual  Life  Ins.  Co.,  123  Ind.  411. 

The  complaint  in  the  cause  proceeds  upon  the  theory  that 
the  note  is  of  such  a  character  that  no  action  could  be  main- 
tained upon  it  unless  such  action  was  preceded  by  a  demand 
of  payment. 

The  answer  above  set  out  proceeds  upon  the  theory  that 
an  action  could  be  maintained  upon  this  note  without  a  pre- 
vious demand,  or  if  a  demand  was  a  condition  precedent  to 
a  right  to  sue,  that  unless  such  demand  was  made  within  the 
period  of  the  statute  of  limitations  the  right  of  action  was 
barred. 

This  note  is  one  payable  generally,  at  no  particular  place, 
on  demand.  On  such  a  note  no  demand  is  necessary  before 
the  commencement  of  an  action  to  recover  the  amount 
thereof,  the  commencement  of  suit  being  a  sufficient  demand. 
Bradfield  v.  McOormiek,  3  Blackf.  161 ;  Fankboner  v.  Fanh* 
boner,  20  Ind.  62 ;  Bumham  v.  Allen,  1  Gray,  496  ;  Mercer  v. 
\Patter8on,  41  Ind.  440. 

A  period  of  more  than  twenty-one  years  elapsed  between 
the  date  of  the  note  in  suit  and  the  death  of  the  payee,  so 
that  if  a  right  of  action  existed  without  a  demand  the  right 
was  barred  at  the  time  of  the  death  of  the  testator,  for  the 
statute  begins  to  run  when  the  right  of  action  accrues. 
Wright  y.  Tiehenor,  104  Ind.  186;  Bouav.  Waiden,  82  Ind. 
238 ;   Ware  v.  StaU,  ex  rel.,  74  Ind.  181. 

But  conceding  that  a  demand  was  a  condition  precedent  to 
the  right  to  sue,  still  we  think  the  right  of  action  is  barred, 
for  the  reason  that  the  demand  must  be  made  within  the  pe- 
riod of  limitation.  High  v.  Board,  etc.,  92  Ind.  580 ;  Nevy- 
9om  V.  Board,  etc,  103  Ind.  526. 

In  the  case  of  High  v.  Board,  etc.,  supra,  the  authorities 
upon  this  subject  are  collected,  and  this  court,  after  a  care- 
ful consideration  of  them,  said :  *^  Although  the  cause  of 
action  did  not  accrue  until  a  demand  was  made,  yet  the  de- 
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mand  Bhould  ha(ve  been  made  within  a  reasonable  period 
from  the  time  it  might  have  been  made.  A  reasonable  time, 
in  the  absence  of  circumstances  justifying  or  excusing  a  longer 
delay,  is  the  time  limited  by  statute  for  the  oommenoement 
of  the  action.  If  the  rule  was  otherwise,  a  party,  by  his  own 
act  or  failure  to  act,  could  preclude  the  running  of  the  stat- 
ute of  limitations  until  such  time  as  might  suit  his  interest, 
convenience,  or  pleasure  to  put  it  in  motion/' 

Guided  by  these  adjudications  we  are  required  to  hold  that 
the  court  erred  in  sustaining  the  demurrer  to  the  answer  now 
under  consideration. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
overrule  the  demurrer  to  the  first  paragraph  of  the  appel- 
lant's answer,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

FUed  May  2, 1890. 
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i»  gei  No.  14,174. 

BlERLT  V.  HaBRISOK  ET  AL. 

Bill  of  £zosFTiON&~l>ate  of  Br€seniatum,'--Omimon  of.^A  bill  of  excep- 
tions in  which  the  date  of  the  presentation  to  the  jadge  for  his  signature 
is  not  stated)  does  not  become  a  part  of  the  record. 

From  the  Hamilton  Circuit  Court. 

/.  Stafford  and  T.  E.  Boyd,  for  appellant. 
W.  Booth  and  E.  W.  PaUity  for  appellees. 

Mitchell,  C.  J. — Suit  by  John  H.  Bierly  against  Henry 
M.  Harrison  and  another,  to  recover  the  amount  due  on  a 
promissory  note  payable  in  a  bank,  in  this  State,  to  the  or- 
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der  of  H.  Richwine  or  bearer.  The  note  is  alleged  to  have 
been  transferred  to  the  plaintiff  by  endorsement  before  due. 
It  is  alleged  as  a  defence  that  the  note  had  been  executed  in 
consideration  of  the  sale  and  assignment  to  the  makers  thereof 
of  a  certain  interest  in  a  patent-right,  the  vendor  of  which  had 
neglected  to  comply  with  the  statute  regulating  the  sale  of 
patent-rights  within  the  State.  Tether  v.  Merea^  118  Ind. 
686.  The  cause  was  submitted  to  the  court  and  a  finding 
and  judgment  adverse  to  the  plaintiff  below  were  given,  and 
the  only  question  now  presented  is  whether  or  not  there  is 
any  evidence  to  support  the  finding.  The  point  is  made 
that  the  bill  of  exceptions  which  purports  to  contain  the 
long-hand  manuscript  of  the  evidence  is  not  in  the  record. 
The  transcript  shows  that  the  motion  for  a  new  trial  was  over- 
ruled on  the  7th  day  of  March,  1885,  and  that  sixty  days  were 
given  within  which  to  file  bills  of  exceptions.  There  is  what 
purports  to  be  an  informal  bill  of  exceptions  in  the  transcript, 
but  there  is  an  entire  failure  to  comply  with  the  statute,  in 
that  the  date  of  the  presentation  is  not  stated  in  the  bill  as 
required  by  the  statute  and  by  the  repeated  decisions  of  this 
court.  RigUr  y.  RigleVj  120  Ind.  431,  and  cases  cited.  In 
addition  to  this,  it  does  not  appear  from  the  record  that  the 
bill  of  exceptions  was  ever  filed  with  the  clerk.  2  Works 
Pr.,  section  1076 ;  Peek  v.  Vankirk,  15  Ind.  159 ;  OolumbuB^ 
€tc.j  R.  W.  Oo.  V.  PoweU,  40  Ind.  37. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  3, 1890. 
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No.  14,199. 

The  Security  Oohpany  of  Habtbobd  v.  Abbucele 

ET  AL. 

8uMMOKB.-~<SBrvie0  hy  PiiblieaHan.Staitule  dMufnced— The  statutes  provid- 
ing for  the  serrioe  of  prooees  by  publication  (Elliott's  Sopp.  sections  1, 
16),  reqaire  the  publication  of  the  notice  in  three  soccessiye  issaes  of  the 
newspaper  in  which  the  notice  is  published,  and  that  three  full  weeks 
shall  elapse  before  the  thirty  days  provided  for  shall  begin  to  ran.  Four 
insertions  in  the  newspaper  are  not  reqniied. 

TBJLCTiCK.—CUrk — Failure  to  FiU  PUading^ — Name  ^^  Tunc  Entry.  ^ 
Where  the  clerk  fails  to  make  an  entry  on  the  order-book  of  the  filing 
of  an  answer,  the  omission  may  be  supplied  by  an  application  for  a 
nunc  pro  tunc  entry. 

ButE.'-Nune  Pro  Tunc  Entry.—Bigki  ^  Oomt  to  Order.— The  trial  court 
having  judicial  knowledge  of  the  filing  of  pleadings  may,  on  its  own 
motion,  order  a  nunc  pro  tune  entry  of  a  pleading  omitted  by  the  clerk. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  21  P.  DavUy  for  appellant, 
J.  Stafford  and  T.  K  Bagd,  for  appellees. 

Bebkshibe,  J. — The  appellees  filed  their  complaint  to 
obtain  a  nuno  pro  tune  entry  in  an  action  that  had  been  tried 
and  finally  determined  between  the  same  parties^  and  in  which 
an  appeal  to  this  court  was  being  prosecuted  by  the  appellant 
herein. 

After  filing  their  complaint  the  appellees  gave  notice  to 
the  appellant  by  publication.  The  appellant  entered  a  spe- 
cial appearance,  and  moved  to  set  aside  the  notice.  This 
motion  the  court  overruled,  and  the  appellant  reserved  the 
proper  exception,  and  the  court  ruled  the  appellant  to  an- 
swer. 

The  appellant  then  filed  a  demurrer  to  the  complaint, 
which  was  overruled,  and  it  reserved  an  exception,  and  filed 
an  answer  in  general  denial. 

The  cause  being  at  issue  was  submitted  to  the  court,  and 


NOVEMBER  TERM,  1889.  519 

The  Security  Company  of  Hartford  v.  Arbuckle  et  al 

a  finding  made  for  the  appellees.  The  appellant  filed  a  mo- 
tion for  a  new  trial.  This  motion  the  court  overruled^  Itnd 
appellant  reserved  an  exception.  Thereupon  by  order  of 
the  court  the  ntme  pro  tunc  erUry  asked  for  was  made,  and 
judgment  rendered  against  the  appellant  for  costs. 
The  questions  presented  by  the  errors  assigned  are: 

1.  Did  the  court  err  in  overruling  the  motion  to  set  aside 
the  notice  ? 

2.  Did  the  court  err  in  overruling  the  demurrer  to  the 
complaint  ? 

3.  Did  the  court  err  in  overruling  the  motion  for  a  new 
trial? 

The  only  objection  made  to  the  notice  is  that  four  weekly 
publications  in  the  newspaper  in  which  publication  was  had 
were  not  made.  The  argument  is  that  the  statute  requires 
three  weeks'  notice  by  publication,  and  that  this  can  only 
be  given  by  publication  of  the  notice  in  four  successive  issues 
of  the  newspaper. 

The  statute  is  plain,  and  its  construction  ought  not  to  be 
doubtful  in  the  light  of  former  decisions  of  this  court  plac- 
ing a  construction  upon  it.  See  section  318,  R.  S.  1881,  as 
amended  by  the  act  of  1885.     Elliott's  Supp.,  section  1. 

The  material  part  of  the  section  to  the  question  under  con- 
sideration is  as  follows : 

*'  The  clerk,  by  order  of  the  court,  if  in  session,  or  in  va- 
cation without  such  order,  shall  cause  a  notice  of  the  pendency 
of  any  action,  and  the  term  at  which  the  same  will  stand  for 
trial,  to  be  published  for  three  weeks  successively.'' 

Section  516,  B.  S.  1881,  as  amended  by  the  Legislature  at 
its  session  of  1883  (Elliott's  Supp.,  section  16),  so  far  as  we 
need  to  quote  from  it,  is  as  follows  : 

^^Providedy  hotoevery  That  when  a  complaint  is  filed,  whether 
before  or  during  any  term  of  court,  the  plaintiff  may  fix  the 
day  during  such  term  by  endorsement  thereof  upon  the  com- 
plaint at  the  time  of  filing  the  same,  on  which  the  defendant 
shall  appear,  which  day,  when  so  fixed,  shall  be  stated  in  the 
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summons  when  issued.  And  the  action  shall  be  docketed  in 
its  order ;  and  if  summons  shall  be  personally  served  ten 
days  before  such  day,  or  publication  shall  be  made  three 
weeks,  thirty  days  before  such  day,  such  action  shall  there- 
upon stand  for  issue  and  trial  at  such  term,  and  the  court 
shall  have  jurisdiction  to  hear  and  determine  such  action  as 
if  summons  had  been  served  or  publication  made  before  the 
first  day  of  the  term  as  herein  provided  •  *  *  *  *  and  if 
summons  be  personally  served  ten  days  before  such  day,  or 
publication  made  three  weeks  successively,  thirty  days  before 
such  day,  such  case  shall  thereupon  stand  for  issue  and  trial 
at  such  term/' 

We  think  that  the  Legislature  intended  by  these  statutory 
provisions,  in  cases  of  notice  by  publication,  to  provide  for 
publication  of  the  notice  in  three  successive  issues  of  the 
newspaper  in  which  it  is  published,  and  that  three  full  weeks 
and  no  more  shall  elapse  before  the  thirty  days  provided  for 
shall  begin  to  run.  Unless  this  construction  is  given  to  the 
statute  fifty-two  days  must  intervene  from  the  day  that  the 
notice  first  appears  in  the  newspaper  and  the  day  fixed  for 
the  defendant  to  appear  and  answer,  or  the  well-settled  rule 
of  construction  in  computing  time  which  excludes  either  the 
first  or  last  day  named  and  includes  the  other,  must  be  dis- 
regarded. If  four  insertions  are  required,  then  twenty-one 
days  would  not  expire  at  the  beginning  of  the  twenty-first 
day  from  the  first  publication  and  the  commencement  of  the 
thirty  days  would  be  postponed  until  the  following  day,  for 
the  three  weeks'  notice  must  have  expired  before  the  thirty 
days  can  begin  to  run.  We  cite  the  following  cases:  Smith 
V.  Bowles,  85  Ind.  264 ;  Rhoades  v.  Ddaney,  50  Ind.  468 ; 
Meredith  v.  Chanceyy  59  Ind.  466. 

The  proceeding  in  question  would  have  been  more  in 
technical  form  if  it  had  been  by  notice  and  motion,  but  in 
the  complaint  and  notice  there  is  no  lack  of  substance,  and 
the  complaint  may  be  treated  as  a  motion  without  any  im- 
propriety.    Jenkins  v.  Longy  23  Ind.  460;  Bales  v.  JBroum, 
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57  Ind.  282 ;  Gray  v.  Robinson,  90  Ind.  527 ;  Loiz  v.  Scott, 
ll9lDd.  434. 

We  do  Dot  regard  the  application  or  proceeding  as  one  to 
amend  a  record,  but  one  to  obtain  a  nunc  pro  tunc  entry  in 
a  case  where  a  minute  of  certain  proceedings  had  before  the 
court  has  been  omitted  from  the  order-book. 

That  the  appellee,  Marj  E.  Arbuckle,  filed  a  separate  an- 
swer in  the  action  to  which  this  proceeding  refers,  is  proven 
beyond  controversy.  The  pleading  is  not  only  identified  by 
the  file  mark  of  the  clerk  of  the  court,  but  by  parol  evi- 
dence, and  there  is  no  evidence  to  the  contrary.  But  we  do 
not  think  parol  evidence  was  at  all  necessary ;  the  court  is 
presumed  to  have  cognizance  of  its  files,  and  especially  so  as 
to  the  pleadings  which  form  the  issues  upon  which  a  cause 
is  tried. 

Had  the  court  below,  having  judicial  knowledge,  as  it 
did,  of  the  filing  of  the  separate  answer  of  the  female  ap- 
pellee, when  it  discovered  that  its  clerk  had  omitted  to  make 
a  record  thereof,  on  its  own  motion  ordered  a  nunc  pro  tu/nc 
entry,  there  would  have  been  no  error.  It  is  the  duty  of 
the  court  to  see  that  a  correct  minute  is  made  on  its  order- 
book  of  every  step  taken  in  any  pending  action.  The  fail- 
ure of  the  clerk  to  make  an  entry  on  the  order-book  of  the 
filing  of  the  answer,  was  a  mere  omission  or  misprision  of 
the  clerk.  Gray  v.  Robinaony  supra ;  Schoonover  v.  Reed,  65 
Ind.  313;  Leonard  v.  BroughUm,  120  Ind.  536;  Lotz  v. 
ScoU,  supra. 

The  court  did  not  err  in  overruling  the  motion  for  a  new 
trial,  nor  in  overruling  the  demurrer  to  the  oomplaiot. 

Judgment  affirmed,  with  costs. 

Filttd  May  3, 1890. 
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No.  14,226. 

Maus  v.  Bome. 

wp  m\  Attacjhmbht.— 2Wa/  of  Bight  cf  Firoperty.—0(mpiainL''8t4lidaie!f  y.— In 
an  action  under  the  proTisions  of  section  1529,  B.  S.  1881,  to  try  the 
right  of  property  seized  by  virtue  of  an  attachment,  a  complaint  which 
alleges  that  the  plaintiff  is  the  owner  of  the  property  seized,  states  an 
absolute  claim,  and  is  sufficient. 
8AMM.—Boirtsf  in  Po9$e88i<m.^IkelaraUons  o/.— ^dnttwifrOity.— In  such  ac- 
tion the  party  instituting  the  attachment  proceeding  may  prove  that 
the  defendant  in  the  writ  had  possession  and  control  of  the  property  ss 
prima  facie  evidence  of  ownership,  and  may  show  his  declarations  while 
in  possession,  as  indicating  the  character  of  the  possession,  whether 
made  in  the  presence  of  the  adverse  party  or  not. 

From  the  Marion  Circuit  Court. 
A.  B.  Young,  for  appellant. 

Olds^  J. — This  was  an  action  brought  by  the  appellee 
against  the  appellant  to  try  the  right  of  property  under  the 
provisions  of  section  1529,  R.  8.  1881. 

The  appellant  brought  suit  before  a  justice  of  the  peace 
against  one  Abraham  Jacobs,  and  instituted  proceedings  in 
attachment,  and  attached  the  property  in  controversy  as  the 
property  of  said  Jacobs,  and  the  appellee  instituted  this  suit 
to  try  the  right  to  such  property.  The  property  consisted 
of  a  counter,  side-board,  ice-chest,  and  other  saloon  and  bar 
fixtures. 

Issues  were  joined  and  a  trial  had  before  the  justice.  The 
cause  was  appealed  to  the  circuit  court,  and  again  tried,  re- 
sulting in  a  verdict  and  judgment  for  the  appellee. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  ovei^ 
ruled,  and  exceptions  reserved. 

The  errors  assigned  are : 

1.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 
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2.  That  the  court  below  erred  in  overruling  the  motion 
for  a  new  trial. 

It  is  contended  that  the  complaint  is  not  sufficient^  in  that 
it  does  not  state  that  the  plaintiff  is  entitled  to  the  posses- 
sion of  the  property. 

IEhe.4taitHte^  ■flrrt'iiwi  i#fi9,  mpray  authorizing  an  action  of 
this  character  to  be  brought^  expressly  states  what  shall  be 
set  forth  in  the  complaint^  and  it  requires  that  the  complaint 
shall  state  the  plaintiff's  claim  to  the  property^  and  ^'  the 
nature  of  such  claim,  whether  absolute  or  conditional.''  The 
complaint  in  this  case  alleges  that  the  plaintiff  is  the  owner 
of  the  property,  it  states  an  absolute  claim,  and  is  sufficient 
under  the  statute. 

Abraham  Jacobs  formerly  owned  the  property  in  contro- 
versy. The  appellee  claimed  to  have  purchased  the  prop- 
erty, and  to  be  the  owner  of  the  same  at  the  time  it  was 
taken  by  the  officer  by  virtue  of  the  writ  of  attachment.  The 
appellant  offered  to  prove  by  one  Charles  Gerton,  a  witness 
in  his  behalf,  that  after  the  trial  the  appellee  claimed  to  have 
purchased  the  property,  and  immediately,  and  within  a  few 
days  before  the  goods  were  seized  by  the  officer,  that  Jacobs 
was  in  full  possession  of  the  saloon  and  the  fixtures  in  con- 
troversy, and  while  so  in  full  possession,  and  apparently  con- 
ducting the  saloon  business  and  using  the  fixtures,  that  there 
at  the  saloon  during  business  hours,  while  using  the  fixtures, 
he  stated  to  witness  that  he  wanted  a  place  to  store  the  goods 
in  controversy,  and  that  he  wanted  to  sell  them,  and  if  wit- 
ness would  send  him  a  purchaser  he  would  pay  him  for  so 
doing ;  that  Jacobs  several  times  stated  that  he  wanted  to 
sell  them  and  wanted  a  place  to  store  them. 

Appellant  also  offered  to  prove  by  one  Bicht  that  the  said 
Jacobs,  while  in  possession,  employed  him  to  pack  some  of 
the  goods,  and  that  he  stated  to  him  that  they  were  only  to 
be  shipped  to  Crawfordsville ;  that  Jacobs  stated  to  the  wit- 
ness at  the  place  of  business,  and  while  in  possession  of  the 
goods,  that  he  wanted  to  sell  his  fixtures,  and  told  the  wit- 
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ness  what  be  would  take  for  them,  that  he  would  take  |300, 
and  give  possession  in  five  minutes. 

The  witnesses  were  placed  upon  the  witnessHstand  and 
proper  questions  asked  to  elicit  the  testimon j,  and  objection 
was  made^  on  the  grounds  that  the  statements  of  Jacobs  were 
not  made  in  the  presence  of  the  appellee^  and  the  court  sus- 
tained the  objections^  and  excluded  the  testimony,  and  ap- 
pellant excepted. 

It  seems  to  be  well  settled  by  the  decisions  of  this  court, 
that  where  the  title  to  personal  property  is  involved,  a 
party  may  prove  that  the  person  through  whom  he  claims 
title  had  possession  and  control  of  such  property  as  prima 
faoie  evidence  of  ownership,  and  the  act  of  possession  hav- 
ing been  proven,  that  the  declarations  of  such  person  while 
in  possession,  indicating  the  character  of  the  possession,  are 
also  admissible  in  evidence,  whether  made  in  the  presence 
of  the  adverse  party  or  not.  MoGonneU  v.  Hannah^  96  Ind. 
102,  and  authorities  there  cited.  See,  also,  Oreighton  v.  Hap- 
pis,  99  Ind.  369 ;  Brown  v.  Kenyon,  108  Ind.  283 ;  Riehl  v. 
Evansville^  etc.,  Am\  104  Ind.  70;  Durham  v.  Shannon^ 
116  Ind.  403. 

This  doctrine  renders  the  proof  of  the  possession  of  the 
property  by  Jacobs,  and  the  statements  made  by  him  while 
in  the  full  possession,  controlling  and  using  the  property  in 
controversy,  admissible  in  evidence  as  explanatory  of  his 
possession,  though  such  declarations  and  statements  were 
made  in  the  absence  of  the  appellee. 

It  follows  from  this  conclusion  that  the  court  erred  in  ex- 
cluding the  evidence  of  the  statements  of  Jacobs  made  while 
in  the  possession,  control  and  use  of  the  property  in  regard 
to  such  property,  and  in  overruling  the  motion  for  a  new 
trial.     For  this  error  the  judgment  must  be  reversed. 

Judgment  reversed,  at  costs  of  appellee,  with  instmctioDS 
to  sustain  appellant's  motion  for  a  new  trial. 

Filed  Maj  2, 1890. 
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FisoHEB  V.  Holmes. 

FBACnci.— &i<s  (f  Beal  EeUUe.^ Action  to  Beeover  Qmfonsgion.-'AddUUmad 
Poarties, — Motion  to  Make, — Prcfper  Overruling  ef. — In  an  action  to  recover 
a  commission  on  the  sale  of  real  estate  it  was  not  error  for  the  court  to 
overmle  the  motion  of  the  defendant,  supported  by  affidavit,  to  make 
certain  persons  parties  to  the  action,  on  the  ground  that  said  persons 
were  each  claiming  that  they  had  made  a  sale  of  the  property  mentioned 
in  the  complaint  as  the  agent  of  the  defendant,  and  were  claiming  a 
oommission  for  such  sale.  The  controversy  between  said  persons  and 
the  defendant  could  not  in  any  way  afTect  the  right  of  the  plaintiff  to 
recover,  if  the  defendant,  as  alleged  in  the  complaint,  had  employed  him 
to  sell  the  real  estate  at  an  agreed  per  cent.,  and  he  had,  in  fact,  made 
the  sale.    Section  272,  R.  S.  1881,  does  not  apply  to  such  a  case. 

JUDGMBNT. — Bee€very  of  Lut  AmounL —  Who  Can  Not  Complain  of, — ^A  de- 
fendant can  not  complain  that  the  plaintiff  recovered  judgment  for  a 
less  amount  than  he  was  entitled  to,  if  entitled  to  anything.  If  anenor 
was  committed,  the  error  was  not  prejudicial  to  the  defendant. 

From  the  Vigo  Superior  Court. 
IP.  W.  Rumaeiff  for  appellant. 

CoFEEY,  J. — This  was  a  suit  by  the  appellee  agaiust  the 
appellant  to  recover  a  commission  on  the  sale  of  real  estate. 
The  complaint  alleges  that  the  appellant  employed  the  ap- 
pellecy  a  real  estate  broker  in  the  city  of  Terre  Haute^  to 
find  a  purchaser  for  the  real  estate  of  the  appellant  at  the 
price  of  twenty-three  hundred  dollars,  and  agreed  to  pay  for 
such  service  a  commission  of  three  per  cent,  on  that  amount; 
that  he  did  find  such  purchaser,  and  that  appellant  did  sell 
him  said  property  at  and  for  the  price  of  twenty-one  hun- 
dred dollars. 

The  appellant  appeared  to  the  action,  and  filed  an  a£Bda- 
vit  to  the  effect  that  Thomas  H.  Riddle  and  John  Vancleave 
were  each  claiming  that  he  had  sold  the  property  mentioned 
in  the  complaint,  as  the  agent  of  the  appellant,  and  were 
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'each  claiming  a  oommission  of  tliree  per  cent,  for  such  sale ; 
that  the  appellee  and  the  said  Riddle  and  Vancleave  were 
each  claiming  said  commission  of  three  per  cent,  on  account 
of  the  sale  of  said  property,  and  that  the  commission  so 
claimed  by  said  parties  was  on  account  of  but  one  and  the 
same  transaction. 

On  said  a£5davit  t]fe  appellant  moved  the  court  to  make 
the  said  Riddle  and  Vancleave  parties  defendants  to  said  ac- 
tion, which  motion  the  court  overruled,  and  appellant  ex- 
cepted. 

Upon  issues  formed  the  cause  was  tried  by  a  jury,  which 
trial  resulted  in  a  verdict  and  judgment  for  the  appellee 
in  the  sum  of  fifty  dollars. 

It  is  contended  by  the  ap{)ellant  that  the  verdict  of  the 
jury  is  not  supported  by  the  evidence.  It  is  claimed  that 
under  the  contract  declared  on,  the  appellee  should  have 
recovered  sixty-three  dollars  or  nothing,  and  as  the  ver- 
dict was  for  fifty  doUara  only,  it  is  not  supported  by  the 
evidence.  The  evidence  is  not  in  the  record,  and  for  that 
reason  we  are  unable  to  determine  what  merit,  if  any,  there 
is  in  the  plaintiff's  contention.  As  the  jury  found,  how- 
ever, that  the  appellant  and  the  appellee  made  the  contract  set 
out  in  the  complaint,  it  would  seem  that  the  appellant 
should  not  be  heard  to  complain  that  the  jury  did  not  allow 
the  appellee  as  large  a  sum  as  he  was  entitle  to  recover.  If 
the  jury  erred  it  was  in  favor  of  the  appellant,  and  he 
can  not  complain  that  such  error  injured  him. 

It  is  earnestly  contended  by  the  appellant  that,  under 
the  showing  made  by  the  affidavit  above  referred  to,  the 
court  should  have  ordered  Riddle  and  Vancleave  made  par- 
ties to  the  suit,  and  in  support  of  his  contention  appellant 
relies  on  the  provisions  of  section  272,  R.  S.  1881. 

We  do  not  think  the  court  erred  in  overruling  the  motion 
to  make  additional  parties.  The  most  that  can  be  said  of 
the  showing  made  in  the  affidavit  filed  by  the  appellant  is, 
that  each  of  the  three  parties  named  claimed  a  commission 
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of  three  per  cent,  on  the  price  for  which  the  property  named 
in  the  complaint  was  sold.  That  was  a  controversy  between 
the  appellant  and  each  of  the  parties  claiming  a  commission. 
We  are  anable  to  perceive  any  reason  why  the  controversy 
between  the  parties  to  this  suit  could  not  be  finally  deter- 
mined without  the  presence  of  the  other  two^  or  without  af- 
fecting the  rights  of  the  other  parties.  If  the  property  named 
in  the  complaint  was  not  sold  by  the  appellee,  but  was  sold 
by  one  of  the  other  parties  named,  that  was  a  matter  of  de- 
fence of  which  the  appellant  could  avail  himself  without  the 
presence  of  either  Riddle  or  Vancleave  as  parties  to  the  suit. 
Nor  would  the  result  of  this  suit  affect  the  claim  of  either 
Riddle  or  Vancleave,  as  they  do  not  appear  to  have  made 
any  claim  under  the  contract  made  between  the  parties  to 
this  suit. 

Perhaps,  if  the  appellant  had  admitted  the  indebtedness 
set  up  in  the  complaint,  and  had  been  doubtful  as  to  which  of 
the  parties  named  was  entitled  to  the  money  he  could  have 
interpleaded  them  and  brought  the  money  into  court,  and 
could  have  been  relieved  from  further  litigation.  Ketcham 
V.  Brazilj  ete.,  Co.,  88  Ind.  516.  But  this  he  did  not 
choose  to  do,  but  sought  to  litigate,  with  three  parties  in- 
stead of  one,  as  to  how  much,  if  any,  commission  he  should 
pay.  The  case  does  not  fall  within  the  provisions  of  section 
272, 9upra,  and  the  court,  therefore^  did  not  err  in  overruling 
the  motion  of  the  appellant. 

Judgment  affirmed. 

FUed  May  3, 1890. 


628  SUPREME  COURT  OF  INDIANA, 


Sinker,  Davis  &  CompMij  ttoLv.  Kidder. 


No.i4,aoe. 
SiNKEB,  Davis  &  Company  et  al.  v.  Kidder. 

W^RBAirrY. — Breach  <^, — HirCn^rs. — l)amajgt%, — Acii(m, — i^xiefice. — Whexe 
a  steam  boiler  is  sold  with  an  express  warranty  to  a  firm  composed  of 
two  partners,  and  there  is  a  breach  of  the  warranty  after  one  of  the 
members  of  the  firm  has  sold  his  interest  in  the  firm  property  to  the 
other  and  retired  from  the  firm,  the  remaining  partner  may  maintain 
an  action  for  the  damages  sustained  because  of  such  breach. 

Samb. — Ifttf. — Destruction  cj  by  Boiler  Expbmon. — Benial  Value. — Measure  of 
Damages, —  Witnenet, — Where  a  boiler  sold  with  warranty  explodes,  the 
rental  value  of  the  mill,  for  which  the  boiler  furnished  the  motive 
power,  daring  the  time  it  remained  idle  on  account  of  such  explosion, 
is  an  element  of  damages  in  an  action  for  the  breach  of  the  warranty, 
and  in  ascertaining  such  value  witnesses  acquainted  with  the  capacity 
of  the  mill  and  its  daily  work  may  be  called. 

From  the  Marion  Superior  Court. 

A.  (7.  AyreSj  E.  A,  Brovm  and  X.  Jf.  Harvey,  for  appellanta. 
T.  A.  NaniZy  A,  P.  ^xinton  and  J,  E.  Scott,  for  appellee. 

Berkshire^  J. — This  was  an  action  brought  by  the  appel- 
lee against  the  appellant  to  recover  damages  arising  out  of 
the  sale  and  delivery  of  a  steam  boiler.  The  complaint  is 
in  two  paragraphs.  The  first  paragraph  alleges  an  express 
warranty  and  a  breach  thereof;  the  second  paragraph  charges 
fraud.  Demurrers  were  filed  to  the  two  paragraphs  of  com- 
plaint, and  overruled  and  the  proper  exceptions  reserved. 

The  defendant  answered  in  two  paragraphs,  a  general  de- 
nial, and  a  special  denial.  Instead  of  moving  to  reject  the 
second  paragraph  the  appellee  replied  the  general  denial. 

The  cause  being  at  issue^  was  submitted  to  a  jury  for  trial, 
who  afterwards  returned  a  verdict  for  the  appellee,  and  over 
a  motion  for  a  new  trial,  the  court  rendered  judgment  upon 
the  verdict.  From  the  judgment  at  special  term  an  appeal 
was  taken  to  general  term,  and  the  judgment  at  special  term 
being  affirmed,  this  appeal  is  prosecuted. 
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Several  errors  were  assigned  in  general  term^  but  as  coun* 
sel  for  the  appellant  limit  their  argument  to  a  consideration 
of  questions  arising  out  of  the  ruling  of  the  court  in  over- 
ruling the  motion  for  a  new  trials  other  questions  are  waived, 
and,  therefore,  we  will  only  consider  the  questions  to  which 
counsel  call  our  atteution. 

It  appears  from  the  allegations  of  the  complaint  that  the 
said  steam  boiler  was  sold  and  delivered  to  the  firm  of 
'^  Kidder  Bros./^  the  members  of  said  firm  being  the  appel- 
lee and  one  Wright  L.  Kidder,  and  that  before  the  explo- 
sion of  the  said  boiler,  and  the  injuries  resulting  therefrom, 
the  said  Wright  L.  Kidder  sold  and  conveyed  all  of  his  in- 
terest in  the  firm  property  and  the  assets  of  the  firm  to  the 
appellee. 

Wright  L.  Kidder  was  made  a  party  defendant  to  the  ac- 
tion to  answer  as  to  any  interest  he  had  in  the  subject-mat- 
ter in  litigation,  and  answered  that  he  had  none. 

It  is  urged  by  counsel  for  the  appellant  that  the  appellee 
could  not  maintain  an  action  for  the  damages  sustained  be- 
cause of  the  breach  of  warrant)^  alleged,  for  the  reason  that 
the  warranty  was  made  to  the  firm  of  '^  Kidder  Bros.,'^  and 
that  a  warranty  of  personal  property  can  not  be  transferred 
to  a  person  not  a  privy  to  the  contract. 

We  are  not  called  upon  to  decide  this  question,  and,  there- 
fore, do  not  do  so. 

The  appellee  was  a  privy  to  the  contract  made,  as  it  was, 
with  '^  Kidder  Bros.,''  the  same  as  if  it  had  been  made  in 
woi*ds  with  Willard  Kidder  and  Wright  L.  Kidder.  They 
being  the  only  members  of  the  firm  when  the  firm  name  was 
employed,  it  was  a  contract  with  the  members  of  the  firm. 
'^  Kidder  Bros.,"  independent  of  the  persons  doing  business 
under  that  name  was  a  non-entity.  But  suppose  the  name 
of  the  firm  had  been  Willard  Kidder  and  Wright  L.  Kid- 
der, and  they  had  been  thus  designated  in  the  contract,  or 
suppose  there  had  been  no  partnership  but  Willard  Kidder 
Vol.  123.— 34 
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ttnd  Wright  L.  Kidder  had  been  contracted  with  as  joint 
owners,  could  it  be  contended  with  any  show  of  reason  that 
Willard  Kidder  was  a  stranger  to  the  contract?  We  ap- 
prehend that  no  one  would  thus  contend,  and  yet  it  seems 
to  us  that  such  a  contention  would  be  equally  defensible  as 
the  one  made.     We  can  see  no  difference. 

But  let  us  consider  the  question  a  little  further.  If  the 
firm  is  the  entity,  and  not  the  members  thereof,  if  the  firm 
of  Kidder  Bros,  had  been  composed  of  three  members  when 
the  contract  was  made,  and  one  of  the  members  thereof  had 
dropped  out,  and  the  business  continued  without  any  change 
in  the  firm  name,  then  there  could  be  no  question  but  that 
the  appellee  would  have  been  liable  to  the  firm  composed  of 
two  members,  and  if  this  is  to  follow,  then  if  the  appellee 
had  continued  to  carry  on  business  in  the  firm  name  after  he 
bought  Wright  L.  Kidder's  interest,  the  entity  of  "  Kidder 
Bros.''  would  still  have  been  in  existence,  and  that  being 
true,  the  firm  could  have  maintained  the  action  the  same  as 
if  a  member  of  the  firm  had  not  dropped  out.  This  con- 
clusion must  follow  if  the  members  of  a  firm  are  not  parties 
to  contracts  made  in  the  firm  name.  See  Benjamin  Sales  (3d 
ed.),  section  514,  and  cases  cited. 

The  members  of  a  firm  hold  property  much  like  tenants 
by  entireties  hold  title  to  real  estate.  Story  Partnership  (7th 
ed.),  sections  89-91 ;  Parsons  Contracts  (3d  ed.),  section  168; 
West  V.  Skip^  1  Ves.  Sen.  259 ;  Blakdey  v.  Le  Due,  22  Minn. 
476;  Thompson  v.  Lowe,  111  Ind.  272. 

In  such  cases  the  covenant  or  warranty  is  with  each  ten- 
ant or  partner  as  the  owner  of  the  whole,  and  not  as  the 
owner  of  a  moiety. 

We  think  the  court  committed  no  error  in  instructing  the 
jury  that  one  element  of  damages  was  the  rental  value  of 
the  mill  during  the  length  of  time  that  it  remained  idle  on 
account  of  the  explosion  of  the  boiler  which  furnished  the 
power  that  moved  the  machinery. 

In  ascertaining  such  value  it  was  proper  to  call  on  wit- 
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nesses  who  were  acquainted  with  the  capacity  of  the  mill 
and  its  work  from  day  to  day  down  to  the  time  when  the 
boiler  exploded. 

We  are  of  the  opinion  that  there  was  no  error  in  the  in- 
structions of  the  court  relative  to  the  question  of  damages. 
Base  V.  Wallace,  11  Ind.  112;  Page  v.  Ford,  12  Ind.  46; 
Poland  V.  Miller,  95  Ind.  387 ;  Benjamin  Sales  (3d  ed.)^  sec- 
tions 1215,  1216,  1273;  Usher  Sales  of  Personal  Property, 
section  506 ;  Biddle  Warranties  in  Sale  of  Chattels,  section 
335,  and  note ;  1  Sutherland  Damages,  97 ;  1  Sedgwick 
Measure  of  Damages  (7th  ed.),  614;  Hexter  v.  Knox,  63  N.  Y. 
661  ;  Strawn  v.  Goggswdl,  28  111.  457 ;  Benton  v.  Fay,  64 
111.417;  Oriffen  v.  Colver,  16  N.  Y.  489;  Qreen  v.  Mann, 
11  111.  613 ;  Berhey  &  Qay  Furniture  Co.  v.  HaaoaM,  ante, 
p.  502 ;  City  of  Terre  Haute  v.  Hudnut,  112  Ind.  542. 

In  our  opinion  there  was  no  such  misconduct  on  the  part 
of  the  jury  or  prevailing  party  as  to  require  the  granting  of 
a  new  trial. 

There  is  nothing  in  the  record  to  indicate  that  the  presence 
of  the  small  piece  of  boiler  iron  where  the  jury  could  look 
upon  it  influenced  the  verdict  of  the  jury,  or  that  the  appel- 
lee permitted  it  to  remain  there  for  that  purpose ;  but  whether 
so  or  not  the  appellant's  counsel  made  no  objection  to  its 
presence,  and  must  be  held  to  have  waived  any  such  ob* 
jection. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  May  2, 1890. 
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No.  14,195. 
\    StIPP  £T  AL.  V.   CULMANy   TbEASUBEB. 

Fbkb  Gbavkl  Boad.— JESrfaMuAifMia  cf.-^Coiwnty  (hmmMimen, — Spttial  Seh 
ffioii.-*Th6  board  of  commiBsioners  have  power  to  act  at  a  special  ses- 
simv  ia  tl^e  matter  of  the  eBtablishment  of  a  free  turnpike  road. 

fiUioe. — Apipeal  by  Some  Property  Ownen, — J^ed  <tf  asto  (Xhen. — ^An  appeal 
by  some  of  those  whose  property  would  be  affected  by  the  establishment 
of  a  free  turnpike  road,  from  the  order  of  the  board  of  commissioners, 

..   in  reference  to  the  same,  does  not  have  the  effect  to  stay  or  suspend  pro- 

'  ceedings  as  to  those  who  did  not  appeal.  Meehan  ▼.  Wiles,  93  Ind.  52, 
distinguished. 

Bvn>KHG&. — Introductum  of  After  ArgumenL — DiacreUon  af  CowrL — Where 
after  the  close  of  the  evidence,  and  the  arjifument  of  counsel,  the  ooari 
permitted  one  of  the  parties  to  the  action  to  introduce  additional  testi- 
mony, there  is  no  available  error,  unless  it  is  made  to  appear  that  the 
court  abused  the  discretion  it  has  in  such  a  matter,  to  the  detriment  of 
the  complaining  party. 
Bbbkshire,  J.,  dissents. 

From  the  Monroe  Circuit  Court. 

J.  B.  East,  W.  H.  East,  8.  E.  Garmiehad,  E.  Chrr,  M.  M. 
Dunlap,  i2.  W.  Miers,  if.  F,  Dunn  and  G.  O.  Dunn^  for  ap» 
pellants. 

J.  H.  Louden,  W.  P.  Rogers,  J.  W.  Buekirk  and  P.  K. 
Bushirkj  for  appellee. 

Coffey,  J. — This  was  a  suit  by  the  appellants  against  the 
appellee,  as  treasurer  of  Monroe  county,  to  enjoin  the  col- 
lection of  assessments  made  for  the  purpose  of  constructing 
a  free  gravel  road  under  the  provisions  of  sections  5091  to 
6114,  S.  S.  1881. 

The  causes  alleged  in  the  complaint  for  enjoining  such 
assessments  are : 

First.  That  at  the  time  the  petition  for  said  improvement 
was  presented  to  the  board  of  commissioners  said  board  was 
not  in  regular  session,  but  was  specially  called  together  by 
the  auditor  of  Monroe  county^  and  that  said  board  at  said 
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special  session  granted  the  prayer  of  said  petition,  and  ap- 
pointed viewers  and  an  engineer  who  were  ordered  to  meet 
at  the  offioe  of  the  auditor  of  said  oounty  on  the  29th  day 
of  May,  1884,  to  qualify  and  proceed  to  view,  lay  out  and 
straighten  said  proposed  improvement ;  that  they  were  the 
only  viewers  appointed  to  view  said  proposed  improvement. 

Second,  That  on  the  23d  day  of  June,  1884,  or  prior 
thereto,  a  petition  had  been  filed  by  parties  claiming  to  rep- 
resent a  majority  of  the  land-holders,  and  also  a  majority 
of  the  acres  of  land  lying  within  two  miles  of  the  proposed 
improvement,  and  whose  lands  had  been  reported  as  bene- 
fited by  said  proposed  improvement ;  that  on  said  day,  John 
Stipp,  one  of  the  appellants,  and  others,  filed  exceptions, 
which  were  overruled  by  said  board,  and  an  order  entered 
that  said  improvements  be  made  as  prayed  for  in  said  peti- 
tion, and  that  the  lands  set  out  in  said  report  be  assessed  for 
the  expenses  of  said  improvements;  that  at  the  time  of 
making  said  orders  said  board  was  not  in  legal  session  for 
the  reason  that  the  regular  session  of  said  board  expired  on 
the  11th  day  of  June,  1884,  and  said  board  was  not  in 
special  session  because  said  session  was  not  called  by  the 
auditor  of  said  county,  nor  by  the  clerk  of  the  circuit  court, 
nor  the  recorder  of  said  county. 

Third.  That  within  thirty  days  from  the  time  of  making 
said  orders  John  Stipp  and  others  placed  an  appeal  bond  on 
file  with  the  auditor  of  said  county,  and  caused  an  appeal  to 
be  taken  to  the  Monroe  Circuit  Court  from  said  orders ;  that 
while  said  appeal  was  pending  in  the  Monroe  Circuit  Court, 
to  wit,  on  the  17th  day  of  July,  1884,  said  board  received 
bids  for  said  improvement,  and  let  the  contract  for  the  con- 
struction of  the  same  to  Messrs.  Stewart  and  Stewart,  and 
on  the  4th  day  of  September,  1884,  while  said  appeal  was 
still  pending,  said  board  made  an  order  to  issue  bonds  to  an 
amount  not  exceeding  $20,000  for  the  construction  of  said 
improvement. 

Fourth.   That  on  said  23d  day  of  June,  1884,  said  board 
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appointed  John  A.  Reeves^  James  A.  Baker  and  Jacob  Car- 
michael  to  assess  the  benefits  to  the  land  lying  within  two 
miles  of  said  improvement  which  had  been  reported  as  ben- 
efited by  said  first  viewers^  and  that  said  Beeves,  Baker  and 
Carmichael  filed  their  report  on  the  2d  day  of  February, 
1885,  while  said  appeal  was  still  pending,  which  assessment 
is  the  tax  sought  to  be  collected  by  the  appellee ;  that  said 
board,  at  said  time  it  received  said  report,  while  in  special 
session,  confirmed  the  same,  and  ordered  said  tax  to  be  as- 
sessed and  collected  for  the  purpose  of  defraying  the  ex- 
penses of  said  improvement. 

Upon  issues  formed  the  cause  was  tried  by  the  court,  who, 
at  the  request  of  the  appellee,  made  a  special  finding  of  the 
fiicts  proven,  and  stated  its  conclusions  of  law  thereon.  The 
appellants  excepted  to  the  conclusions  of  law,  filed  a  motion 
for  a  new  trial,  which  was  overruled,  filed  a  motion  for  a 
venire  de  navOy  which  was  overruled,  and,  also,  moved  the 
court  for  judgment  in  their  fiivor  on  the  special  finding  of 
&cts,  which  was  also  overruled,  and  they  excepted.  The 
court  rendered  judgment  on  the  special  findings  for  the  ap- 
pellee, from  which  this  appeal  is  prosecuted. 

No  question  on  the  pleadings  is  presented  or  ai^ed  by 
either  party  in  their  briefs,  and  for  this  reason  they  need  not 
be  further  considered. 

It  is  shown  by  the  special  finding  of  the  court  that  the 
board  of  commissioners  of  Monroe  county  met  in  special 
session  on  the  5th  day  of  May,  1884,  on  the  call  of  the 
auditor  of  said  county,  to  consider  a  petition  for  the  gravel 
road  now  in  dispute ;  on  that  day  Wylie  and  five  or  more 
other  land-owners,  whose  land  would  be  affected  by  the  pro- 
posed improvement,  filed  and  presented  to  said  board  their 
petition  praying  for  the  location  and  construction  of  a  free 
turnpike  road,  and  Bled  the  bond  required  by  the  statute, 
which  was  approved.  The  board  thereupon  appointed  three 
<lisinterested  freeholders  and  a  competent  engineer  to  view 
and  lay  out  the  proposed  improvement  and  estimate  the  ex- 
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pense  and  damage^  and  to  report  the  lands  affected  thereby, 
and  ordered  that  they  should  meet  at  the  auditor^s  office  on 
the  29th  day  of  May,  1884,  to  qualify  and  proceed  with  said 
view.  The  auditor  issued  and  published  the  statutory  notice. 
At  the  regular  June  term  of  said  board  the  petitioners  ap- 
peared, and  William  Campbell,  Eliza  Shields,  F.  E.  E.  Ran- 
dall, Bobert  Marshall,  J.  M.  May  &  Son  and  Nathan  Smith, 
appellants  here,  and  three  others,  filed  a  petition  asking  to 
withdraw  their  names  from  the  petition  for  said  proposed 
improvement,  which  was  refused  by  the  board.  Barton  Arm- 
strong and  others  moved  to  dismiss  the  petition,  which  mo- 
tion was  overruled,  and  said  viewers  then  filed  their  report. 
After  overruling  a  motion  to  dismiss  the  report,  the  board, 
on  proof,  found  that  a  majority  of  the  land-owners  whose 
land  would  be  benefited  by  the  proposed  improvement,  and 
that  a  majority  of  the  owners  of  the  whole  number  of  acres 
of  land  benefited  by  said  improvement,  had  subscribed  the 
petition,  and  that  public  utility  required  the  construction  of 
said  improvement,  approved  said  repoit,  and  ordered  that 
said  improvement  should  be  made,  and  thereupon  John  Stipp 
and  others  demanded  a  jury  to  reassess  their  damages,  which 
was  granted,  and  on  the  23d  day  of  June  the  board  again 
met  and  received  the  report  of  said  jury,  and  over  the  ob- 
jection of  Stipp  and  others  approved  the  same ;  and  B.  F. 
Adams  was  appointed  engineer  to  superintend  said  work,  and 
three  disinterested  freeholders  were  appointed  to  apportion 
the  benefits,  which  committee  filed  its  report  with  the  auditor ; 
upon  filing  such  report  the  auditor  issued  and  published  the 
statutory  notice  that  the  same  would  be  acted  upon  on  the 
2d  day  of  February,  1885,  which  was  done  on  that  day  by 
the  board  in  special  session.  On  the  8th  day  of  September, 
1884,  the  said  board  of  commissioners  issued  bonds  in  the 
sum  of  (24,100,  and  sold  the  same  to  pay  the  expenses  of 
said  improvement.  On  the  17th  day  of  July,  1884,  said 
board,  in  special  session,  awarded  the  contract  for  said  im- 
provement, and  on  the  6th  day  of  October,  1885,  accepted 
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said  work  as  completed,  and  discharged  the  superintendent. 
From  the  order  of  the  board  establishing  and  directing  said 
improvement  John  Stipp  and  others  appealed  to  the  circuit 
court.  On  the  11th  day  of  April,  1885,  the  matters  involved 
in  said  appeal  were  compromised,  by  the  terms  of  which  the 
parties  appealing  received  five  hundred  dollars,  and  agreed 
in  consideration  thereof  to  dismiss  said  appeal,  and  institute 
no  other  suits  and  make  no  further  resistance  to  the  prose- 
cution of  the  work  on  said  improvements. 

The  report  of  the  committee  to  apportion  the  benefits  was 
received  and  approved,  the  order  issuing  bonds  to  defray  the 
expenses  of  said  improvement,  the  contract  for  said  improve* 
ment,  and  the  acceptance  of  said  work  by  the  board  of  com- 
missioners were  all  done  during  the  pendency  of  said  appeal. 

Of  the  appellants  here,  William  Campbell,  Eliza  Shields, 
John  Stipp,  J.  D.  Handy,  Robert  Marshall,  William  A. 
Rogers,  Stephen  McPhetridge,  Ervin  Grimes,  H.  C.  Roher, 
Thomas  Kilpatrick,  Nathan  Smith,  J.  M.  May  &  Son, 
Thomas  E.  Randall,  W.  H.  Douglass,  and  William  Wymer^ 
signed  the  original  petition  for  the  improvement  in  ques- 
tion. 

On  account  of  the  construction  of  said  work  damages  have 
been  assessed  and  paid  as  follows:  William  O.  Blakely, 
$30 ;  William  A.  Campbell,  $76  ;  Edmond  Anderson,  |37 ; 
Samuel  Fowler,  $100;  Bart.  Armstrong,  $380;  John  Stipp, 
$25. 

It  is  conceded  by  the  appellants  that  they  can  not  succeed 
in  this  action  unless  the  proceedings  of  the  board  of  com- 
missioners are  void.  They  contend  that  said  board  had  no 
power  to  act  in  proceedings  for  the  establishment  of  a  free 
turnpike  road  at  a  special  term,  and  that  inasmuch  as  the 
original  petition,  which  is  the  basis  for  all  subsequent  pro- 
ceedings, was  presented  and  acted  upon  at  a  special  term  of 
such  board  the  whole  proceedings  are  void,  and,  as  a  conse- 
quence, the  court  erred  in  overruling  their  motion  for  judg- 
ment on  the  special  finding. 
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While^  at  the  time  this  cause  was  tried^  the  question  here 
involved  had  not  been  decided  by  this  court,  it  can  not  now 
be  regarded  as  an  open  question.  It  is  now  settled  that  the 
board  of  commissioners  has  power  to  act  at  a  special  session 
in  the  matter  of  the  establishment  of  a  free  turnpike  road. 
White  V.  Fleming,  114  Ind.  560. 

By  the  presentation  of  the  petitions  the  board  acquired 
jurisdiction  of  the  subject  matter  of  this  controversy ,  and 
by  the  report  of  the  viewers  and  the  statutory  notice  it  ac- 
quired jurisdiction  over  the  persons  of  the  parties  interested, 
at  the  regular  June  term,  1884,  and  no  subsequent  action  of 
said  board  was  void,  unless  it  is  so  because  of  the  pending 
appeal.  White  v.  Fleming,  supra;  Stoddard  v.  Johnson,  75 
Ind.  20 ;  Hobbs  v.  Board,  ete.,  103  Ind.  575. 

It  becomes  necessary,  therefore,  to  inquire  whether  an  ap- 
peal by  some  of  those  whose  property  would  be  affected  by 
the  proposed  improvement  had  the  effect  to  stay  or  suspend 
proceedings  as  to  those  who  did  not  appeal.  Ordinarily  an 
appeal  has  the  effect  of  vacating  the  order  of  the  board  from 
which  the  appeal  is  taken,  and  the  cause  is  tried  in  the  circuit 
court  de  novo.  Turley  v.  Oldham,  68  Ind.  114 ;  StaJte,  ex  reLp 
V.  Benson,  70  Ind.  481 ;  Meehan  v.  Wiles,  93  Ind.  52. 

It  may  be  that  the  appeal  here  had  the  effect  to  vacate  the 
order  of  the  board  as  to  those  who  appealed,  but  we  do  not 
think  it  had  that  effect  as  to  the  other  parties  who  were  will- 
ing to  abide  by  such  orders,  and  did  not  participate  in  such 
appeal.  The  act  providing  for  the  construction  of  free  turn- 
pike roads  contemplates  that  the  assessments  against  the  land 
to  be  benefited  by  such  improvement  shall  be  several  and 
not  joint ;  and,  hence,  it  is  provided  in  said  act  that  no  per- 
son shall  be  permitted  to  take  advantage  of  any  error  in  any 
proceeding  to  lay  out,  construct,  or  improve  any  road  under 
and  by  virtue  of  that  act,  nor  of  any  error  committed  by  the 
county  commissioners  or  county  auditor,  or  by  the  engineer 
or  surveyor,  or  other  person  or  persons  in  the  proceeding  to 
lay  out,  construct,  or  improve  any  such  road,  nor  of  any  in- 
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formality^  error^  or  defect  appearing  in  the  record  of  such 
proceeding,  unless  the  party  complaining  is  affected  thereby. 
How  are  the  parties  who  did  not  appeal  from  the  order  of 
the  board  affected  by  the  action  of  such  board  daring  the 
pendency  of  the  appeal  ?  It  neither  increased  nor  dimin- 
ished their  assessments.  Their  burdens  are  the  same  as  if 
the  board  had  suspended  action  until  the  appeal  was  termin- 
atedy  and  as  they  are  not  affected  thereby  they  can  not,  un- 
der the  express  terms  of  the  statute,  be  permitted  to  take  ad- 
vantage of  the  error  of  the  board  in  acting,  pending  such  ap- 
peal, if  it  were  error  to  act. 

Those  who  appealed  having  in  their  possession  the  money 
received  by  them  from  the  other  parties  interested,  in  con- 
sideration of  the  dismissal  of  such  appeal  and  of  their  agree- 
ment not  to  institute  any  other  suit,  or  otherwise  interfere 
with  the  improvement  sought  to  be  made,  do  not  stand  in  a 
situation  to  appeal  to  a  court  of  equity  in  this  case.  A  court 
of  equity  will  not  aid  them  in  a  violation  of  their  agree- 
ment while  they  hold  on  to  the  money  obtained  under  the 
terms  of  such  agreement*  This  case  is  to  be  distinguished 
from  the  case  of  Meehan  v.  WUeSy  supra,  by  reason  of  the 
difference  in  the  two  statutes  under  which  the  proceedings 
were  had.  In  our  opinion  the  assessments  made  by  the 
board  of  commissioners  pending  the  appeal  referred  to  in 
the  special  finding,  were  not  void  as  to  those  who  did  not  ap- 
peal, and,  therefore,  the  court  did  not  err  in  overruling  the 
motion  of  the  appellants  for  judgment  in  their  favor  on  the 
special  finding  of  facts,  nor  in  its  conclusions  of  law  on 
such  facts. 

Finally  it  is  contended  that  the  circuit  court  erred  in  ad- 
mitting certain  evidence.  It  appears  by  the  i*ecord  that 
after  the  close  of  the  evidence,  and  the  argument  of  coun- 
sel, the  court  permitted  the  appellee  to  prove  that  one  of 
the  notices  required  by  the  statute  had  been  published  in  a 
certain  newspaper  printed  and  published  in  Monroe  county. 
This  was  a  matter  largely  in  the  discretion  of  the  trial  court. 
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and  unless  it  is  made  to  appear  that  the  court  abused  such 
discretion  to  the  detriment  of  the  appellants,  the  cause 
should  not  be  reversed  on  account  of  the  admission  of  this 
evidence.  It  does  not  appear  that  the  court  abused  its  dis- 
cretion, or  that  the  appellants  were  affected  by  it  otherwise 
than  they  would  have  been  affected  had  the  evidence  been 
introduced  in  its  regular  order. 

Furthermore,  there  is  no  allegation  in  the  complaint  to 
the  effect  that  the  notices  required  by  the  statute  had  not 
been  given. 

We  are  unable  to  see  how  this  evidence  could,  in  any  man- 
ner, affect  the  case,  as  the  burden  was  upon  the  appellants 
to  allege  and  prove  the  want  of  notice  if  they  desired  to 
avail  themselves  of  such  a  defect  in  the  proceedings,  a  thing 
which  they  did  not  attempt. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  April  2S,  1890 ;  petition  for  a  rehearing  oyerruled  June  25, 1890. 

Dissenting  Opinion. 

Berkshire,  J. — I  dissent  from  the  conclusion  of  the  court 
that  the  board  of  commissioners  has  jurisdiction,  when  in 
special  session,  to  receive  the  petition  and  appoint  viewers 
as  provided  for  in  section  5092,  B.  S.  1881.  This  court  has 
decided  over  and  over  again  that  the  judicial  powers  of  the 
board  of  commissioners  can  not  be  invoked  except  when  it 
is  in  regular  session.  It  is  clear  to  my  mind  that  the  action 
of  the  board,  as  provided  for  in  said  section  5092,  is  judi- 
cial in  its  character. 

Filed  April  23, 1890. 
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No.  16,677. 

Kitchel  et  al.  v.  The  Board  of  Commissionebs  of 

Union  County  et  al. 

County  Commibbionbbb. — OomMteUon  of  Oouri^Houte, — Ditaniwnanf  Fhmer. 
— ^The  power  to  determine  when  the  public  interests  demand  that  the 
court-house  in  any  county  shall  be  repaired  or  rebuilt,  or  whether  it 
shall  be  superseded  by  a  new  one,  is  entrusted  by  statute  to  the  county 
commissioners.  While  the  board  acts  within  the  discretion  committed 
to  it,  a  court  can  not  interfere  until  it  is  clearly  shown  that  the  commis- 
sioners are  acting  fraudalently  or  corruptly. 

Same. — ^Where  the  board  of  county  commissioners,  in  the  honest  exerciw 
of  their  discretion,  determine  that  an  old  court-house  is  insufficient  or 
insecure,  and  that  the  public  interests  would  be  best  subeenred  by  the 
erection  of  a  new  one,  and  are  proceeding  to  carry  out  that  determina- 
tion in  the  statutory  mode,  their  proceedings  are  not  subject  to  judicial 
restraint. 

Same. — FS-aud. — Non'AvtrmetU  of  FacU. — Allegations  in  the  complaint 
that  the  proceedings  of  the  board  in  ordering  the  old  court  house  to  be 
taken  down,  and  in  adopting  plans  and  specifications  for  a  new  one,  were 
wholly  for  the  benefit  of  the  architects  who  were  to  receive  a  specified 
percentage  of  the  contract  price,  in  the  absence  of  supporting  facts  do 
not  tender  an  issue  of  corruption  or  bad  faith. 

Sams. — Hoom  — Changa  tn. — Extra  Work — ^The  board  may  incorporate  in 
the  plans  and  specifications,  required  by  the  statute  to  be  adopted  be> 
fore  the  contract  is  let,  a  stipulation  by  which  the  right  is  reserved  to 
the  board,  in  conjunction  with  the  architect,  to  make  changes  in  the 
work,  and  to  adjust  the  price  accordingly. 

From  the  Union  Circuit  Court. 

R.  Conner,  H.  L.  Frogt,  O.  W.  Pigman,  J.  I.  LiUk  and 
D.  W.  McKee,  for  appellants. 

T.  D.  Evans f  L.  H.  Stanford,  J.  W.  Connaway  and  /•  H. 

GrilleU,  for  appellees. 

Mitchell,  C.  J. — Certain  taxpayers  residing  in  Union 
countj  sought  to  enjoin  the  board  of  commissioners  from 
proceeding  to  let  the  contract  for  the  erection  of,  and  from 
erecting^  a  court-house  for  the  use  of  die  county. 
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An  injanotioD  was  asked  upon  two  independent  grounds : 
1.  It  was  alleged,  in  substance,  that  there  was  no  necessity 
for  the  erection  of  a  new  court-house,  because  the  county 
already  had  one  that  was  in  all  respects  suitable,  safe  and 
convenient,  and  fully  adequate  to  accommodate  all  the  pub- 
lic offices  and  business  of  the  county  for  fifteen  or  twenty 
years  to  come,  and  that  the  proceedings  of  the  board  in  or- 
dering the  old  court-house  to  be  taken  down,  and  in  adopt- 
ing plans  and  specifications  for  a  new  one,  were  altogether 
in  the  interest  and  for  the  benefit  of  certain  architects,  whose 
plans  had  been  adopted,  and  who  were  to  receive  a  specified 
percentage  on  the  cost  of  erecting  a  new  building.  2.  It 
was  also  claimed  that  the  order  of  the  board  adopting  plans 
and  specifications  for  the  new  building  proposed  was  a  nul- 
lity, because  there  was  incorporated  in  the  specifications 
adopted  by  the  board,  a  stipulation  by  which  the  commis- 
sioners reserved  the  right,  in  conjunction  with  the  architect, 
to  alter  or  modify  the  design  of  the  building,  or  the  con- 
struction and  details  of  the  work,  and  to  add  to  or  dimin- 
ish the  contract  price  in  proportion  as  the  work  added  or 
omitted  was  greater  or  less  than  that  called  for  by  the  plans 
and  specifications  adopted. 

In  respect  to  the  first  proposition  it  is  only  necessary  to 
say  the  statute,  section  5748,  R.  S.  1881,  makes  it  the  duty 
of  the  county  commissioners  in  each  county  to  ^^  cause  a 
court-house,  jail,  and  public  offices  for  the  clerk,  recorder, 
treasurer,  and  auditor,  to  be  erected  and  furnished,  where 
the  same  has  not  been  done,'^  and  to  keep  all  the  public 
buildings  of  the  county  in  repair,  and  to  make  the  public 
offices  fire-proof  if  practicable.  The  county  board  is  author- 
ized to  provide  the  means  by  borrowing,  or  otherwise,  in 
order  to  construct,  complete  or  repair  the  court-house  or 
other  county  buildings,  whenever  it  shall  be  necessary  to 
do  so. 

It  was  necessary  that  the  power  to  determine  when  the 
public  interests  demanded  that  the  court-house  in  any  county 
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should  be  repaired  or  rebuilt,  or  whether  it  should  be  super- 
seded by  a  new  one,  should  be  lodged  somewhere.  The  Leg« 
islature  has  seen  fit  to  entrust  that  power  to  the  board  of 
oountj  commissioners,  and  while  the  board  acts  within  the 
discretion  committed  to  it,  there  is  no  place  for  judicial  in- 
terference, until  it  is  clearly  shown  that  the  commissioners 
are  acting  fraudulently  or  corruptly,  and  in  violation  of  their 
duty  as  public  officers.  The  law  having  devolved  the  duty 
of  deciding  in  respect  to  the  propriety  of  replacing  the  old 
court-house  with  a  new  one  upon  the  county  board,  a  court 
can  not  substitute  its  judgment  for  that  of  the  body  to  whom 
the  duty  of  determining  the  necessity  has  been  committed, 
unless  it  appears  that  the  decision  of  the  board  was  influenced 
by  corrupt  or  fraudulent  means,  or  unless  it  is  so  manifestly 
wrong  and  prejudicial  to  the  public  interest  as  to  create  the 
conviction  that  it  could  only  have  resulted  from  a  palpable 
disregard  of  official  duty.  Platter  v.  Board,  etc.,  103  Ind. 
360,  and  cases  cited ;  Orow  v.  Board,  etc,  118  Ind.  51 ; 
Sheidley  v.  Lynch,  95  Mo.  487  (24  Am.  &  Eng.  Corp.  Gnmi 
620). 

County  commissioners  may  be  enjoined,  like  other  corpo- 
rate officers,  from  wasting  public  funds  in  doing  that  which 
the  law  gives  them  no  authority  to  do,  or  from  proceeding 
in  a  manner  contrary  to  that  prescribed  by  law,  but  when 
they  are  exercising  a  discretionary  power,  according  to  the 
method  prescribed,  their  judgment  can  not  be  questioned 
merely  on  the  ground  of  expediency  or  propriety.  OUyof 
Richmond  v.  Davis,  103  Ind.  449. 

If  the  county  board,  in  the  honest  exercise  of  its  discre- 
tion, determined  that  the  old  court-house  was  insufficient  or 
insecure,  and  that  the  public  interests  would  be  best  sub- 
served by  the  erection  of  a  new  one,  and  if  they  were  pro- 
ceeding to  carry  out  that  determination  in  the  manner  pointed 
out  by  statute,  their  proceedings  were  not  subject  to  judicial 
restraint.     There  is  nothing  in  the  record  before  us  to  over- 
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throw  the  presumption  that  the  board  was  proceeding  in  good 
fiuth  and  according  to  law* 

It  is  true  it  is  averred  that  the  old  court-house  was  in  all 
respects  sufficient,  and  that  the  object  of  the  commissioners 
in  proceeding  to  erect  a  new  one  was  merely  to  promote  the 
interests  of  the  architects,  who  were  to  receive  a  specified  per- 
centage of  the  contract  price.  These  averments  fall  far  short 
of  tendering  an  issue  of  fraud  or  corruption,  or  bad  faith. 

They  only  show  that  the  public  officers  charged  with  the 
responsibility  of  acting  under  the  sanction  of  their  official 
oaths,  entertained  one  opinion,  while  the  complainants,  as 
taxpayers,  took  a  different  view  of  the  matter.  The  aver- 
ment that  the  commissioners  were  acting  merely  in  the  in- 
terest and  for  the  benefit  of  the  architects  is  not  the  averment 
of  a  fact.  It  is  the  bare  statement  of  a  conclusion,  without  any 
facts  for  a  foundation  to  rest  upon.  The  statute  requires  the 
commissioners,  as  a  condition  precedent  to  the  letting  of  any 
contract  for  the  construction  of  a  court-house,  to  adopt  plans 
and  specifications.  We  know,  judicially,  that  these  can  only 
be  prepared  by  an  architect  skilled  in  designing,  and  pos- 
sessed of  a  practical  knowledge  of  building ;  and  we  take  no- 
tice of  the  fact,  too,  that  the  architect  whose  plans  and  spe- 
cifications are  adopted  customarily  receives  a  commission  on 
the  cost  of  the  work  as  compensation  for  preparing  the  plans 
and  for  superintending  the  construction  of  the  work,  and  see- 
ing that  the  building  is  erected  in  conformity  with  the  plans 
and  specifications. 

The  objection  upon  which  the  second  proposition  rests  is 
equally  unavailing.  It  is  true,  as  we  have  already  seen,  the 
statute,  section  4243,  R.  S.  1881,  provides  that  it  shall  not 
be  lawful  for  any  board  of  commissioners  to  make  any  con- 
tract for  the  construction  of  a  court-house  until  plans  and 
specifications  have  been  adopted,  and  deposited  in  the  office 
of  the  auditor  of  the  county.  It  does  not  follow,  however, 
that  in  case  plans  and  specifications  are  adopted  in  which  the 
commissioners  reserve  the  right  to  make  alterations  in  the 
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plans  or  in  the  details  of  constructiouy  and  to  adjust  the  price 
in  the  proportion  that  the  alterations  bear  to  the  contract 
price  of  the  whole  work,  the  statute  requiring  the  adop- 
tion of  plans  and  specifications  is  thereby  disregarded.  Cer- 
tain definite  plans  and  specifications  have  been  agreed  upon 
and  adopted,  and  deposited  with  the  county  auditor  for  in- 
spection, so  that  every  contractor  who  desires  to  submit 
proposals  may  know  precisely  upon  what  to  base  his  estimates. 
All  that  the  reservation  means  is  that  in  case  the  commis- 
sioners should  see  fit  to  add  something  to  the  general  plan  at 
one  place,  or  omit  something  at  another,  the  contract  price 
should  be  increased  or  diminished  proportionally.  No  pru- 
dent individual  would  make  a  contract  for  the  construction 
of  a  building  of  any  magnitude  without  incorporating  a  pro- 
vision, somewhere,  making  specific  and  definite  arrangements 
concerning  extra  work.  The  provision  in  question  seems  to 
be  of  that  character.  There  was  no  error. 
The  judgment  is  affirmed,  with  costs. 

Filed  May  14, 1S90. 


No.  14,845. 

%  bStI  The  Louisville  Underwriters  v.  DuRiiAND  et  al. 

Marike  Insurakce. — Action  on  Policy. — CkmpbmL — Suffieieney  qf,r—Ia  an 
action  on  a  marine  insurance  policy,  by  the  terms  of  which  the  com- 
pany is  liable  for  any  loss  occasioned  by  fire,  except  when  caused  by 
explosion  of  boileri  and  except  as  limited  by  certain  warranties  con- 
tained in  the  policy,  a  complaint  which  alleges  that  the  loss  was  eaased 
by  fire  which  was  not  caused  by  the  explosion  of  any  boiler^  and  alleges 
generally  that  the  plaintiffs  had  performed  all  the  conditions  of  the 
contract  on  their  part,  is  sufficient. 
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Samb.— Omdittofw  PreeedeiU.—Pteading.^lJ nder  section  370,  B.  S.  1881, 
which  applies  to  insurance  policies  the  same  as  to  other  contracts,  it  is 
sufficient  to  allege  generally  the  performance  of  conditions  precedent 
in  a  policy  of  insurance. 

Bajce. —  Warrantia. — Pleading. — In  an  action  on  a  policy  of  insurance  the 
plaintiff  is  not  required  to  negative  in  his  complaint  warranties  and  ex- 
ceptions stated  in  the  policy.  If  the  loss  is  within  a  warranty  or  ex- 
ception it  is  matter  of  defence,  which  must  be  pleaded  affirmatively  by 
the  defendant. 

Sams.— £rpre88  CovenanU  against  Lou. — Oeneral  WarranHes  6y  Innured. — 
lAabUily  of  Company, — Where  a  marine  insurance  policy  contains  an  ex- 
press covenant  against  loss  occasioned  to  the  steamer  by  fire,  except 
when  caused  by  explosion  of  boiler,  and  except  as  limited  by  war- 
ranties therein  contained,  such  covenant  is  not  modified  by  general  war- 
ranties on  the  part  of  the  insured  that  the  insurer  shall  be  free  from 
'Moss  or  damage  caused  by  the  bursting  of  boilers,  by  the  collapsing  of 
flues,  by  the  explosion  of  gunpowder,"  etc.,  and  the  insurer  is  liable  to 
the  insured  for  all  losses  caused  by  fire,  except  fires  caused  by  the  ex- 
plosion of  boilers. 

CoviTSULCT.-^ Construction  f^hy  Parti/es  to. — The  construction  by  the  parties 
to  a  contract  of  the  language  employed  therein  should  not  be  dure- 
garded  by  the  court. 

From  the  Vanderhnrgh  Circuit  Court. 

7.  2).  Lincoln^  J.  E.  Iglehari  and  E.  Taylor^  for  appel- 
lant. 

G.  V.  MenzieSy  A,  Gilchrid  and  C.  A.  De  Brvler^  for  ap- 
pellees. 

Berkshire,  J. — This  was  an  action  upon  a  marine  insur- 
ance policy.  There  was  a  trial  below  and  a  judgment  ren- 
dered for  the  appellees. 

The  appellant  assigns  two  errors  in  this  court : 

1st.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

2d.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

We  find  no  objection  to  the  complaint.  By  the  terms  of 
the  policy  the  appellant  was  liable  for  any  loss  occasioned  to 
the  steamer  by  fire,  '^  except  when  caused  by  explosion  of 
Vol.  123.— 36 
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boiler/'  and  except  as  limited  by  certain  warranties  con- 
tained in  the  policy.  The  complaint  alleges  that  the  loss 
was  caused  by  fire  which  was  not  caused  by  the  explosion  of 
any  boiler,  and  alleges  generally  that  the  appellees  had  per- 
formed all  the  conditions  of  the  contract  on  their  part. 

Appellant  contends  that  the  complaint  is  bad  because  it 
fails  to  allege  in  specific  terms  that  the  loss  did  not  occur 
because  of  the  breach  of  some  one  or  more  of  the  warranties 
contained  in  the  policy. 

Among  other  things  covered  by  the  warranties  of  the  ap- 
pellees, is  loss  occasioned  "  by  the  bursting  of  boilers,  by  the 
collapsing  of  flues." 

Perhaps  we  had  better  set  out  this  portion  of  the  policy 
so  &r  as  material  to  the  question  under  considei*ation  : 

"  Warranted  by  the  assured  that  this  company  shall  be 
free  from  all  claims  for  loss  or  damage  arising  from  or 
caused  by  theft,  barratry,  robbery,  civil  commotion,  war  or 
piracy,  or  during  any  time  said  vessel  shall  be  seized  and 
taken  possession  of  or  detained  by  any  act  of  the  United 
States  government  or  other  legally  excluded  cause;  by  dam- 
age that  may  be  done  by  the  vessel  hereby  insured  to  any 
other  vessel  or  property;  from  any  loss  or  damage  occa- 
sioned by  said  vessel  being  improperly  laden,  by  the  burn- 
ing of  boilers f  by  the  collapsing  of  flues,  by  the  explosion  of 
gunpowder,  by  the  derangement  or  breaking  of  the  engine 
or  machinery,  or  from  consequences  of  any  character  result- 
ing from  either  of  the  foregoing  exceptions,  unless  the  same 
be  caused  by  unavoidable  external  violence." 

We  have  the  following  statute,  section  370,  R.  S.  1881 : 
''  In  pleading  the  performance  of  a  condition  precedent  in  a 
contract,  it  shall  be  sufficient  to  allege,  generally,  that  the 
party  performed  all  the  conditions  [of  the  contract]  on  his 
part.  If  the  allegation  be  denied,  the  facts  showing  a  per- 
formance must  be  proved  on  the  trial." 

If  the  clauses  ''  by  the  bursting  of  boilers,  by  the  collaps- 
ing of  flues,"  are  conditions  precedent,  then  the  foregoing 
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statute  rendered  it  unnecessary  for  the  appellees  to  allege  in 
their  complaint  specifically  the  performance  of  those  condi- 
tions. Fairbanks  v.  Meyers,  98  Ind.  92 ;  Purdv^  v.  Noff- 
dinger f  15  Ind.  386.  This  statute  applies  to  insurance  poli- 
cies the  same  as  other  contracts.  Cordinefntal  lAJe  Ins.  Co. 
V.  Kessler,  84  Ind.  310 ;  American  Ins.  Co.  v.  Leonard,  80 
Ind.  272;  Home  Ins.  Go.  v.  Dukey  43  Ind.  418;  Phenix 
Ins.  Co.  V.  Picket,  119  Ind.  156. 

If  they  amount  to  warranties,  or  are  exceptions  j(and  they 
are  given  both  names  by  the  appellant)  it  was  not  necessary 
that  their  violation  be  negatived  in  the  complaint.  It  is  not 
required  of  the  plaintiff  in  an  action  on  an  insurance  policy 
that  he  in  his  complaint  negative  warranties  and  exceptions 
stated  in  the  policy. 

If  the  loss  is  within  a  warranty  or  exception,  it  is  matter 
of  defence,  which  must  be  pleaded  affirmatively  by  the  de- 
fendant. National  Benefit  Assign  v.  Orauman,  107  Ind.  288 ; 
Piedmont,  etc.,  Life  Ins.  Co.  v.  Emng,  92  U.  S.  377 ;  John 
Hancock  Mut,  Life  Ins.  Co.  v.  Daly,  65  Ind.  6 ;  Northwstem 
Mut.  Life  Ins.  Co.  v.  Hazelett,  105  Ind.  212;  Phenix  Ins. 
Go.  V.  Picket,  supra;  May  Ins.,  section  183. 

In  coming  to  a  conclusion  upon  many  of  the  questions  in- 
volved, it  becomes  necessary  that  we  construe  the  policy. 
By  its  terms  and  conditions  the  appellant  assumed  in  express 
terms  all  unavoidable  dangers  of  the  waters  which  the  ves- 
sel was  to  navigate,  and  of  fires,  with  one  stipulated  excep- 
tion, which  was  exemption  from  fires  caused  by  the  explosion 
of  boilers.  Further  on  in  the  instrument  the  appellees  ob- 
ligated themselves  in  general  terms  in  the  nature  of  war- 
ranties, which  it  is  claimed  modified  the  express  covenants 
of  the  appellant. 

The  covenant  of  the  appellant  being  an  express  covenant 
against  loss  occasioned  by  fire  except  as  therein  limited,  the 
question  is  presented,  did  not  the  appellant  thereby  become 
bound  to  the  appellees  for  all  losses  caused  by  fire  while  they 
were  running   and  operating  the  said  steamer  upon  said 
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waters  except  fires  caused  by  the  explosion  of  boilers  ?  We 
are  inclined  to  the  opinion  that  the  appellant  was  so  bound. 
The  covenants  of  warranty  were  general  in  their  character, 
while  the  covenants  of  the  appellant,  and  especially  as  to  loss 
occasioned  by  fire^  were  express  and  specific.  And  again,  the 
warranties  are  covenants  on  the  part  of  the  appellees,  and  form 
no  part  of  the  covenants  of  the  appellant.  The  most  that 
can  be  claimed  for  them  is  that  for  any  loss  coming  within 
their  terms  they  operated  to  release  and  discharge  the  appel- 
lant from  the  responsibility  to  which  its  covenants  bound  it. 
Policies  of  insurance,  like  other  contracts,  are  to  be  reason- 
ably construed.  ^'  The  contract  of  insurance  should  be  lib- 
erally construed,  with  a  view  to  efiectuate  its  purpose.  The 
language  of  the  policy,  and  of  the  interrogatories  and  pro- 
visions of  the  application,  is  carefully  and  deliberately  pre- 
arranged by  the  insurer ;  in  its  preparation  the  insured  has 
no  part.  Whatever  there  may  be  in  the  language  so  pre- 
pared by  the  insurer,  which  has  any  tendency  to  defeat  the 
main  purpose  of  the  contract,  should  be  strictly  construed 
against  the  insurer.  If  there  be  any  ambiguity  in  an  inter- 
rogatoiy  propounded  to  the  applicant,  or  it  be  capable  of 
more  than  one  answer,  it  should  be  construed  most  strongly 
against  the  insurer,  and  most  favorably  to  the  insured,  in 
whose  favor  all  doubt  should  be  resolved."  Penn  MiU,  Life 
Ins.  Go.  V.  Wiler,  100  Ind.  92 ;  Phenix  Ins.  (h.  v.  IHckel, 
supra;  Boatman,  etc.,  Ins.  Co.  v.  Parker ,  23  Ohio  St.  85. 

We  quote  the  following,  which  seems  to  be  in  point,  fit>m 
Wood  Fire  Insurance,  p.  259 :  "  The  court  further  laid 
down  the  rule  that  it  is  the  duty  of  an  insurance  company 
seeking  to  limit  the  operation  of  its  contract  of  insurance  by 
special  provisos  or  exceptions,  to  make  such  limitations  in 
clear  terms,  and  not  leave  the  insured  in  a  condition  to  be 
misled.  The  insured  may  reasonably  be  held  entitled  to 
rely  on  a  construction  favorable  to  himself  where  the  terms 
will  rationally  permit  it." 

It  is  also  a  well-settled  rule,  or  canon  of  construction,  ap- 
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plicable  to  all  contractSy  thai  such  coDStruction  will  be  ap- 
plied as  will  give  force  and  effect  to  all  parts  gf  the  contract^ 
if  it  can  be  done  without  doing  violence  to  the  language 
employed  and  the  evident  intention  of  the  parties,  and 
especially  will  this  be  done  if  such  a  construction  will  carry 
into  effect  the  evident  intention  of  the  parties. 

When  appellant  undertook  to  stipulate  and  did  stipu- 
late in  that  part  of  the  policy  in  question  to  which  the  ap- 
pellees could  only  look  for  a  recovery  in  case  of  loss,  as  to 
the  limitation  which  should  relieve  the  appellant  from  re- 
sponsibility in  case  of  loss  by  fire,  it  is  fair  to  presume  that 
it  was  intended  thereby  to  fix  the  exact  and  entire  liability  of 
the  appellant ;  if  not,  the  inquiry  arises,  Why  were  not  all 
of  the  limitations  and  exceptions  then  stated  ?  Why  were 
further  modifications  left  to  the  warranties  exacted  ?  We 
can  imagine  no  sufficient  reason,  and  are  of  the  opinion,  as 
stated  in  the  language  quoted  from  Wood,  suprUf  that  the 
appellees  '^  may  reasonably  be  held  entitled  to  rely  on  a  con- 
struction favorable  to  himself  (themselves)  where  the  terms 
will  rationally  permit  it.'' 

The  evident  intention  of  the  parties  was,  that  the  appel* 
lant  should  be  bound  for  all  losses  occasioned  by  fire,  except 
from  explosion  of  boilers,  while  the  steamer  was  under  the 
control  of  the  appellees,  and  being  navigated  upon  the 
waters  named  in  the  policy ;  at  least  it  is  our  opinion  that 
the  appellees  were  entitled  to  so  understand  and  construe 
the  policy.  And  that  the  warranties  relied  upon  referred  to 
other  casualties  than  loss  by  fire. 

The  bursting  of  a  boiler  and  the  explosion  of  a  boiler  is 
one  and  the  same  thing,  therefore  that  part  of  the  warranty 
quoted,  which  refers  to  the  bursting  of  a  boiler,  is  immate- 
rial. But  the  collapsing  of  a  flue  is  not  the  explosion  or 
the  bursting  of  a  boiler.  The  flue  is  inside  of  and  forms  a 
part  of  the  boiler — if  a  flue  boiler — but  it  is  not  the  boiler 
proper,  and  may  collapse  and  the  boiler  proper  remain  intact. 
But  the  collapsing  of  a  flue  is  not  the  explosion  of  a  flue. 
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Webster  defines  "  collapse  "  thus :  "  To  fall  together  sud- 
denly^ as  the  two  sides  of  a  hollow  vessel ;  to  close  by  fall- 
ing or  shrinking  together ;  to  shrink  up;  as^  a  tube  in  a  steam 
boiler  collapses,^'  He  defines  "  explosion  "  &s  follows :  *'  The 
act  of  exploding,  bursting  with  a  loud  noise,  or  detonating ; 
a  sudden  inflaming  with  force  and  a  loud  report;  as, 
the  explosion  of  gunpowder ;  the  shattering  of  a  boiler  by 
a  sudden  and  immense  pressure  in  distinction  from  rupture/' 

The  Century  Dictionary,  a  recent  and  valuable  lexicon 
of  the  English  language,  defines  ^'  collapse  "  thus :  '^  To  fall 
together,  or  into  an  irregular  mass  or  flattened  form,  through 
loss  of  firm  connection  or  rigidity  and  support  of  the 
parts  or  loss  of  the  contents,  as  a  building  through  the  fiill* 
ing  in  of  its  sides,  or  an  inflated  bladder  from  escape  of  the 
air  contained  in  it."  It  defines  ''  explosion  "  as  follows : 
^^A  sudden  bursting,  or  breaking  up  or  in  pieces,  from  an  in- 
ternal or  other  force ;  a  blowing  up  or  tearing  apart :  as,  the 
explosion  of  a  steam  boiler." 

From  these  definitions  it  will  be  seen  that  these  words 
have  almost  an  opposite  meaning.  When  the  parties  have 
put  a  construction  upon  the  language  employed  in  the  con- 
tract for  themselves,  the  courts  should  not  disregard  the 
construction. 

The  difierence  between  the  "  collapse  "  of  a  flue  and  the 
'^  explosion  "  of  a  boiler,  is  fully  recognized  in  the  policy. 
All  parties  agree  that  the  bursting  of  a  boiler  and  the  ex- 
plosion of  a  boiler  are  one  and  the  same  thing. 

The  quotation  heretofore  made  from  the  warranties  in  the 
policy,  and  which  is  an  important  consideration  in  the  de- 
termination of  the  questions  involved,  we  will  set  out  again  : 
"  By  the  bursting  of  boilers,  by  the  collapsing  of  flues." 
With  the  comma  between  the  word  "boilers"  and  the  word 
^*  by,"  which  follows,  the  bursting  of  a  boiler  and  the  col- 
lapsing of  a  flue  are  named  and  recognized  as  independent 
and  distinct  things,  as  much  so  as  is  the  explosion  of  gun- 
powder, which  immediately  follows,  with  a  comma  between, 
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independent  and  distinct  from  the  collapsing  of  a  flue. 
Bums  V.  Singer  Mfg.  Co.,  87  Ind.  541 ;  Weed,  etc.,  Co.  v. 
Winehd,  107  Ind.  260 ;  Northwestern  Mut.  Life  Ins.  Co.  v. 
Hazelett,  supra ;  Penn  Mat.  Life  Ins.  Co.  v.  Wiler^  s^ipra ; 
JBocUmany  etc.,  Ins.  Co.  v.  Parker,  supra;  Commercial  Ins. 
Co.  V.  Robinson,  64  111.  265 ;  Bich  v.  Lord,  18  Pick.  322 ; 
Lyman  v.  Cheek,  9  Mass.  235. 

Putting  the  construction  upon  the  policy  which  we  have 
given  to  it^  the  court  did  not  err  in  refusing  to  give  to  the 
jury  the  instructions  asked  for  by  the  appellant;  and  while 
we  are  inclined  to  think  that  the  evidence  of  experienced 
steamboatmen  was  competent  as  to  whether  or  not  the  col- 
lapsing of  a  flue  was  the  explosion  of  a  boiler  if  the  ques- 
tion was  one  about  which  there  might  be  reasonable  ground 
for  controversy,  we  do  not  decide  anything  upon  the  subject 
of  expert  testimony,  as  the  ruling  of  the  court  did  not  preju- 
dice the  appellant. 

But  the  jury  found  that  the  fire  which  occasioned  the  loss 
did  not  occur  from  the  explosion  of  a  boiler  or  the  collaps- 
ing of  a  flue. 

Adopting  the  appellant's  construction  of  the  policy,  and 
we  are  not  prepared  to  say  that  the  findings  of  the  jury,  in 
answer  to  the  interrogatories  propounded  to  them,  as  well  as 
their  general  verdict,  are  not  supported  by  evidence,  and  if 
so  the  construction  given  by  the  appellant  to  the  policy,  if 
adopted,  would  not  reverse  the  case,  in  view  of  the  well-set- 
tled rule  of  this  court  not  to  disturb  the  veixlict  of  a  jury 
when  there  is  evidence  to  support  it,  though  in  the  opinion 
of  the  court  the  preponderance  of  evidence  is  against  the 
verdict. 

Construing  the  policy  as  we  do,  the  verdict  of  the  jury  is 
supported  by  abundant  evidence,  for  if  the  fire  emanated 
from  any  misfortune  happening  to  the  boiler,  that  misfortune 
was  the  collapse  of  a  flue,  and  not  the  explosion  of  a  boiler. 

We  do  not  think  there  is  anything  in  the  point  that  the 
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court  treated  the  appellant  unfairly  during  the  course  of  the 
trial. 

It  was  sufficient  for  the  appellees  to  show  the  loss  and  the 
cause  that  occasioned  it,  and  if  the  appellant  claimed  other- 
wise,  and  desired  to  bring  the  case  within  the  special  defences 
which  it  had  pleaded,  after  the  introduction  of  the  evidence 
on  its  part  the  appellees  were  entitled  to  rebut,  and  to  intro- 
duce affirmative  evidence  to  meet  the  evidence  introduced 
in  support  of  the  answers. 

We  may  also  say  that  the  introduction  of  evidence  even 
out  of  its  order  is  a  matter  very  largely  in  the  discretion  of 
the  court,  and  in  such  a  case  before  this  court  will  interfere 
there  must  be  an  abuse  of  discretion  shown. 

We  find  no  error  in  the  record  for  which  the  judgment 
ought  to  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Maich  1, 1990. 


No.  14,087. 


IIS  ^  Behtlet,  Admikistbatob,  t;.  Brown. 

Djbuedmm'IH'  Estates. — Adminutrator, — Judgment  in  Favor  qf.-^Patnl 
denee. — In  a  snit  to  set  aside  a  judgment  rendered  in  favor  of  an  admin- 
istrator against  the  estate  he  represented,  parol  evidence  is  not  admissi- 
ble to  contradict  the  record  and  establish  the  fact  that  the  estate  was 
not  indebted  to  the  administrator  at  the  time  of  the  rendition  of  the 
judgment. 

Same. — Judgment  in  Fancor  <^  Adminiatrator, — Validity  <f. — Where  an  ad- 
ministrator files  a  claim,  in  his  own  favor,  against  the  estate  he  repre- 
sents, and  the  record  shows  that  the  court  appointed  an  attorney  to  rep- 
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resent  the  interests  of  the  estate,  and  after  investigation  of  the  merits  of 
the  claim  the  attorney  report^  to  the  coart  an  amount  agreed  upon  to 
be  allowed  in  settlement,  and  the  court  approved  of  such  adjustment 
and  allowed  the  claims  to  the  amount  agreed  upon,  the  adjustment  and 
allowance  by  the  court  bind  the  representatives  of  the  estate,  and  are 
an  adjudication  as  to  the  validity  and  amount  in  favor  of  such  admin- 
istrator, and  is  equally  binding  upon  such  administrator,  and  subse- 
quent administrators  of  such  estate,  as  would  be  the  allowance  of  a 
claim  in  favor  of  a  third  party. 

From  the  Hancock  Circuit  Court. 

E.  Marshy  W,  W.  Gook  and  8.  A.  Wray^  for  appellant. 
C  O.  OffMy  for  appellee. 

Olds,  J. — This  is  an  action  brought  by  the  appellant, 
Thomas  E.  Bentley,  administrator  of  the  estate  of  Selah 
Brown,  deceased,  to  set  aside  a  judgment  for  the  allowance 
of  a  claim  in  favor  of  the  appellee,  rendered  when  the  ap- 
pellee was  administrator  of  said  estate. 

The  complaint  alleges  that  Selah  Brown  departed  this  life, 
intestate,  at  the  county  of  Hancock,  in  the  year  1885,  leav- 
ing surviving  her,  as  her  sole  and  only  children,  grandchil- 
dren, and  heirs,  Henry  Brown,  Eli  Brown,  John  Brown, 
Rebecca  Jessup,  Mary  Buce,  James  Brown,  Jacob  E.  Brown, 
Sarah  Brown,  Martha  Brown,  and  the  defendant,  Oliver 
Brown ;  that  after  the  death  of  said  Selah  Brown  the  appel- 
lee, Oliver  Brown,  was  appointed  and  qualified  as  adminis- 
trator of  the  said  decedent's  estate,  and  entered  upon  the  du- 
ties of  said  trust ;  that  afterwards,  on  the  26th  day  of  Janu- 
ary, 1886,  said  Oliver  Brown,  the  appellee,  filed  in  the  office 
of  the  clerk  of  said  court  his  certain  claim  against  said  es- 
tate for  the  sum  of  $2,100  for  board,  care,  and  attention  ren- 
dered and  furnished  said  decedent  in  her  lifetime,  and  for 
money  loaned  her ;  that  afterwards  such  further  proceedings 
were  had  on  said  claim  as  that  the  same  was  duly  transferred 
to  the  issue  docket  of  said  court,  and  stood  for  trial  on  the 
docket  of  said  court ;  that  thereupon  said  appellee,  Oliver 
Brown,  being  the  administrator  of  said  estate  as  aforesaid, 
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one  William  H.  Martin,  an  attorney  of  said  court,  was  duly 
appointed  by  said  court  to  answer  said  claim  and  defend  said 
estate  against  the  same  ;  that  said  Martin  thereupon  filed  his 
answer  in  said  cause,  alleging,  among  other  things,  by  way 
of  set-off,  certain  indebtedness  from  said  defendant  to  said 
estate  for  two  hundred  dollars  borrowed  money  due  from 
said  appellee,  and  for  the  value  of  timber  which  belonged  to 
said  decedent,  which  said  appellee  sold  for  three  hundred 
dollars,  appropriating  the  money,  and  failing  and  refusing 
to  account  for  the  same,  and  other  personal  property  be- 
longing to  said  decedent,  taken  and  converted  by  appel- 
lee ;  that  after  the  issues  in  said  cause  were  joined  it  was 
proposed  by  said  appellee  and  one  Elkanah  Ruce,  husband 
of  said  Mary  Ruce,  and  Jacob  Jessup,  husband  of  said  Re- 
becca Jessup,  who  then  and  there  claimed  to  represent  their 
wives,  that  said  claims  of  said  appellee  be  compromised,  and 
thereupon,  by  leave  of  court  and  request  of  said  partie8,said 
Martin,  the  attorney  appointed  as  aforesaid,  withdrew  from 
said  cause  for  the  purpose  of  allowing  said  compromise  to  be 
made,  and  that  after  such  withdrawal  the  said  estate  was  not 
further  represented  in  said  cause,  or  in  the  said  comprom- 
ise of  said  claim  ;  that  said  children  and  heirs  of  said  dece- 
dent, to  wit :  Henry  Brown,  Eli  Brown,  Sarah  Brown,  Ja- 
cob E.  Brown,  and  Martha  Brown,  were  not  present  in  said 
court  when  said  claim  was  compromised,  and  had  no  knowl- 
edge of,  and  were  not  represented  in  the  compromise  of  said 
claim,  and  had  not  been  in  any  manner  notified  of  the  filing 
of  said  claim,  or  the  compromise  of  said  suit,  and  thai  said 
Henry  Brown  was  and  still  is  a  non-resident  of  the  State 
of  Indiana,  and  was  not  at  any  time  prior  to  the  rendition 
of  said  judgment  within  the  jurisdiction  of  this  court;  that 
at  the  time  of  the  withdrawal  of  said  attorney  from  said 
cause  it  was  expressly  stated  by  him,  and  in  the  presence  and 
hearing  of  said  appellee,  that  said  attorney  had  no  authority 
to  compromise  said  claim  for  or  on  behalf  of  said  heirs,  or 
either  of  them,  and  that  he  could  not,  and  would  not,  answer 
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for  them  or  bind  them  by  any  settlement  that  might  be  made ; 
that  thereupon  said  Elkanah  Ruce  and  Jacob  Jessup  made 
a  pretended  compromise  of  said  claim^  wherein  it  was  agreed 
that  said  defendant,  the  appellee,  slroiild  recover  a  judgment 
against  said  estate  for  five  hundred  dollars  on  his  claim,  and 
said  appellee  should  be  liable  to  said  estate  for  the  value  of 
the  timber  and  personal  property  pleaded  as  an  offset ;  that 
in  pursuance  of  said  pretended  agreement  and  compromise 
the  appellee,  without  the  knowledge  or  consent  of  the  heirs 
above  named,  surreptitiously  caused  a  judgment  to  be  en- 
tered in  his  favor,  and  against  said  estate  for  said  sum  of  five 
hundred  dollars  in  full  satisfaction,  and  compromise  of  all 
matters,  issues,  and  liabilities  involved  in  said  cause,  and  of 
all  matters  between  appellee  and  said  estate,  and  that  said 
judgment  is  now  in  full  force  and  effect,  and  said  appellee 
is  seeking  to  enforce  the  same  against  said  estate  ;  that  said 
appellee  is  still  indebted  to  said  estate  on  said  matters  of  set- 
off as  aforesaid,  in  the  sum  of  five  hundred  dollars,  but  the 
estate  is  precluded  from  collecting  the  same  because  of  said 
judgment;  that  said  appellee's  claim  is  wholly  without 
foundation,  and  unjust,  and  that  said  estate  was  not  indebted 
to  him  in  any  sum  at  the  time  of  said  compromise  and  judg- 
ment, and  no  rights  of  innocent  parties  have  intervened  since 
the  rendition  of  said  judgment.  Prayer  that  said  judgment 
be  declared  void,  and  set  aside. 

The  appellee  demurred  to  the  complaint  for  want  of  facts, 
which  was  overruled,  and  exceptions  reserved  by  appellee. 

Issue  was  joined  on  the  complaint  by  answer  in  denial,  and 
there  was  a  trial,  resulting  in  favor  of  appellee,  and  appel- 
lant filed  a  motion  for  a  new  trial,  which  was  overruled,  and 
exceptions  taken. 

The  appellant  assigns  as  error  the  overruling  of  the  mo- 
tion for  a  new  trial,  and  the  appellee  assigns  as  cross-eri*or 
the  overruling  of  his  demurrer  to  the  complaint. 

Upon  the  trial  of  the  cause  the  appellant  introduced  and 
read  in  evidence  the  order-book  entries  and  record  of  the 
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judgment  in  favor  of  the  appellee  against  said  estate  de- 
scribed in  the  complaint.  The  record  showed  the  filing  of 
the  claim  in  favor  of  the  appellee,  who  at  the  time  was  the 
administrator  of  the  estate  of  said  Selah  Brown.  The  ap- 
pointment of  William  H.  Martin  by  the  court  to  represent 
the  interest  of  the  estate  in  said  cause,  an  appearance  by 
Martin  and  an  answer  by  him,  and  a  reply  to  the  answer. 

After  the  issues  were  joined  the  record  shows  an  appear* 
ance  of  the  appellee  herein,  the  plaintiff  in  the  cause,  and 
that  Martin  appeared  for  the  estate,  and  by  agreement  of  the 
parties  the  claim  was  allowed  for  $500,  and  an  order  and  judg- 
ment of  allowance  entered  for  that  amount.  The  record  is 
complete  upon  the  face  of  it,  and  does  not  show  that  Martin 
ever  withdrew  his  appearance  for  the  estate,  but,  on  the  con- 
trary, shows  his  appearance  and  agreement  for  the  allowance 
of  $500  by  the  court. 

After  the  introduction  of  this  record  in  evidence  the  ap- 
pellant sought  to  introduce  evidence  to  establish  the  hct  thai 
the  estate  was  not  indebted  to  the  appellee,  ofiering  in  evi- 
dence a  letter  written  prior  to  the  rendition  of  the  judgment 
for  that  purpose ;  he  also  offered  to  prove  by  William  H.  Mar- 
tin, the  attorney  appointed  to  defend  and  represent  the  estate 
in  the  original  case  for  the  allowance  of  the  claim, that  he  with- 
drew from  the  case,  and  stated  he  had  no  authority  from  any 
of  the  parties  or  heirs  to  compromise.  This  proof  was  prop- 
erly and  formally  offered  and  objected  to,  and  excluded,  and 
exceptions  were  reserved,  so  that  the  question  is  presented 
a.s  to  its  competency. 

Other  evidence  was  introduced  and  excluded,  but  the  rul- 
ing of  the  court  in  excluding  it  presents  the  same  question 
as  that  above  stated,  so  we  need  not  set  out  the  various  other 
items  of  evidence  offered  and  excluded. 

The  record  of  the  judgment  introduced  in  evidence  con- 
tradicts the  allegation  of  the  complaint.  The  complaint 
shows  that  Martin,  who  was  appointed  by  the  court  to  rep- 
resent the  interest  of  the  estate,  by  leave  of  court  withdrew 
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his  appearance^  and  the  effect  of  the  averments  is  that  after 
he  withdrew  his  appearance  the  appellee  procured  the  claim 
to  be  allowed,  and  obtained  the  order  for  the  payment  of  the 
same  without  any  person  appearing  or  acting  in  the  cause  for 
the  estate ;  but  the  record  shows  the  legal  appointment  of 
Martin,  an  attorney,  to  represent  the  estate,  and  that  he  acted 
for  the  estate  in  all  that  transpired  in  said  cause ;  that  he 
filed  an  answer  in  several  paragraphs,  and  afterwards  ap* 
peared  and  agreed  to  the  allowance  of  the  claim  for  $500, 
and  that  the  court  approved  the  compromise  and  made  an 
allowance  for  that  amount.  Now  it  is  sought  to  impeach  and 
contradict  that  record  by  parol  proof,  and  set  aside  the  rec- 
ord, and  this  is  sought  to  be  done  by  a  party  to  the  record 
and  judgment. 

The  administrator  of  the  estate  of  Selah  Brown,  appointed 
by  the  Hancock  Circuit  Court,  and  representing  her  estate, 
brings  this  action  to  set  aside  the  judgment.  Martin,  an  at- 
torney, who  was  appointed  by  the  same  court  to  represent 
said  estate,  appeared  in  said  cause  and  represented  said  es- 
tate in  the  rendition  of  the  judgment  of  allowance. 

The  statute  provides  for  the  filing  of  claims  due  execu- 
tors and  administrators  against  estates  as  other  claims  are 
filed,  and  by  section  389,  Elliott's  Supp.,  it  is  provided 
that  "  Whenever  a  claim  in  favor  of  an  executor  or  ad- 
ministrator against  the  estate  he  represents,  which  ac- 
crued before  the  death  of  such  decedent,  shall  be  filed 
against  said  estate,  with  the  affidavit  of  the  claimant  at- 
tached, thirty  days  before  the  commencement  of  the  term 
of  said  court  during  which  the  claim  is  to  be  presented  for 
allowance,  the  judge  of  said  court  shall  represent  said  estate, 
and  shall  examine  into  the  nature  of  said  claim,  and  if  the 
same  be  by  said  court  deemed  just  and  right,  said  court  shall 
allow  said  claim  and  order  the  same  paid  out  of  said  estate, 
as  other  claims  of  the  same  class,  and  said  court  may,  in  its 
discretion,  examine  under  oath  such  executor  or  adminis- 
trator, or  any  other  person,  touching  said  claim,  and  if  such 
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court  shall  be  of  the  opinion  that  the  interests  of  said  estate 
will  be  promoted  by  active  opposition  to  such  claim,  it  shall 
be  the  duty  of  such  court  to  appoint  a  practising  attorney 
of  said  court  to  represent  said  estate,  and  the  same  plead- 
ings, issues  and  trial  may  be  had  as  in  other  claims/'  etc. 

Section  388,  Elliott's  Supp., provides  that  "  The  allowance 
of  a  claim,  as  provided  for  in  this  act,  shall,  as  between  the 
claimant  and  the  executor  or  administrator,  be  operative, 
and  as  an  adjudication  of  the  validity  and  amount  of  the 
claim." 

It  is  evident  that  it  was  intended  by  this  act  that  the  al- 
lowance of  a  claim,  according  to  the  provisions  of  the  act, 
should  put  an  end  to  all  litigation  as  to  the  validity  and 
amount  of  the  claim  so  far  as  the  administrator  of  the  estate 
was  concerned,  and  it  provides  equally  as  stringent  a  process 
for  the  allowance  of  claims  in  favor  of  an  administrator  as 
claims  in  favor  of  third  parties,  and  that  the  same  rules 
shall  apply  to  one  as  to  the  other.  When  claims  in  favor  of 
an  executor  or  administrator  are  filed,  it  makes  the  court 
the  representative  of  the  estate  and  gives  it  power  to  inves- 
tigate and  examine  witnesses  if  it  deems  proper  to  do  so, 
also  the  power  to  appoint  an  attorney  of  the  court  to  make 
an  active  defence  to  the  claim.  In  this  case  the  record 
shows  that  the  court  exercised  the  power  vested  in  it,  and  ap- 
pointed an  attorney  to  represent  the  interest>s  of  the  estate, 
and  after  an  investigation  by  the  attorney  appointed,  and 
the  joining  of  issues,  the  claimant  appeared  by  his  attor- 
neys, and  the  attorney  appointed  by  the  court  appeared  for 
the  estate  and  reported  to  the  court  an  amount  agreed  upon 
to  be  allowed  in  settlement,  and  the  court  approved  of  such 
adjustment  and  allowed  the  claim  to  the  amount  agreed 
upon.  This  adjustment  and  allowance  by  the  court  bind 
the  representative  of  the  estate,  and  are  an  adjudication  as  to 
the  validity  and  amount  of  the  claim  in  favor  of  such  ad- 
ministrator, and  is  equally  as  binding  upon  such  adminis- 
trator and  subsequent  administrators  of  such  estate  as  would 


NOVEMBER  TERM,  1889.  559 

Bentlejy  Administrator,  v.  Brown. 

be  the  allowance  of  a  claim  in  favor  of  a  third  party.  Al- 
though the  form  of  the  order  differs  from  an  ordinary  judg- 
ment on  which  execution  may  issue,  yet  it  is  in  all  essentials 
an  adjudication  as  to  the  validity  and  amount  of  the  claim, 
and  is  to  that  extent  a  judgment  and  binding  upon  the 
estate  and  the  representatives  of  the  estate,  the  executor  and 
administrator.  Maddox  v.  Maddox,  97  Ind.  537;  Boyl  v. 
Simpson,  23  Ind.  393. 

Parol  evidence  was  not  proper  to  contradict  or  change 
the  record,  and  the  court  properly  excluded  the  evidence 
offered  by  the  appellant.  Smith  v.  Hess,  91  Ind.  424;  Beid 
V.  Mitchell,  93  Ind.  469. 

What  was  sought  to  be  done  in  this  case  was  to  attack  the 
judgment  and  contradict  the  record  by  parol  evidence  and 
set  it  aside  and  retry  the  matters  litigated  and  settled  by  the 
former  adjudication. 

The  complaint  is  not  good  for  the  purpose  of  setting  aside 
such  a  judgment  as  the  one  introduced  in  evidence  for  fraud. 
If  sufficient  to  withstand  a  demurrer,  it  is  because  it  alleges 
the  withdrawal  of  the  appearance  by  Martin,  and  the  taking 
of  a  judgment  without  any  person  representing  the  estate, 
and  practicing  a  fraud  upon  the  court.  It  alleges  that  Mar- 
tin had  knowledge  of  the  proposed  compromise  and  its 
terms,  and  that  by  leave  of  court  he  withdrew  his  appear- 
ance, and  the  record  introduced  contradicts  the  allegations 
as  to  his  withdrawal,  and  affirmatively  shows  that  he  ap- 
peared and  agreed  to  the  compromise,  and  the  court  ap- 
proved it  and  rendered  a  judgment  of  allowance. 

As  the  judgment  must  be  affirmed,  it  is  unnecessary  to 
consider  the  question  as  to  the  validity  of  the  complaint 
presented  by  the  cross-error  assigned. 

Judgment  affirmed,  with  costs. 

Filed  May  13, 1890. 
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Pleading. — Oomplaini. — Suffiidency  qf, — Where  the  second  paragraph  of  a 
complaint,  which  contains  all  the  allegations  in  the  first  paragraph,  is 
good,  and  supports  the  judgmenty  it  is  immaterial  whether  the  first  par^ 
agraph  is  good  or  bad. 

Same. — Owrging  Wrongful  Act. — ^To  all^^in  a  pleading  that  a  person  com- 
mitted an  injurious  act  "  violently  and  with  great  force,"  is  equiTaleut 
to  charging  such  person  with  a  purposed  wrong  in  the  doing  of  the  act. 

Measure  of  Damages. — Surgieal  TreaimeiU<^  Ir^redAnimaL — Irutruehm 
to  Jury, — Evidence, — After  an  injury  to  the  plain tifi^'s  horse,  caused,  as 
averred,  by  the  defendant's  wrongful  act,  the  plaintifi*,  in  the  belief  that 
the  injury  might  be  successfully  treated,  employed  skilful  surgeons  for 
that  purpose,  but  the  treatment  was  unavailing. 

HeUf  in  an  action  for  the  value  of  the  horse,  and  for  the  sum  expended  in 
surgical  treatment,  that  the  proper  measure  of  damages  on  account  of 
the  treatment,  there  being  no  evidence  that  excessive  charges  had  been 
made  therefor,  was  the  amount  necessarily  expended,  and  that  it  was 
not  error  so  to  instruct  the  jury. 

Held,  also,  that  testimony  as  to  the  amount  paid  out  by  the  plaintiff  for 
surgical  treatment  was  competent. 

Ikterbooatories  to  Jury.— -Delifrery  of  Sealed, — PraeUee. — While  it  is 
new  practice  it  is  not  available  error  to  deliver  to  the  jury  special  inter- 
rogatories sealed  in  an  envelope  with  an  instruction  not  to  open  the  en- 
velope until  they  have  agreed  upon  a  general  verdict. 

From  the  Noble  Circuit  Court. 

H.  O.  Zimmerman  and  W.  L.  Penfield,  for  appellant. 
J.  E,  Rose  and  D.  D.  Moody,  for  appellee. 

Berkshire,  J. — The  complaint  is  in  two  paragraphs.  In 
the  first  paragraph  it  is  stated  that  the  appellee,  who  was  the 
plaintiff  below,  was  the  owner  of  a  horse  of  the  value  of 
$200,  and  that  the  appellant,  who  was  the  defendant  below, 
^'  unlawfully  injured,  wounded,  maimed  and  crippled  said 
horse,  to  the  damage,'^  etc. 

The  second  paragraph  contains  the  same  prefiitory  alle- 
gations as  the  first,  and  alleges  that  the  appellant  *'  unlaw* 
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fully  injured,  wounded,  maimed  and  crippled  said  horse  by 
violently  and  with  great  force  breaking  the  leg  of  said  horse ; 
and  said  plaintiff  further  says  that  believing  that  said  wound 
might  be  healed  and  cured,  he  employed  skilful  surgeons  to 
treat  said  wound  and  injury,  and  that  in  tliat  behalf  said 
plaintiff  expended  the  sum  of  twenty-five  dollars,  *  *  * 
but  that  notwithstanding  the  skill  of  said  surgeons,  the  wound 
was  of  such  a  character  that  the  life  of  said  horse  could  not 
be  saved.     Wherefore,"  etc. 

Separate  demurrers  were  addressed  to  these  paragraphs  of 
complaint,  and  overruled,  and  exceptions  reserved. 

The  appellant  answered  the  complaint  in  one  paragraph, 
which  was  a  general  denial. 

The  cause  was  submitted  to  a  jury  for  trial,  who  after- 
wards returned  a  general  verdict  for  the  appellee,  and  re- 
turned therewith  certain  interrogatories  submitted  to  them, 
together  with  their  answers  thereto. 

The  appellant  filed  a  motion  for  a  new  trial,  and  tlie  court 
thereafter  overruling  said  motion,  he  reserved  an  exception. 

After  overruling  the  motion  for  a  new  trial  the  court  gave 
Judgment  for  the  appellee. 

Several  errors  are  assigned,  and  among  others  that  the 
court  erred  in  overruling  the  demurrers  to  the  two  para- 
graphs of  the  complaint,  and  in  overruling  the  motion  for  a 
new  trial. 

Several  alleged  causes  for  a  new  trial  are  embraced  in  the 
motion,  but  as  counsel  do  not  call  our  attention  in  argument 
to  all  questions  made  by  the  record,  our  labors  are  confined 
to  those  to  which  our  attention  is  called. 

Counsel  for  the  appellant  most  earnestly  insist  that  both 
paragraphs  of  the  complaint  are  bad,  and  that  the  court  erred 
in  overruling  the  demurrers  to  the  same. 

The  first  paragraph  may  be  ill,  but  whether  so  or  not  we 
regard  the  second  paragraph  as  good,  and  as  all  the  allega- 
tions found  in  the  first  paragraph  are  contained  in  the  sec- 
Vol.  123.— 36 
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t>nd,  and  as  it  supports  the  judgment  rendered,  the  first  par- 
agraph is  of  no  consequence. 

It  is  contended  that  to  aver  in  a  pleading  that  an  injurious 
act  was  '*  unlawfully  '^  committed,  is  but  to  allege  a  conclu- 
sion of  law,  and  gives  no  strength  to  the  pleading,  and  there- 
fore, although  the  injury  alleged  may  have  been  caused  by  the 
act  of  the  appellant,  it  does  not  appear  that  his  injurious  act 
was  wrongful,  and  hence  the  paragraphs  of  complaint  are  ill. 

As  we  have  already  stated,  we  are  of  the  opinion  that  the 
second  paragraph  is  good. 

Conceding,  for  the  purposes  of  the  argument,  that  the 
position  of  counsel  is  correct  as  to  what  amounts  to  the  aver- 
ment of  a  conclusion  of  law,  the  second  paragraph  is  not 
open  to  the  objection  made.  It  alleges  sufficient  facts  to 
show  that  the  injury  charged  was  the  result  of  the  appel- 
lant's wrongful  act.  ^ 

To  allege  in  a  pleading  that  a  person  committed  an  in- 
jurious act  '^  violently  and  with  great  force,''  is  equivalent 
to  charging  such  person  with  a  purposed  wrong  in  the  doing 
of  the  act. 

The  word  "  violently  "  indicates  "  violence,"  and  in  the 
connection  here  under  consideration  means  '^  outrage ;  un- 
just force ;  attack ;  assault." 

The  word  "  force,"  in  the  connection  in  which  it  is  em- 
ployed, is  defined  as  '^Unlawful  violence  ofiered  to  persons 
or  things."     Worcester's  Dictionary. 

Webster's  definitions  are  substantially  the  same.  He  says 
that  the  word  ''  force,"  as  used  in  the  law,  means  ^'  Strength 
or  power  exercised  without  law,  or  contrary  to  law,  upon  per- 
sons or  things." 

The  court  committed  no  error  in  overruling  the  demurrer 
to  the  second  paragraph  of  the  complaint. 

If  the  paragraph  was  not  sufficiently  specific,  the  demurrer 
did  not  raise  the  question.  Belts  v.  Quicky  114  Ind.  165; 
Pittsburgh,  etc.,  R.  W.  Go.  v.  Hixon,  110  Ind.  225 ;  Johnston 
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Harvester  Co.  v.  Bartleyy  94  Ind.  131  ;  Cincinnati,  etc.,  R. 
W.  Co.  V.  Gaines,  104  Ind.  526. 

The  next  question  presented  is  as  to  the  correctness  of  the 
court's  rulings  in  allowing  certain  evidence  relative  to  the 
employment  of  surgeons  to  treat  the  animal^  and  their  com- 
pensation ;  and  to  the  instruction  which  the  court  gave  to 
the  jury  upon  that  subject. 

The  point  is  made  that  the  testimony  was  not  competent^ 
and  the  instruction  erroneous :  (1)  Because  the  complaint 
tendered  no  such  issue.  (2)  If  such  an  issue  had  been  ten- 
dered the  testimony  should  have  been  confined  to  what 
would  have  been  a  reasonable  compensation  to  the  surgeons 
for  the  service  rendered^  and  that  the  amount  expended  by 
the  appellee  was  wholly  immaterial^  and  the  court  should 
have  so  informed  the  jury. 

The  complaint  alleges  that  the  appellee^  being  of  the  opin- 
ion that  the  injury  might  be  successfully  treated^  employed 
skilful  surgeons  to  treat  the  same,  and  expended  on  that  ac- 
count twenty-five  dollars.  This  allegation  is  not  objection- 
able. 

The  presumption  must  be^  until  the  contrary  appears^  that 
the  amount  paid  out  for  surgical  treatment  was  a  reasonable 
and  proper  payment. 

The  instruction  which  the  court  gave  to  the  jury  was  un- 
objectionable. 

There  was  no  evidence  to  show  that  excessive  charges  had 
been  made  on  account  of  surgical  treatment ;  in  view  of  the 
testimony,  therefore,  it  was  entirely  proper  for  the  court  to 
say  to  the  jury  that  the  proper  measure  of  damages  was  the 
amount  which  the  appellee  necessarily  expended. 

The  testimony  admitted  by  the  court  as  to  the  amount  paid 
out  by  the  appellee  for  surgical  treatment  was  competent. 
It  treated  the  measure  of  the  appellee's  damages  on  account 
of  the  employment  of  surgeons.  This  conclusion  is  not  in  con- 
flict with  the  conclusion  reached  in  City  of  Indianapolis  v. 
Oaston,  58  Ind.  224;  Pennsylvania  Cb.v.3/art(m,104  Ind.  239. 
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All  that  is  decided  in  these  cases,  bearing  upon  the  question 
here  under  consideration,  is  that  in  an  action  to  recover  dam- 
ages for  an  injury  the  defendant  can  not  show  in  mitigation 
that  the  surgeon  donated  his  services  to  the  plaintifi';  that 
that  is  a  matter  entirely  between  the  surgeon  and  his  patient, 
and  with  which  the  defendant  has  no  concern. 

After  all,  the  question  is  as  to  the  value  of  the  services  to 
the  plaintiff  in  the  action,  but  with  this  distinction  :  if  the 
surgeon  donates  the  services  rendered  to  the  plaintiff,  the 
real  value  thereof  is  the  measure ;  but  if  not,  then  it  is  what 
the  plaintiff  necessarily  becomes  liable  to  pay. 

If  the  injured  party  is  compelled  to  pay  more  than  the  ser- 
vices are  actually  worth,  it  does  not  lie  in  the  mouth  of  the 
person  responsible  for  the  injury  to  complain. 

The  word  "  necessarily ,''  as  employed  in  the  instruction 
given  by  the  court,  is  defined  by  Webster  as  follows :  "  In  a 
necessary  manner;  by  necessity;  unavoidably;  indispensably.'^ 

We  have  examined  the  instructions  given  by  the  court  re- 
lating to  the  evidence,  and  find  them  pertinent  and  proper. 
There  is  no  doubt  but  that  the  appellant  inflicted  the  injury 
complained  of,  and  with  force  and  violence,  as  charged  in 
the  second  paragraph  of  the  complaint ;  and,  conceding  that 
the  animal  was,  at  the  time,  trespassing  upon  his  close,  this 
afforded  no  excuse  for  the  wrongful  and  injurious  act. 

The  special  interrogatories  which  were  propounded  by  the 
court  to  the  jury,  at  the  request  of  the  parties,  were  sealed 
up  in  an  envelope,  and  thus  delivered  to  the  jury  with  an  in- 
struction not  to  open  the  envelope  until  they  had  agreed 
upon  a  general  verdict. 

This  is  new  practice,  so  far  as  our  information  goes  ;  but 
we  are  not  inclined  to  hold  that  it  amounts  to  available  er- 
ror, as  the  statute  provides  that  the  interrogatories  are  only 
to  be  answered  after  a  general  verdict  has  been  agreed  to. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  May  13, 1890. 
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Pbomissort  Note. — OambUng  Debt. — Endonee. — AeUon  by. — A  non-nego- 
tiable note,  given  for  a  gambling  debt,  is  not  valid  and  collectible  in  the 
hands  of  an  assignee  who  purchased  the  same  with  knowledge  that  the 
note  was  given  for  such  debt,  but  after  the  maker  had  stated  to  him  that 
the  note  was  all  right,  and  that  he  would  pay  it  when  due,  it  not  appear- 
ing that  the  purchaser  relied  upon  or  was  deceived  by  the  statement. 

From  the  Jackson  Circuit  Court. 

B.  H,  Burrelly  for  appellant. 
F.  Branaman,  for  appellee. 

Olds,  J. — This  was  an  action  upon  a  promissory  note  ex- 
ecuted by  the  appellant  to  one  George  A.  Carter  for  $175, 
and  by  Carter  assigned  to  the  appellee. 

The  appellant  answered  in  three  paragraphs :  1st.  Gen- 
eral denial.  2d.  No  consideration,  and  3d.  That  the  note 
was  executed  for  a  gambling  debt ;  that  the  said  Carter  won 
from  the  appellant  the  amount  of  the  note  in  a  game  of 
cards,  and  the  appellant  executed  the  note  for  and  in  consid- 
ertion  of  said  sum  so  won  at  cards. 

The  plaintiff,  appellee,  replied  in  two  paragraphs :  1st. 
A  general  denial,  and  2d.  An  estoppel;  that  he  had  no 
knowledge  for  what  said  note  was  given,  and  that  before  he 
purchased  the  same  he  informed  the  appellant  that  he  was 
about  to  purchase  the  same,  and  appellant  stated  to  him  the 
note  was  all  right,  and  that  it  was  valid  ;  that  he  would  pay 
the  same  as  soon  as  it  would  become  due,  and  directed  the 
appellee  to  purchase  the  same,  and  that  appellee  relying  on 
the  statements  of  the  appellant,  and  having  no  knowledge  as 
to  what  the  note  was  given  for,  or  that  it  was  given  for  an 
illegal  consideration,  purchased  the  same  for  a  valuable  con- 
sideration. 
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The  caase  was  submitted  to  a  jury  and  a  trial  bad,  re- 
sulting in  a  verdict  for  appellee  for  the  amount  of  the 
note.  Upon  the  trial  of  the  cause,  it  was  admitted  that  the 
note  was  given  for  money  won  by  Carter,  the  payee,  from 
the  appellant  at  a  game  of  cards,  which  sum  so  won  was  all 
the  consideration  for  said  note,  and  that  the  note  was  illegal 
and  void,  unless  the  appellant  was  estopped  from  setting  up 
such  defence  to  said  note  in  the  hands  of  the  appellee. 

The  appellee  and  his  brother  testified  to  a  conversation 
had  between  appellee  and  appellant  before  the  appellee  pur- 
chased the  note.  They  testified  that  in  such  conversation 
the  appellant  told  the  appellee  that  the  note  was  all  right, 
and  that  he  would  pay  it  when  due ;  that  he  thought  the 
note  was  all  right  when  he  traded  for  it.  They  further 
testified  as  to  what  other  conversation  occurred ;  that  ap- 
pellee was  owing  the  appellant  a  debt  for  a  span  of  mules 
and  could  not  pay  it  then,  and  that  appellee  told  the  appel- 
lant that  he  could  trade  the  mules  for  the  note  held  by  Car- 
ter, the  note  sued  upon.  They  testified  that  this  conversa- 
tion occurred  at  the  mill  at  Ewing. 

The  foregoing  is,  in  brief,  all  of  the  testimony  of  said  wit- 
ness or  witnesses  in  behalf  of  the  appellee  in  support  of  his 
reply  in  estoppel. 

The  appellant  denied  making  any  such  statement  to  the 
appellee  about  the  note  in  suit. 

The  appellant  and  some  five  or  more  witnesses  testified  to 
at  least  two  conversations  between  appellant  and  appellee 
other  than  the  conversation  testified  to  by  appellee  at  the  mill, 
in  which  appellant  told  appellee  that  the  note  was  given  for  a 
gambling  debt,  and  that  he  would  not  pay  it,  and  that  he 
should  not  purchase  or  trade  for  it,  and  if  he  did  he  would  lose 
it.  The  appellant  testified  to  the  two  conversations,  and  was 
corroborated  by  five  witnesses ;  some  testified  to  being  present 
at  one  of  the  conversations  and  some  at  the  other.  Other 
\yitnesses  testified  as  to  admissions  of  appellee,  in  which  he 
stated  that  he  knew  before  he  purchased  the  note  that  it  was 
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given  for  a  gambling  debt^  but  that  he  thought  he  could 
make  appellant  take  it  in  payment  of  the  debt  he  owed  the 
appellant  for  the  mules^  and  that  Carter  said  it  was  all  right. 
The  conversations  testified  to  by  appellant's  witnesses  were 
not  disputed  by  the  appellee,  nor  did  he  dispute  any  of  the 
admissions  that  the  witnesses  testified  as  to  his  having  made. 

From  the  evidence  in  the  record,  all  that  can  be  claimed 
for  it  is  th^t  it  shows  that  at  one  time  before  the  purchase 
of  the  note  the  appellant  told  the  appellee  that  the  note  was 
all  right,  and  that  he  would  pay  it  when  it  became  due.  This, 
however,  is  disputed,  and  the  undisputed  evidence  shows 
that  upon  two  or  more  occasions  before  appellee  purchased 
the  note  appellant  told  him  what  the  note  was  given  for,  and 
that  he  would  not  pay  it. 

By  evidence  undisputed  it  is  shown  that  appellee  knew  all 
about  what  the  note  was  given  for  at  the  time  he  traded  for 
or  purchased  the  note.  Appellee  himself  does  not  testify  to 
the  contrary.  It  is  true  he  says  he  thought  it  was  all  right, 
but  his  admissions  testified  to,  and  not  denied  by  him,  ex- 
plain this  expression,  as  he  states  that  he  knew  the  note  was 
given  for  a  gambling  contract,  but  he  thought  it  was  all 
right,  that  he  could  make  the  appellant  take  it  on  the  debt 
he  was  owing  him  for  the  mules.  The  appellee  does  not  even 
state  in  his  testimony  that  he  relied  upon  the  statement  of 
the  appellant,  and  was  induced  by  such  statement  to  pur- 
chase or  trade  for  the  note  ;  nor  does  he  deny  that  he  knew 
the  note  was  given  for  such  gambling  debt  at  the  time  he 
purchased  it. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled;  and  he  excepted,  and  judgment  was  rendered  for 
appellee  on  the  verdict. 

The  sufficiency  of  the  evidence  to  support  the  verdict  is 
questioned  by  the  motion  for  a  new  trial. 

The  question  presented  by  the  evidence  is  as  to  whether 
or  not  a  note  given  for  a  gambling  debt  is  valid  and  collect- 
ible in  the  hands  of  an  assignee  who  purchased  the  same 
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with  knowledge  that  the  uote  was  given  for  such  debt,  but 
after  the  maker  has  stated  to  him  that  the  note  is  all  right, 
and  that  he  will  pay  it  when  due,  but  without  it  appearing 
that  the  purchaser  relied  upon  or  was  deceived  by  such  state- 
ment of  the  maker. 

The  note  in  suit  in  this  ease  is  not  payable  at  any  bank. 

By  section  4950,  R.  S.  1881,  the  note  is  void,  and  the 
maker  may  defend  against  the  note  and  defeat  a  recovery  in 
the  hands  of  an  assignee  unless  he  is  estopped  under  the 
facts  in  this  case. 

The  law  is  pretty  well  settled  that  where  a  statute  de- 
clares that  a  note  given  for  a  gambling  debt  shall  be  void, 
such  note  is  invalid  in  the  hands  of  a  bona  fide  purchaser 
even  if  such  note  is  negotiable  in  its  nature,  and  even  if  the 
maker  has  induced  the  assignee  to  purchase  the  same  by  rep- 
resenting to  such  assignee  that  the  note  is  valid  before  he 
purchases  the  same,  and  he  is  thereby  induced  to  purchase 
the  same  by  reason  of  such  representations  of  the  maker.  It 
is  doubtful  whether  the  maker  is  estopped  from  setting  up 
his  defence  to  the  note.     Sondheim  v.  Gilbert,  117  Ind.  71. 

The  note  in  question  in  this  case  was  void,  it  would  con- 
stitute no  consideration  for  a  new  promise.  The  appellee 
had  full  knowledge  at  the  time  he  purchased  the  note  that 
the  note  was  given  for  a  gambling  debt,  that  the  note  was 
void,  that  there  was  no  consideration  for  the  promise  of  the 
maker  to  pay  the  note.  With  this  knowledge  he  was  not 
deceived,  he  could  not  have  believed  the  note  was  valid  and 
binding  at  the  time  he  purchased  ii.  He  had  no  right  to  rely 
upon  a  promise  of  the  maker  to  pay  a  note  which  he  knew 
was  given  for  a  gambling  debt,  and  was  without  consider- 
ation, and  he  was  bound  to  know  that  there  was  no  consid- 
eration for  the  promise. 

The  facts  as  shown  by  the  evidence  do  not  constitute  an 
estoppel  even  if  in  such  a  case  as  this  a  party  can  be  estopped 
from  defending  against  the  note. 

There  is  no  evidence  to  support  the  verdict,  and  the  court 
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erred  in  overruling  the  motion  for  a  new  trial^and  the  judg- 
ment must  be  reversed. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  the  court  below  to  sustain  the  motion  for  a  new  trial,  and 
for  further  proceedings  in  accordance  with  this  opinion. 

FUed  May  14, 1890. 


No.  14^a 

Jokes  v.  Layman. 

Masbiagb  GoFfSAGT.— BreocA  o/.-^OmpeUney  t^Raiies  to  OmimeL^AlU'  f^i^ 

gation  of. — In  an  action  for  the  breach  of  a  marriage  contract  the  com-  i44  639 

plaint  need  not  aver  that  the  parties  were  of  marriageable  age  when  the  123  ^1 

alleged  contract  was  made,  as  the  presamption  is,  as  to  all  contracts,  ^1M48>| 

that  the  parties  are  competent  to  contract  until  the  contrary  is  shown. 

Same. — Beeiproeal  ContraeL — An  allegation  that  "  the  plaintiff  and  defend- 
ant, on  the day  of ,  agreed  to  marry  one  another,"  is  a  suffi- 
cient averment  of  a  mutual  promise  to  marry. 

Sajcb. — Character  of  PUxintiff, — Evidence, — Where  the  defendant  is  permit- 
ted to  testify  to  having  heard  rumors  and  reports  which  were  calculated 
to  bring  the  plaintiff  into  disrepute  before  the  jniy,  the  plaintiff  may 
introduce  evidence  of  her  good  character  for  virtue,  chastity,  and  hon- 
esty. 

Same. — Evidence. — Sk^fideney  </  to  Show  Breach, — ^The  defendant  wrote  to 
the  plaintiff,  informing  her  that  he  had  heard  reports  derogatory  to  her 
character,  and  that  he  would  not  visit  her  until  he  had  investigated 
them.  A  month  or  more  elapsed  after  the  receipt  of  this  letter  before 
the  plaintiff  commenced  her  suit,  the  parties  in  the  meantime  neither 
meeting  nor  communicating  with  each  other. 

Heldf  that  a  breach  of  the  contract  was  shown. 

8AMX.^Dedaration8  cf  PlairUiff.—Res  Gesece.—- The  plaintiff  asked  a  wit- 
ness, called  by  her,  the  following  question :  "  What  declaration,  if  any, 
did  she  [plaintiff]  make  in  regard  to  her  disappointment,  and  refusal 
of  defendant  to  marry  at  the  time  she  showed  you  the  letter,"  and  the 
witness  answered  as  follows :    "  I  was  at  her  house  on  Saturday,  after 
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she  received  the  letter  introduced  in  evidence  from  defendant ;  she 
showed  the  letter  to  me,  and  asked  me  what  she  ought  to  do  about  it ; 
William  Coffman  was  along ;  she  wanted  to  know  wnat  she  had  best  do ; 
I  donH  think  I  gave  her  any  advice ;  I  don't  remember  what  she  did 
say ;  she  appeared  to  be  somewhat  troubled  about  it.  She  was  not  shed- 
ding  tears,  but  she  seemed  like  her  mind  was  bothered.'* 

Heldf  that  the  question  was  improper,  as  it  assumed  that  the  defendant  had 
refused  to  marry  the  plaintiff. 

Held^  also,  that  the  declarations  contained  in  the  answer,  made  two  days 
after  the  receipt  of  the  letter,  and  in  the  absence  of  the  defendant,  were 
incompetent,  since  they  formed  no  part  of  the  res  getta. 

Bill  of  Exceptions. — Evidencc^Conduding  Statement  as  to. — A  state- 
ment at  the  close  of  a  bill  of  exceptions,  that  '*  This  was  all  the  evi- 
dence introduced  upon  the  trial  of  said  cause,"  instead  of  the  usual 
formal  statement,  "  This  is  all  the  evidence  given  in  the  cause,"  is  suf- 
ficient to  identify  the  evidence,  the  word  ^*  introduced,"  as  used,  being 
the  equivalent  of  the  word  "  give." 

Pbagticb. — Motion  for  New  TMal. — Erroneoue  Initrvetions. — How  Aatigned 
OS  Error. — A  motion  for  a  new  trial  assigning  as  cause  that  the  court 
erred  in  refusing  to  give  instructions  requested,  must  designate  specifi- 
cally the  instructions  relied  upon.  Where  this  is  not  done  no  question 
as  to  the  propriety  of  the  instructions  is  presented  to  the  Supreme 
Court. 

From  the  Owen  Circuit  Court. 

2).  E.  Beem  and  W.  Hickamy  for  appellant. 
W.  A.  Pickens,  for  appellee. 

Berkshibe,  J. — The  appellee  sued  the  appellant^  alleging 
a  marriage  contract  and  its  breach.  The  complaint  contains 
two  paragraphs ;  to  each  the  appellant  filed  a  demurrer^  and 
said  demurrers  being  overruled,  he  reserved  exceptions ;  he 
then  answered  the  general  denial,  and  the  cause  being  at 
issue  was  submitted  to  a  jury,  who  returned  a  verdict  for 
the  appellee.  After  the  verdict  had  been  returned,  the  ap- 
pellant filed  a  motion  for  a  new  trial,  which  was  overruled 
by  the  court  and  he  excepted ;  thereupon  the  court  rendered 
judgment  for  the  appellee. 

The  appellant  has  assigned  five  several  errors ;  the  third 
is  waived  for  the  reason  that  counsel  for  the  appellant  do  not 
advert  to  it  in  their  brief;  the  fourth  and  fifth  do  not  em- 
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brace  sach  matters  as  are  assignable  as  error  in  this  court. 
This  leaves  but  the  first  and  second  alleged  errors  for  our 
consideration.  The  first  error  brings  in  question  the  action 
of  the  court  in  overruling  the  demurrers  to  the  complaint ; 
but  our  attention  is  called  to  the  fact  that  it  is  the  suffi- 
ciency of  the  complaint  as  a  whole^  and  not  each  separate 
paragraph  thereof,  that  is  called  in  question ;  and,  therefore, 
if  either  paragraph  is  good  the  assigned  error  is  unavailing. 
But  waiving  all  objection  to  the  form  of  the  alleged  error, 
we  are  of  the  opinion  that  each  paragraph  of  the  complaint 
is  sufficient  as  against  a  demurrer. 

It  is  contended  that  both  paragraphs  of  the  complaint  are 
bad  for  the  reason  that  they  do  not  aver  that  the  parties 
were  of  a  marriageable  age  at  the  time  it  is  alleged  the  con- 
tract was  made,  and  our  attention  is  called  to  section  5324, 
R.  S.  1881.  There  is  nothing  in  this  objection.  The  pre- 
sumption is,  as  to  all  contracts,  that  the  parties  were  com- 
petent to  contract  until  the  contrary  is  made  to  appear.  It 
might  with  equal  force  be  contended  that  the  pleading  is  bad 
for  failing  to  negative  all  imaginary  disabilities. 

But  it  is  contended  that  the  first  paragraph  is  bad  because 
it  fails  to  show  that  the  alleged  contract  was  reciprocal  as 
between  the  parties.  We  think  otherwise.  The  first  alle- 
gation in  the  paragraph  is  as  follows :  '*  Plaintifi^  complains 
of  the  defendant  and  says  that  the  plaintiff  and  defendant, 
on  the  —  day  of  April,  1886,  agreed  to  marry  one  another.'* 
The  language  employed  is  brief,  but  we  think  it  distinctly 
and  unequivocally  states  an  agreement  of  the  parties  to  be- 
come husband  and  wife — one  in  the  flesh — the  consent  of 
one  being  the  consideration  for  the  consent  of  the  other. 

The  paragraphs  af  complaint  which  were  held  good  in 
Gates  V.  MeKinneyf  48  Ind.  562,  were  not  substantially  dif- 
ferent from  the  paragraphs  here  under  consideration. 

This  brings  us  to  the  second  and  only  remaining  alleged 
error,  that  the  court  erred  in  overruling  the  motion  for  a 
new  trial.     But  before  passing  to  a  consideration  of  the 
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questions  thereby  brought  to  our  attention^  it  becomes  nec- 
essary to  pa38  upon  a  question  raised  by  the  appellee  pre- 
liminary thereto. 

It  is  contended  that  the  evidence  produced  upon  the  trial 
is  not  properly  in  the  record^  and  therefore  that  the  said  sec- 
ond alleged  error  brings  no  question  before  us  for  consid- 
eration. 

In  our  opinion  the  point  is  not  well  made.  The  objec- 
tion rests  upon  the  closing  language  in  the  bill  of  exceptions^ 
which  is  as  follows :  '^  This  was  all  the  evidence  introduced 
upon  the  trial  of  said  cause." 

The  point  made  is  that  the  bill  of  exceptions  must  pur- 
port to  contain  the  evidence  given  on  the  trial,  and  must  in 
unmistakable  language  identify  it  as  the  evidence  that  was 
given. 

But  while  it  is  better  and  safer  to  identify  the  evidence 
with  the  usual  formal  statement^  ^'  This  is  all  the  evidence 
given  in  the  cause/'  it  is  not  absolutely  necessary  that  this 
language  be  employed ;  the  equivalent  thereof  may  be  em- 
ployed. 

This  court  has  held  more  than  once  that  the  word  "  intro- 
duced/' in  the  connection  in  which  it  is  used  in  the  bill  of 
exceptions  under  consideration,  is  the  equivalent  of  the  word 
"given."  Kennedy  v.  Divine^  77  Ind.  490;  Stair  v.  Rich- 
ardson, 108  Ind.  429 ;  Brock  v.  State,  ex  rel,  85  Ind.  397. 

We  return  to  a  consideration  of  the  second  alleged  error. 

The  only  causes  which  are  stated  in  the  motion  for  a  new 
trial  to  which  counsel  call  our  attention  are  the  first,  fourth, 
sixth,  seventh,  eighth  and  tenth. 

The  seventh  cause  relates  to  the  instructions  given  by  the 
court,  and  the  eighth  to  instructions  asked  by  the  appellant 
and  refused. 

The  seventh  cause  specifically  designates  but  one  of  the 
instructions  given,  and  as  counsel  for  the  appellant  do  not 
point  out  in  their  brief  any  objection  to  this  instruction  its 
consideration  is  waived. 
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The  eighth  cause  designates  no  particular  instruction  to 
which  objection  is  made. 

If  counsel  were  insisting  in  the  court  below  for  a  new  trial 
because  of  alleged  error  of  the  court  in  refusing  to  give  in- 
structions asked  by  the  appellant,  it  was  their  duty  to  point 
out  in  their  motion  for  a  new  trial  severally  and  by  their  re- 
spective numbers  the  instructions  relied  upon. 

The  court  was  not  required  to  take  up  the  instructions 
asked  and  refused  and  read  them  through  one  by  one  for  the 
purpose  of  ascertaining,  if  at  all,  wherein  it  had  erred.  No 
question  is  before  us  as  to  the  propriety  of  the  instructions 
given  or  refused.  Ohioy  etc.,  R,  W.  Co.  v.  McCartney ,  121 
Ind.  385. 

The  sixth  cause  in  the  motion  stated  rests  upon  the  ruling 
of  the  court  in  allowing  the  appellee  to  introduce  evidence 
of  her  good  character  for  virtue,  chastity  and  honesty.  We 
think  the  court  committed  no  error  in  this  ruling. 

The  appellant  went  upon  the  witness-stand  and  testified 
to  having  heard  various  rumors  and  reports  which,  if  in  cir- 
culation, were  calculated  to  bring  the  appellee  into  disrepute 
before  the  jury  trying  the  cause,  and  no  difference  with  what 
purpose  the  testimony  was  given,  the  appellee  had  a  right  to 
meet  it  before  the  jury  by  showing  her  reputation  and  stand- 
ing among  her  neighbors. 

If  for  no  other  purpose  the  testimony  was  competent  as 
tending  to  show  that  what  the  appellant  had  stated  as  to 
having  heard  such  rumors  was  not  true.  But  in  our  opinion 
the  testimony  of  the  appellant  put  the  appellee's  character 
in  issue  before  the  jury,  and  it  would  be  a  harsh  rule  that 
would  not  allow  her  to  vindicate  her  character.  Haymond 
V.  Saucer,  84  Ind.  3. 

The  tenth  reason  stated  in  the  motion  discusses  the  suf- 
ficiency of  the  evidence  to  support  the  verdict,  and  the  point 
most  earnestly  insisted  upon  is  that  the  evidence  fails  to  dis- 
close a  breach  of  contract  on  the  appellant's  part. 
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The  following  letter,  written  by  the  appellant  to  the  ap- 
pellee, was  in  evidence  before  the  jarj : 
"ifr«.  Mary  A.  Layman : 

*^  I  will  inform  you  that  there  is  some  reports  that  have 
come  to  me ;  these  reports  give  me  trouble.  I  will  not  say 
what  they  are — delicacy  forbids.  I  will  not  be  at  your  house 
any  more  until  I  investigate  whether  these  reports  are  true 
or  not.  Yours  truly, 

"  R.  Jones." 

This  action  was  not  commenced  for  at  least  a  month  after 
the  said  letter  was  written,  and  during  the  time  that  inter- 
vened the  parties  had  not  met,  and  had  had  no  communica- 
tion. There  are  some  other  facts  proven,  to  which  we  need 
not  call  specific  attention,  which  have  some  bearing  on  the 
question  under  consideration. 

When  all  of  the  evidence  is  considered,  including  the  let- 
ter, we  are  not  prepared  to  say  that  there  was  no  evidence 
to  show  a  breach  of  the  contract,  if  a  contract  existed  be- 
tween the  parties. 

The  first  reason  stated  in  the  motion  calls  in  question  the 
ruling  of  the  court  in  permitting  the  following  question  to 
be  propounded  by  the  appellee  to  one  James  Minnick,  a 
witness  called  by  her,  and  in  allowing  the  witness  to  answer 
the  question,  ^^  What  declaration,  if  any,  did  she  make  in 
regard  to  her  disappointment,  and  refusal  of  defendant  to 
marry,  at  the  time  she  showed  you  the  letter  ?*' 

The  appellant  objected  to  the  question,  for  two  reasons : 
(1)  It  assumed  that  the  appellant  had  refused  to  marry  the 
appellee ;  (2)  The  declarations  asked  for  were  made  in  the 
absence  of  the  appellant,  and  several  days  after  the  appellee 
had  received  the  letter. 

The  witness  answered  the  question  as  follows  :  ^*  I  was 
at  her  house,  on  Saturday  after  she  received  the  letter  intro- 
duced in  evidence  from  defendant.  She  showed  the  letter  to 
me,  and  asked  me  what  she  ought  to  do  about  it.  William 
Coffman  was  along.     She  wanted  to  know  what  she  had  best 
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do  ;  I  don't  think  I  gave  her  any  advice ;  I  don't  remem- 
ber what  she  did  say  ;  she  appeared  to  be  somewhat  troubled 
about  it.  She  was  not  shedding  tears^  but  she  seemed  like 
her  mind  was  bothered." 

We  are  of  the  opinion  that  the  question  was  improper,  and 
that  the  court  erred  in  allowing  the  witness  to  answer  it. 

Before  the  appellee  could  recover  she  was  compelled  to 
establish  two  facts :  (1)  a  marriage  contract ;  (2)  its  breach 
on  the  part  of  the  api)ellant. 

The  question  assumed  that  the  appellant  had  refused  to 
marry  the  appellee,  and  we  can  not  say  that  the  witness  did 
not  answer  with  reference  to  this  assumption,  nor  can  we  say 
that  the  jury  did  not  receive  and  consider  the  answer  of  the 
witness  with  that  understanding. 

If  the  jury  accepted  the  answer  of  the  witness  as  a  confirm- 
ation  of  the  assumption  contained  in  the  question,  that  the 
appellant  had  refused  to  marry  the  appellee,  then  only  the 
one  other  question  remained  to  be  proved — the  existence  of 
the  marriage  contract. 

But  the  declarations  of  the  appellee  having  been  made  in 
the  absence  of  the  appellant,  they  were  clearly  incompetent. 
They  were  made  two  days  after  she  regarded  the  contract  as 
broken  on  appellant's  part. 

The  evidence  discloses  that  the  appellee  regarded  the  con- 
tract as  broken  when  she  received  the  letter,  and  that  it  was 
received  on  Friday.  Although  in  that  part  of  the  evidence 
of  the  said  witness  which  we  have  set  out  he  stated  that  the 
conversation  took  place  on  Saturday,  it  is  evident,  from  all 
of  his  testimony  on  that  subject,  that  the  conversation  occur- 
red on  Sunday. 

The  declarations  would  have  been  incompetent  had  they 
been  made  before  the  alleged  estrangement,  for  the  reason 
that  they  were  coupled  with  no  act  of  the  appellee  indicat- 
ing that  she  contemplated  marrying  the  appellant.  But  had 
the  declarations  accompanied  some  act  of  the  appellee  which 
would   have   rendered  them  competent,  if  a  part  of  the  res 
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gestcBf  having  been  made  two  days  after  the  estrangement,  they 
were  incompetent  for  any  purpose. 

The  rule  declared  by  this  court,  as  to  the  declarations  and 
conduct  of  the  female  plaintiff  in  actions  of  this  character, 
is  as  liberal  as  principle  and  precedent  will  justify ;  but  such 
evidence  is  only  allowed  to  prove  her  consent  to  the  alleged 
marriage  contract,  and  must  relate  to  s.  time  prior  to  the 
estrangement,  or  to  the  time  when  first  informed  that  her 
anticipated  husband  will  not  marry  her.  King  v.  Keraey,  2 
Ind.  402 ;  Gates  v.  McKinney,  supra ;  Wettnore  v.  J/eiZ,  1 
Ohio  St.  26  ;  Burnham  v.  Cornwell,  16  B.  Monroe,  284  (63 
Am.  Dec.  629,  and  note);  Moritz  v.  Mdharfif  13  Penn.  St. 
331 ;  Leckey  v.  Bloser,  24  Penn.  St.  401. 

Such  evidence  is  admissible  as  a  part  of  the  res  gestXfSLud 
must,  therefore,  necessarily  relate  to  the  period  of  time  which 
we  have  indicated. 

We  find  no  error  in  the  ruling  of  the  court  admitting  the 
testimony  referred  to  in  the  fourth  reason  stated  in  the  mo- 
tion.    It  was  proper,  in  view  of  the  rule  as  above  stated. 

For  the  error  of  the  court  in  admitting  the  evidence  given 
by  James  Minnick,  as  above  indicated,  the  judgment  must 
be  reversed. 

Judgment  reversed,  with  costs. 

Filed  May  14, 1890. 
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No.  14,162.  

Il23    87»| 

Bernhamer  v.  The  State.  "  \^  «»l 

Bbcoonizakce. — Action  Upon, — Complaint. — Suffieienqf  of, — Under  section 
1715,  R.  S.  1881,  relating  to  informal  recognizances,  a  complaint  in  an 
action  upon  recognizances  conditioned  for  the  appearance  of  the  de- 
fendant to  answer  any  charges  of  receiving  stolen  goods  that  might  be 
preferred  against  him,  is  not  bad  because  of  failure  to  allege  that  an  in- 
dictment was  returned  against  the  principal  obligor  after  the  execution 
of  the  recognizance. 

Change  of  Venttb. — ApplitxUionfar. — Rule  of  Court, — Non-Compliance  vrUh, 
— Inaufident  Excuse, — Where  there  is  a  rule  of  court  requiring  that  an 
application  for  a  change  of  venue  shall  be  made  at  least  five  days  before 
the  day  on  which  the  cause  is  set  for  trial,  unless  sufficient  cause  is 
shown  for  delay,  it  is  not  error  to  overrule  an  application  for  a  change 
of  venue  made  after  the  time  prescribed,  where  the  only  excuse  of  the 
party  making  the  affidavit  is  that  the  trial  of  a  cause  in  another  court 
in  which  he  was  engaged  as  an  attorney  had  prevented  his  inspection 
of  the  trial  calendar,  although  it  had  been  exposed  in  its  usual  place 
twelve  days  before  such  trial  began. 

Same. — From  Judge. — Delay  in  Making  Applioatian, — Exaue, — Where  the 
applicant  for  a  change  of  judge  does  not  have  knowledge  of  the  bias  and 
prejudice  of  the  judge  on  account  of  which  he  seeks  a  change  in  time  to 
make  the  application  within  the  time  prescribed  by  a  rule  of  the  court, 
the  want  of  such  knowledge,  shown  by  affidavit,  is  sufficient  excuse  for 
the  delay. 

From  the  Marion  Superior  Court. 

W.  F.  A.  Bernhamer,  W.  B.  WallSy  C.  8.  Denny  and  W.  F. 
Elliott,  for  appellants. 

«/.  L.  Mitchell,  Prosecuting  Attorney,  for  the  State. 

Coffey,  J. — This  was  a  suit  in  the  Marion  County  Su- 
perior Court  by  the  State  against  the  appellant  and  one 
Abraham  Sagalowsky,  upon  three  several  recognizances,  ex- 
ecuted by  the  said  Sagalowsky  and  the  appellant,  each  con- 
ditioned for  the  appearance  of  Sagalowsky  in  the  Marion 
County  Criminal  Court  to  answer  three  several  charges  of 
receiving  stolen  goods. 
Vol.  123.— 37 
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Each  paragraph  of  the  complaint  alleges  that  an  indict- 
ment  was  returned  into  the  criminal  court  of  Marion  county 
by  the  grand  jury  of  said  county  on  the  1 6th  day  of  De- 
cember, 1886,  against  Abraham  Sagalowsky,  and  that  he 
was  arrested  thereon  and  confined  in  the  jail  of  said  county ; 
that  on  the  21st  day  of  December,  1886,  the  said  Sagalowsky 
and  the  appellee  entered  into  the  recognizances  in  suit  to  se- 
cure his  release  therefrom  ;  that  said  recognizances  were  for- 
feited and  judgment  of  forfeiture  duly  entered  by  the  Ma- 
rion Criminal  Court. 

Each  of  the  recognizances  set  out  with  the  complaint  is 
conditioned  for  the  appearance  of  Sagalowsky  in  the  crim- 
inal court  of  Marion  county  to  answer  any  indictment  that 
might  be  returned  against  him  for  receiving  stolen  goods. 

It  is  contended  by  the  appellant  that  each  paragraph  of 
the  complaint  is  bad,  because  it  does  not  allege  that  an  in- 
dictment was  returned  against  the  principal  obligor  after  the 
execution  of  the  recognizances. 

We  are  unable  to  agree  with  the  appellant  in  this  conten- 
tion. Section  1715,  R.  S.  1881,  provides  that  "  No  recogni- 
zance, undertaking,  or  bond  taken  in  any  criminal  proceeding 
shall  be  void  for  want  of  form  or  of  substance,  or  for  omis- 
sion of  any  recital  or  condition,  or  because  the  same  was 
entered  into  on  Sunday ;  nor  shall  the  principal  or  surety 
be  discharged,  but  the  principal  and  surety  shall  be  bound  by 
such  recognizance,  undertaking,  or  bond  to  the  full  extent 
contemplated  by  the  law  requiring  the  same,  and  the  sureties 
to  the  amount  specified  in  such  recognizance,  undertaking 
or  bond.  And  no  action  upon  such  recognizance,  un- 
dertaking, or  bond  shall  be  defeated  for  any  want  of  form  or 
substance,  or  for  the  omission  of  any  recital  or  condition,  or 
because  the  same  was  entered  into  on  Sunday,  *  *  but  the 
recognizors  shall  be  bound  thereby,  to  the  full  extent  speci- 
fied therein." 

If  the  principal  in  the  recognizances  in  suit  had  been  in- 
dicted, arrested  and  confined  in  jail,  and  was  released  on 
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ttuch  recognizances,  as  alleged  in  the  complaint,  the  condi- 
tions contained  therein,  under  the  provisions  of  this  statute, 
were  wholly  immaterial.  The  parties  executing  the  same 
became  bound  thereby  to  the  full  extent  contemplat.ed  by 
the  law  requiring  such  recognizances  as  a  condition  prece- 
dent to  the  release  of  the  principal. 

We  do  not  think  the  complaint  defective  in  the  matter 
urged  against  it  by  the  appellant. 

On  the  19th  day  of  March,  1887,  the  appellant  filed  an 
affidavit  for  a  change  of  venue  in  this  cause  from  Marion 
county,  and  moved  the  court  thereon  for  such  change,  but 
his  motion  was  overruled,  and  he  excepted. 

The  cause  assigned  in  the  affidavit  for  a  change  of  venue 
was  that  the  plaintiff  had  an  undue  influence  over  the  citi- 
zens of  Marion  county. 

At  the  time  of  filing  such  affidavit  a  rule  of  the  Marion 
Superior  Court  was  in  force  which  required  an  application 
for  a  change  of  venue  to  be  made  at  least  five  days  before 
the  day  on  which  the  cause  stood  on  the  trial  calendar  for 
trial,  unless  sufficient  cause  was  shown  by  affidavit  for  not 
making  the  application  within  the  time  prescribed. 

This  application  was  made  less  than  five  days  before  the 
cause  stood  for  trial.  The  trial  calendar  of  this  cause  was 
made  on  the  2d  day  of  March,  1887,  and  hung  up  in  the 
court-room  in  a  place  where  the  trial  calendar  is  always  kept 
for  the  inspection  of  attorneys  having  business  in  said  court. 

The  cause  shown  by  affidavit  for  not  making  this  applica- 
tion within  the  time  prescribed  by  the  rules  of  the  court 
was,  that  the  appellant  was  a  practising  attorney,  and  that 
continuously  during  the  14th,  15th,  16th  and  17th  days  of 
March,  1887,  he  was  engaged  in  the  trial  of  a  cause  in  the 
Marion  Criminal  Court,  and  had  no  opportunity  to  inspect 
or  examine  the  trial  calendar  of  the  Marion  Superior  Court ; 
that  he  had  no  personal  knowledge  of  the  fact  that  said  cause 
was  set  for  trial  on  the  23d  day  of  March  untal  5  o'clock  P. 
M.,on  March  18th,  1887. 
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We  do  not  think  the  excuse  given  for  failure  to  make  the 
application  for  a  change  of  venue  within  the  time  prescribed 
by  the  rules  of  court  sufficient.  The  trial  calendar  had  been 
hung  up  in  the  usual  place  for  the  inspection  of  the  appel- 
lant or  his  attorney  for  twelve  days  before  he  entered  upon 
the  trial  of  the  cause  in  the  criminal  court.  No  excuse  is 
given  for  the  failure  during  that  period  to  examine  it,  or  to 
otherwise  inform  himself  of  the  condition  of  the  trial  docket. 
Furthermore,  for  anything  that  appears,  the  appellant's  at- 
torney may  have  been  fully  informed  of  the  time  at  which 
this  cause  was  set  for  trial  long  before  the  time  at  which  the 
appellant  acquired  personal  knowledge  of  such  time. 

The  court  did  not  err  in  overruling  this  application  of  the 
appellant  for  a  change  of  venue.  Redman  v.  StcdCy  28  Ind. 
205;  Hays  v.  Morgan,  87  Ind.  231 ;  Oalloway  v.  StaJU,  29 
Ind.  442  ;  Truitt  v.  TruiUy  38  Ind.  16;  Knarr  v.  Conaway, 
42  Ind.  260 ;  Krutz  v.  OriffiJthy  68  Ind.  444 ;  KnUz  v.  How- 
ardy  70  Ind.  174;   Shoemaker  v.  Smith,  74  Ind.  71. 

On  the  22d  day  of  March,  1887,  the  appellant  made  an 
application  for  a  change  of  judge,  and  filed  an  affidavit  in 
support  of  said  application,  to  the  effect  that  he  could  not 
safely  go  into  the  trial  of  said  cause  before  the  judge  before 
whom  the  same  was  then  pending,  on  account  of  the  bias  and 
prejudice  of  said  judge  against  him,  but  the  application  was 
denied. 

The  reason  stated  in  the  affidavit  for  not  making  such  ap- 
plication within  the  time  fixed  by  the  rule  of  the  court  re- 
ferred to,  was  that  he  did  not  know  of  such  bias  and  preju- 
dice until  the  21st  day  of  March,  1887. 

In  overruling  the  application  of  the  appellant  for  a  change 
of  judge  we  think  the  superior  court  at  special  term  erred. 
Galloway  v.  Staie,  supra  ;  Hays  v.  Morgan,  supra;  Shoe- 
maker V.  Smith,  supra  ;  Krutz  v.  Howard,  supra  ;  Burkett  v. 
Holman,  104  Ind.  6;  Rout  v.  Ninde,  118  Ind.  123. 

The  law  does  not  require  impossibilities,  and  as  the  appel- 
lant had  no  knowledge  of  the  bias  and  prejudice  on  account 
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of  which  he  sought  a  change  of  judge  in  time  to  make  his 
application  within  the  time  prescribed  by  the  rule  of  court^ 
it  must  be  held  that  the  want  of  such  knowledge  was  suf- 
ficient cause  for  not  making  it  sooner. 

As  the  superior  court  in  special  term  erred  in  refusing  to 
grant  the  appellant  a  change  of  judge^  it  follows  that  said 
court  in  general  term  erred  in  affirming  the  judgment. 

The  judgment  of  the  superior  court  is  reversed  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Filed  M»7  18, 1890. 


No.  14,120. 

The  City  of  Fort  Wayne  v.  Breese. 

Cmr. — D^fxtioe  Sidmaalk. —  Irijvry  (hused  by, —  (hrUribuiory  NegUffenee. — 
Where  a  person  goes  upon  a  sidewalk  of  a  public  street  which  is  known 
to  be  defectiTe,  bnt  the  defect  is  one  which  does  not  render  the  way  im- 
passable and  necessarily  dangerous,  and  while  thereoni  and  using  due 
care  to  aroid  injury,  sustains  injuries  caused  by  the  defective  sidewalk 
a  recovery  can  not  be  defeated  by  the  city  on  the  ground  that  the  plain- 
tiff was  guilty  of  contributory  negligence. 

From  the  Allen  Superior  Court. 

H.  Ooleriok,  for  appellant. 
J.  B.  Harper  J  for  appellee. 

OldS|  J. — This  action  was  brought  by  the  appellee  against 
the  appellant  to  recover  for  damages  alleged  to  have  been 
sustained  by  her  in  falling  upon  a  public  sidewalk  in  the  city 
of  Fort  Wayne.  Issue  was  joined,  and  there  was  a  trial,  re- 
sulting in  a  verdict  and  judgment  in  favor  of  appellee  for 
|1,040.     Appellant  filed  a  motion  for  a  new  trial^  which  was 
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overruled,  and  exceptions  reserved.  Two  errors  are  assigned: 
1st.  That  the  coiuplaiut  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  ;  and,  2d.  That  the  court  errid 
in  overruling  the  motion  for  a  new  trial.  The  first  alleged 
error  is  not  discussed,  and  is  therefore  waived. 

A  reversal  of  the  judgment  is  asked,  for  two  reasons :  Firti. 
It  is  claimed  that  the  undisputed  evidence  shows  the  appel- 
lee to  have  been  guilty  of  contributory  negligence ;  and, 
Second.  That  the  damages  are  excessive. 

Interrogatories  were  submitted  to  and  answered  by  the 
jury.     The  interrogatories  and  answers  are  as  follows : 

^'  1st.  Were  the  planks,  boards  and  stringers  upon  the 
sidewalk  in  such  a  condition  as  to  be  dangerous  for  two  per- 
sons to  travel  side  by  side  upon  them  and  at  the  same  time? 
Ans.     Yes. 

'^2d.  Could  not  the  plaintiff  see  the  conditionof  the  walk? 
Ans.  Yes. 

"  3d.  Was  not  the  walk  dangerous  ?    Ans.  Yes. 

'^  4th.  Did  not  plaintiff  voluntarily  assume  the  danger  of 
going  upon  and  over  said  walk  ?     Ans.  No. 

^'  5th.  Did  not  the  plaintiff  know,  before  she  was  injured, 
that  the  planks  upon  the  walk  were  loose  and  un&stened? 
Ans.  No. 

'^6th.  Did  plaintiff  know  that  by  walking  upon  the  ends 
of  the  boards  upon  said  walk  that  the  same  would  rise  and 
throw  the  other  end  up  ?    Ans.  No." 

It  is  conceded  by  counsel  for  the  appellant  that  the  side- 
walk was  out  of  repair  and  dangerous,  and  that  the  city  was 
guilty  of  negligence,  but  the  sole  ground  of  complaint  is  that 
the  evidence  shows  the  appellee  guilty  of  contributory  neg- 
ligence. 

It  is  well  settled  by  numerous  decisions  of  this  court,  that 
one  is  not  bound  to  abandon  the  use  of  a  street  or  sidewalk, 
even  if  he  knows  it  to  be  out  of  repair,  unless  the  condition  of 
the  street  or  sidewalk  be  so  defective  as  to  render  it  impas- 
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sible,  or  as  to  be  apparent  to  a  person  of  common  under- 
standing that  to  enter  upon  it  at  all  would  be  dangerous. 

A  succinct  statement  of  the  law  is  stated  by  Mitchell,  J., 
in  delivering  the  opinion  of  the  court  in  the  case  of  Tovm 
of  Goeport  v.  Evaiia,  112  Ind.  133,  as  follows: 

^'  The  doctrine  to  be  extracted  from  these  cases  is,  that  al- 
though a  sidewalk  or  highway  may  be  in  an  apparently  de- 
fective or  dangerous  condition,  yet  a  person  with  knowledge 
of  the  defect  or  danger  is  not  on  that  account  obliged  to 
abandon  travel  upon  the  highway,  if,  by  the  exercise  of  care 
proportioned  to  the  known  danger,  he  may  reasonably  ex- 
pect to  shun  or  avoid  the  defect.  If  the  defect  be  one  which 
does  not  render  the  way  wholly  impassable,  and  which  can 
only  result  injuriously  to  the  traveler  if  not  shunned,  if 
there  be  an  apparently  safe  way  of  passing  without  going 
into  the  obvious  defect,  the  traveler  is  not  to  be  held  to  a 
rigorous  account  if  he  is  deceived  or  misled,  notwith- 
standing his  effort  to  avoid  the  danger.'^ 

This  rule  of  law  is  not  seriously  controverted  by  counsel 
for  the  appellant  or  appellee,  but  the  controversy  is  rather 
in  applying  the  rule  to  facts  in  the  case,  counsel  differing 
widely  as  to  what  the  evidence  establishes.  We  think  this 
statement  of  the  law  conclusive  of  the  case,  and  that  the  ver- 
dict of  the  jury  and  judgment  must  be  sustained.  The  an- 
swers to  interrogatories  fully  support  the  verdict,  and  if  there 
is  evidence  to  support  the  general  verdict  this  court  can  not 
disturb  it,  even  if  the  weight  of  the  evidence  seemed  to  be 
against  the  theory  adopted  by  the  jury,  but  we  think  the  ev- 
idence fairly  supports  the  verdict.  It  may  fairly  be  inferred 
from  the  evidence,  indeed  it  may  be  said  that  the  evidence 
establishes  the  facts,  that  the  appellee,  a  widow  and  keeping 
house  by  herself,  desired  for  some  purpose  to  see  her  married 
son,  who  lived  in  another  part  of  the  city,  and  who  worked 
at  the  Olds  Wagon  Factory,  and  knowing  he  would  be  at 
leisure  at  noontime,  she  determined  to  go  to  the  wagon  fac- 
tory to  see  him  during  his  noon  hour,  and  started  to  go  there, 
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taking  the  street  leading  to  the  wagon-works.  The  side- 
walk over  which  appellee  passed  was  out  of  repair,  some 
boards  missing  and  others  loose.  She  pursued  her  way  care- 
fully, and  avoiding  danger.  She  did  not  know  in  what  part 
of  the  factory  her  son  worked.  As  she  came  near  the  shop 
she  saw  a  gentleman  who  she  supposed  worked  at  the  Ea- 
tery walking  rapidly  along  said  street,  and  she  called  to  him 
and  made  inquiry  in  regard  to  her  son.  While  doing  so  he 
slackened  his  walk  and  was  walking  slowly  beside  the  ap- 
pellee, she  arranging  to  have  him  to  communicate  to  her  son 
in  the  shop  the  fact  that  she  desired  to  see  him.  But  few 
words  had  been  exchanged  between  them  when  the  gentle- 
man stepped  upon  a  board  in  the  sidewalk  toward  one  end 
of  it,  and  the  opposite  end  flew  up  or  raised  up  suddenly 
and  tripped  and  threw  the  appellee  down  and  injured  her ; 
that  the  board  did  not  look  as  if  it  was  loose,  and  the  side- 
walk looked  better  and  more  secure  at  that  point  than  the 
portion  she  had  passed  over,  and  that  she  was  proceeding 
with  due  care  and  caution. 

The  street  was  an  improved  and  travelled  street.  The  ap- 
pellee was  not  accustomed  to  travelling  upon  it,  and  had  not 
been  upon  it  for  over  a  year,  and  she  was  exercising  special 
care  on  account  of  the  defective  walk.  The  sidewalk  was 
used  by  the  public,  but  there  was  an  occasional  board  broken, 
or  loose,  or  absent.  It  would  not  be  discovered  that  the 
board  on  which  the  gentleman  stepped  and  which  tripped  the 
appellee,  or  the  others,  were  loose  without  stepping  upon  or 
examining  them ;  that  while  the  sidewalk  was  out  of  repair, 
yet  it  was  in  such  condition  as  to  be  in  constant  use  by  the 
public  ;  that  it  was  not  so  defective  but  that  it  was  in  gen- 
eral use,  and  that  one  might  expect  to  pass  over  it,  using 
due  caution,  and  avoid  injury ;  indeed,  the  appellee  would 
have  no  doubt  passed  over  it  without  injury  had  it  not  been 
for  the  unforeseen  occurrence  of  falling  in  company  with  the 
gentleman,  and  his  stepping  on  the  loose  board. 

There  was  evidence,  as  we  have  stated,  from  which  the 
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jury  might  have  very  properly  found  the  foregoing  facts.  It 
is  clearly  apparent  that  the  appellee  was  not  guilty  of  any 
contributory  negligence  unless  it  was  in  going  upon  the  side- 
walk at  all.  If  she  was  guilty  of  any  negligence  it  was  in 
not  abandoning  the  street^  and  it  has  been  repeatedly  held  by 
this  court  that  pei'sons  are  not  required  to  abandon  the  use 
of  a  street  under  such  circumstances.  See  Town  of  Goaport 
V.  Evans,  supra,  and  authorities  collected  in  the  opinion. 

The  evidence  sustains  the  verdict.  We  can  not  disturb 
the  verdict  on  the  ground  that  it  is  excessive ;  indeed,  the 
evidence  in  the  case  would  support  a  much  larger  verdict. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Mar.  22, 1890;  petition  for  a  reheariog  overmled  May  15, 1890. 


No.  14,114. 

Jones  v.  Smith. 

Ghattil  MoBiOAOB. — Loan  cf  iVoperfy  6y  Mortgagor, '•^Mortgagetf%  Wrong" 
fid  2Ump.—£epfevin.— Where  it  is  provided  in  a  chattel  mortgage  that 
the  mortgagor  ''  expressly  agrees  not  to  remove  the  property  from  where 
it  now  is  without  the  consent  of  the  mortgagee,  nor  to  sell,  assign  or 
lease  the  same  without  sach  consent,"  a  temporary  loan  hy  the  mort- 
gagor of  one  of  the  horses  mortgaged  to  a  neighbor  is  a  reasonable  use 
of  the  property,  and  does  not  constitute  such  a  breach  of  the  condition 
of  the  mortgage  as  entitles  the  mortgagee  to  take  the  property  from  the 
mortgagor,  and  if  it  is  so  taken  replevin  will  lie. 

Saiol — Beeovery. —  Dtmand, — Where  the  mortgagee  wrongfully  obtains 
possession  of  mortgaged  property,  no  demand  before  suit  for  recovery 
is  necessary. 

From  the  Warren  Circuit  Court. 
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J.  W.  Sutton  and  W.  L.  Raboumy  for  appellant. 
W.  B,  Durborowj  for  appellee. 

Elliott,  J. — The  chattel  mortgage  on  which  rests  the  de- 
fence made  by  the  appellant  to  this  action  of  replevin  pros* 
ecuted  against  him  by  the  appellee  contains,  among  others^ 
this  provision  :  "And  the  said  Elizabeth  Smith  hereby  ex- 
pressly agrees  not  to  remove  the  said  property  from  the 
place  where  it  now  is  without  the  consent  of  the  said  F.  M. 
Jones,  nor  to  sell,  assign,  or  lease  the  same  without  such 
consent.''  The  property  mortgaged  was  two  horses,  one  of 
which  the  appellee,  as  a  matter  of  favor,  permitted  a  neigh- 
bor to  temporarily  use,  and  the  appellant  took  possession  of 
it,  claiming  a  right  to  it  on  the  ground  that  there  was  such 
a  breach  of  the  conditions  of  the  mortgage  as  entitled  him 
to  possession. 

There  was  no  such  breach  of  the  condition  of  the  mort- 
gage as  entitled  the  appellant  to  take  the  property  from  the 
mortgagor.  The  nature  of  the  property  embraced  in  the 
mortgage  is  to  be  considered  in  determining  what  use  may 
be  made  of  it  by  the  mortgagor,  and  if  the  use  is  a  reason- 
able one  there  is  no  breach  of  the  condition  of  the  mort- 
gage. In  Walker  v.  Radford,  67  Ala.  446,  the  mortgage 
contained  a  provision  forbidding  the  removal  of  the  horse 
and  wagon  mortgaged  out  of  the  State,  and  the  court  held 
that  this  provision  could  not  be  so  construed  as  to  prohibit 
the  mortgagor  from  using  the  horse  and  wagon  in  making  a 
brief  visit  to  her  mother  outside  of  the  State.  The  court, 
in  speaking  of  what  is  necessary  to  constitute  a  breach  of 
the  condition,  said  :  ^^  The  removal  must  place  his  (the  mort- 
gagee's) rights  in  jeopardy,  and  it  must  be  inconsistent  with 
a  legitimate  use  of  the  property  by  the  mortgagor."  In  the 
case  before  us  it  is  evident  that  the  rights  of  the  mortgagee 
were  not  put  in  jeopardy,  and  it  is  also  evident  that  the 
temporary  loan  to  a  neighbor  was  a  reasonable  use  of  the 
property.     The  construction  of  the  mortgage  for  which  the 
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appellant  conteDds,  is  too  harsh  and  unreasonable  to  find 
favor  with  the  courts. 

The  appellant  wrongfully  obtained  possession  of  the  prop- 
erty, and  no  demand  before  suit  was  necessary. 

The  fact  that  the  mortgagor  contemplated  making  a  sale 
of  the  horse,  and  sought  to  obtain  the  appellant^s  permis- 
sion to  sell  it,  does  not  tend  to  show  any  wrong  on  her  part ; 
the  tendency  is,  indeed,  just  the  reverse,  for  the  inference 
is,  that  she  did  not  mean  to  sell  unless  she  first  obtained  the 
appellant's  consent.  The  inference  drawn  by  appellant's 
counsel  is  directly  contrary  to  the  fidr  and  legitimate  one. 

Judgment  affirmed. 

Filed  May  16, 1890. 


No.  14,082. 

Davis  et  al.  v.  Montgomeby. 

SuPBXMB  GoUBT. — Ezce89ive  Damages. — New  IHaL — iVoettee. — ^The  assign- 
ment, as  a  caase  for  a  new  trial,  that  the  verdict  is  not  sustained  by 
sufficient  evidence,  presents  no  question  to  the  Supreme  Court  as  to  the 
amount  of  the  recovery.  In  order  to  present  that  question  it  must  be 
assigned  as  cause  for  a  new  trial  that  the  amount  of  recovery  was  too 
large. 

From  the  Jackson  Circuit  Court. 

C.  B.  Hai^od,  F.  L,  Hord  and  M.  D.  Emng,  for  appel- 
lants. 

W.  K.  Marshall^  G.  L.  Jeweti  and  H.  E.  Jewett,  for  appel- 
lee. 

Mitchell,  C.  J. — This  suit  was  instituted  by  Montgom- 
ery against  Davis  and  wife,  to  foreclose  a  mortgage  executed 
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by  the  latter^  and  to  recover  the  amount  of  two  promissory 
notes  for  12^000  each,  with  interest,  the  notes  being  secured 
by  the  mortgage,  a  copy  of  which  is  exhibited  with  the  com- 
plaint. The  facts  set  up  by  way  of  defence  were,  in  effect, 
that  the  consideration  of  the  notes  sued  on  was  the  unpaid 
balance  of  the  purchase-price  of  the  real  estate  described  in 
the  mortgage,  which  the  defendant,  Thomas  S.  Davis,  pur- 
chased from  the  plaintiff. 

It  is  averred,  that  for  the  purpose  of  inducing  Davis  to 
purchase  the  land,  the  plaintiff  made  certain  false  representa- 
tions to  him  concerning  the  quantity  of  land  embraced  by 
the  deed;  that  he  fraudulently  represented  that  the  tract 
contained  seven  hundred  acres,  and  that  Davis,  relying  upon 
the  representation  thus  made,  purchased  the  land  at  the  price 
of  $40  per  acre,  making  the  total  purchase-price  $28,000, 
while  in  truth  the  tract  only  contained  six  hundred  and 
twenty-five  acres.  It  is  averred  that  the  purchase-price 
agreed  upon  had  been  fully  paid,  with  the  exception  of  the 
amount  represented  by  the  notes  set  out  with  the  complaint. 
An  abatement  of  the  contract-price  is  claimed  for  the  defi- 
ciency of  seventy-five  acres  at  $40  per  acre.  In  other  para- 
graphs of  answer  substantially  the  same  fitcts  are  presented, 
and  upon  those  facts  it  is  alleged  that  the  consideration  of 
the  notes  has  either  wholly  or  partially  failed,  or  that  the 
notes  in  suit  were  executed  without  any  consideration. 

The  appellee  had  judgment  in  the  court  below  for  the  full 
amount  due  upon  the  notes,  the  judgment  having  been  ren- 
dered over  a  motion  for  a  new  trial,  which  assigned  as  the 
only  ground  therefor  that  the  decision  of  the  court  was  not 
sustained  by  sufficient  evidence,  and  that  it  was  contrary  to 
law.  The  overruling  of  this  motion  is  the  only  error  as- 
signed here. 

Taking  the  view  most  favorable  to  the  appellant,  it  would 
appear  from  the  evidence  that  there  was  a  deficiency  of 
seventy-five  acres  in  the  tract  of  land  conveyed,  and,  assum- 
ing that  the  price  agreed  upon  was  forty  dollars  per  acre,  and 
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that  the  evidence  established  all  the  other  facts  necessary  to 
entitle  the  appellant  to  an  abatement,  the  utmost  that  could 
have  been  abated  was  $3,000,  leaving  a  balance  of  $1,000, 
with  interest  due  on  the  notes. 

Upon  the  appellants'  case  it  appeal's,  therefore,  if  there  was 
any  error  it  was  in  the  assessment  of  the  amount  of  recovery, 
in  that  it  was  too  large.  This  is  the  utmost  that  is  contended 
for  in  the  briefs  on  appellants'  behalf. 

Among  the  statutory  causes  for  a  new  trial  the  fifth  is : 
''  Error  in  the  assessment  of  the  amount  of  recovery,  whether 
too  large  or  too  small,  where  the  action  is  upon  a  contract  or 
for  the  injury  or  detention  of  property.'' 

That  the  amount  of  recovery  was  too  large  was  not  as- 
signed as  one  of  the  causes  for  a  new  trial,  and  it  has  been 
repeatedly  held  that  the  sixth  statutory  cause,  the  one  as- 
signed in  the  present  case,  that  the  verdict  or  decision  is  not 
sustained  by  sufficient  evidence,  does  not  present  any  ques- 
tion as  to  the  amount  of  the  recovery.  Kelso  v.  Wolf,  70 
Ind.  105,  and  cases  cited ;  Hyatt  v.  MaUinglyj  68  Ind.  271 ; 
Ringle  v.  First  NaPl  Bank,  etc.y  107  Ind.  425  ;  Lake  Erie, 
etc.,  R.  W.  Cb.  v.  Acres,  108  Ind.  548. 

The  action  was  upon  contract,  and  if  the  appellant  re- 
garded the  amount  of  recovery  too  large  he  should  have  as- 
signed that  as  one  of  the  causes  for  a  new  trial.  Not  hav- 
ing done  so,  we  must  regard  it  as  waived. 

As  there  is  no  oth^r  question  presented  it  follows  that  the 
judgment  must  be  affirmed,  with  costs. 

Filed  May  15, 1890. 
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No.  14,304. 

Ice  v.  The  State,  ex  bel.  Rat. 

Bastardy. — Dwmissal  of  SuiL — Misrepreseniation. — Cotlmian. —  FUadmg,^ 
Reply, — Sh^ieney  cf, — Proceedings  in  bastardy  were  instituted  before  a 
justice  of  the  peace,  and  the  warrant  for  the  arrest  of  the  defendant 
having  been  returned  **  not  found,"  the  cause  was  heard  in  his  absence 
and  certified  to  the  circuit  court.  In  the  circuit  court  the  defendant, 
having  been  arrested,  appeared  and  answered,  setting  up  as  a  defence  to 
the  prosecution  that  alter  this  cause  had  been  certified  to  the  circuit 
court  the  relatriz  had  instituted  proceedings  against  him  before  another 
justice  of  the  peace,  charging  him  with  being  the  father  of  the  same 
bastard  child,  in  which  latter  proceeding  the  relatriz  had  filed  an  ad- 
mission that  suitable  provision  for  the  maintenance  of  the  child  had 
been  made,  and  that  by  leave  of  court  the  cause  was  dismissed.  The 
facts  alleged  by  the  relatriz  in  reply  showed  that  the  defendant,  his 
father,  his  attorney,  and  the  justice  before  whom  the  pretended  judg- 
ment was  rendered,  acting  for  the  defendant  with  the  fraudulent  pur- 
pose of  defeating  the  action,  deceived  and  misled  the  relatriz,  ao  ig- 
norant, weak-minded  child,  and  without  the  knowledge  of  the  prosecut- 
ing attorney,  induced  the  relatriz  to  institute  another  prosecution,  and 
by  further  misrepresentations  and  deceit  procured  her  to  acknowledge 
that  provision  had  been  made  for  the  support  of  her  bastard  child,  when 
in  fact  no  provision  had  been  made.  The  defendant  demurred  to  the 
reply. 

Heldj  that  the  demurrer  was  properly  overruled,  the  second  proceedings 
being  a  nullity  and  not  a  bar  to  the  action  in  the  circuit  court. 

Prom  the  Madison  Circuit  Court. 

E.  F.  Dailey  and  H.  D.  Thompson,  for  appellant. 
W.  A.  KittingeTy  L.  M.  Schwinn,  R.  Lake  and  Jl  F.  Ned, 
Prosecuting  Attorney,  for  appellee. 

Olds,  J. — This  was  a  prosecution  against  the  appellant  for 
bastardy.  The  proceedings  were  commenced  before  a  jus- 
tice of  the  peace.  The  justice  issued  a  warrant  which  was 
returned  the  defendant  "not  found,"  and  the  cause  was 
heard  by  the  justice  in  defendant's  absence,  and  certified  to 
the  circuit  court.  In  the  circuit  court  the  defendant,  hav- 
ing been  arrested,  appeared  and  answered,  setting  up  as  a 
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defence  to  the  prosecution  that  after  this  cause  had  been  cer> 
tified  to  the  circuit  court  the  relatrix  had  instituted  pro- 
ceedings against  him  before  another  justice  of  the  peace^ 
charging  him  with  being  the  father  of  the  same  bastard 
child^  in  which  latter  proceeding  the  relatrix  had  filed  an 
admission  that  suitable  provision  for  the  maintenance  for  the 
child  had  been  made^  and  that  by  leave  of  court  the  cause 
was  dismissed. 

A  demurrer  was  filed  to  the  answer  and  overruled.  The 
appellee  then  replied  to  the  answer^  that  the  appellant  hav- 
ing obtained  information  that  this  proceeding  in  bastardy 
bad  been  commenced,  fled  to  avoid  arrest,  and  that  he  was 
not  arrested  on  the  warrant  issued  by  the  justice,  and  the 
cause  was  tried  in  his  absence  by  the  justice,  and  that  the 
appellant  was  adjudged  to  be  the  father  of  the  child,  and  the 
cause  was  certified  to  the  circuit  court ;  that  this  cause  was 
commenced  and  prosecuted  in  good  faith  by  the  prosecuting 
attorney ;  that  the  relatrix  was  only  seventeen  years  of  age, 
uneducated  and  of  weak  mind ;  that  the  appellant,  his  father, 
the  appellant's  attorney,  and  the  justice  of  the  peace,  before 
whom  the  latter  proceedings  were  instituted,  colluded  to- 
gether for  the  fraudulent  purpose  of  defeating  these  pro- 
ceedings and  secretly  procured  the  relatrix  to  go  to  the  office 
of  Dailey,  the  attorney  for  the  appellant,  and  in  the  absence 
of  the  prosecuting  attorney,  or  any  person  with  whom  the 
relatrix  could  consult  or  advise,  or  any  person  representing 
the  State,  induced  her  to  go  before  said  justice  and  institute 
such  proceedings,  and  represented  to  her  that  she  could  get 
nothing  out  of  the  suit  unless  the  same  was  settled,  and  said 
Dailey  represented  that  he  would  act  as  her  attorney  and  see 
that  her  interests  were  protected,  and  see  that  ample  and 
full  provision  should  be  made  for  and  secured  for  the  educa- 
tion and  maintenance  of  her  child ;  that  the  father  of  the 
appellant,  and  Jackson,  the  justice  of  the  peace,  said  to  her 
that  by  her  signing  and  acknowledging  of  record  that  such 
provision  had  been  made  and  secured,  and  that  it  had  been 
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done,  and  the  record  so  signed  would  give  her  such  provis- 
ion and  secure  the  same,  and  believing  that  all  said  state- 
ments  were  true,  and  that  provision  had  been  made  for 
the  maintenance  of  the  child,  the  relatrix  signed  said  ac- 
knowledgment that  provision  had  been  made,  and  she  was 
induced  to  sign  such  acknowledgment  by  reason  and  solely 
on  account  of  the  rc^presentations  so  made  to  her  by  said 
Dailey,  Benjamin  Ice,  father  of  the  appellant,  and  the  jus- 
tice, and  not  otherwise ;  that  Dailey  was  then  and  there  the 
attorney  of  the  appellant,  which  fact  was  kept  from  the  re- 
latrix ;  that  she  then  relied  upon  his  being  her  attorney ;  that 
no  provision  was  made  for  the  maintenance  of  said  child ;  that 
after  she  acknowledged  before  such  justice  that  provision  had 
been  made  for  the  support  of  her  child,  they  paid  her  $25  and 
no  more,  and  that  she  has  never  been  paid  any  more,  and 
immediately  thereafter  she  was  compelled  to  go  to  the  poor- 
house  of  said  county,  and  there  remain  ever  since ;  that  the 
relatrix  is  an  orphan,  without  means ;  that  said  sum  of  (25 
is  wholly  inadequate  to  support  and  maintain  said  child ;  that 
said  proceedings  were  commenced  and  said  entry  so  made 
for  the  fraudulent  purpose  of  defeating  these  proceedings, 
which  were  commenced  and  in  good  faith  prosecuted  for  the 
maintenance  of  said  child ;  that  said  relatrix  was  incapable 
of  knowing  or  understanding  the  effect  of  said  proceedings, 
or  knowing  what  was  a  sufficient  amount  for  the  support  and 
maintenance  of  her  bastard  child ;  that  she  was  of  weak  mind, 
and  wholly  incompetent  to  make  such  admission  or  know  the 
consequence  or  effect  thereof,  all  of  which  said  appellant,  his 
father,  Dailey,  his  attorney,  and  the  justice  well  knew  at  the 
time  they  procured  her  to  make  such  admission,  and  make 
said  record  of  dismissal ;  that  said  proceedings  were  insti- 
tuted by  the  appellant,  his  father,  his  attorney,  and  the  jus- 
tice acting  in  collusion  with  them,  and  were  wholly  controlled 
by  them ;  the  State  was  not  a  party  thereto,  or  represented 
in  such  proceedings. 

To  this  reply  the  appellant  demurred,  and  the  court  over- 
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ruled  the  demurrer,  to  which  ruling  the  appellant  excepted, 
and  assigns  such  ruling  as  error.  This  is  the  only  alleged 
error  complained  of. 

The  statute  provides  for  instituting  proceedings  in  bas- 
tardy before  a  justice  of  the  peace,  and  in  case  the  defendant 
is  not  arrested,  that  the  cause  may  be  heard  in  his  absence 
and  certified  to  the  circuit  court.  This  action  was  com- 
menced before  the  proceedings  which  were  pleaded  in  bar, 
and  the  court  had  jurisdiction  of  the  subject  of  the  action. 
The  circuit  court  had  jurisdiction  of  this  case;  it  had  been 
certified  to  the  circuit  court  some  four  days  before  the  other 
prosecution  was  commenced,  and  it  is  questionable  whether 
any  prosecution  could  be  commenced  in  another  court  which 
would  oust  the  jurisdiction  of  the  circuit  court.  Taylor  v. 
City  of  Fort  Wayne,  47  Ind.  274. 

But  the  State  is  the  party  to  this  suit.  The  action  is  pros- 
ecuted to  secure  the  maintenance  of  the  child.  It  is  made 
the  duty  of  the  prosecuting  attorney  to  prosecute  proceed- 
ings of  this  character.  It  is  a  well-settled  doctrine  that  to 
constitute  a  valid  judgment  such  as  will  bar  another  action, 
there  must  be  advei*se  proceedings;  that  one  party  can  not 
procure  proceedings  to  be  commenced  against  himself,  and 
control  both  the  prosecution  and  defence  of  the  case,  and 
have  a  valid  judgment  rendered  which  will  bar  another  ac- 
tion in  favor  of  the  party  whose  name  he  has  used,  but  who 
in  fact  had  no  knowledge  or  control  of  the  prosecution  of 
the  action,  and  such  is  shown  by  the  reply  to  be  the  facts  in  the 
second  prosecution  instituted  before  Jackson,  justice. 

The  facts  alleged  show  that  the  appellant,  his  father,  his 
attorney  and  the  justice  before  whom  the  pretended  judg- 
ment was  rendered,  acting  for  the  defendant  with  the  fraud- 
ulent purpose  of  defeating  an  action  which  was  being  pros- 
ecuted by  the  State,  deceived  and  misled  an  ignorant,  weak- 
minded  child,  a  witness  for  the  State,  and  without  any 
knowledge  of  the  officer  who  was  prosecuting  this  action, 
Vol.  123.— 38 
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they  induced  such  witness  to  make  the  affidavit  and  insti- 
tute another  prosecution^  and  then  by  other  misrepresenta- 
tions and  by  deceiving  her,  procured  her  to  acknowledge 
that  provision  had  been  made  for  the  support  of  her  bastard 
child,  when  in  fact  no  provision  at  all  had  been  made. 

The  proceedings  were  a  mere  nullity  and  were  of  no  force 
whatever  as  has  been  fully  settled  by  the  decisions  of  this 
court  and  sustained  by  other  authorities.  Gresley  v.  Staiey 
ex  reL,  arUe,  p.  72 ;  Wdtkina  v.  State,  68  Ind.  427  ;  Sanders  v. 
State,  85  Ind.  318 ;  HaUoran  v.  State,  80  Ind.  586  ;  Holder- 
man  V.  Thompson,  105  Ind.  112 ;  Dibble  v.  StaJte,  ex  rd.,  48 
Ind.  470;  Ex  parte  Haaae,  50  Ind.  149;  Borden  v.  FUch, 
15  Johns.  121 ;  Dobson  v.  Pearce,  12  N.  Y.  156;  Freeman 
Judgments  (3d  jsd.),  section  336. 

There  was  no  error  in  overruling  the  demurrer  to  the 
reply. 

Judgment  affirmed,  with  costs. 

Mitchell,  C.  J.,  took  no  part  in  the  decision  of  this 
cause. 

Filed  Maj  15, 1890. 


No.  14,156. 

Jones  v.  Dipert. 

Chakob  of  Ybkub.— £iife  </  OawrU—Affldavii.—VikAct  a  rale  of  court 
quiring  all  applications  for  a  change  of  venue  to  be  made  by  the  "  sec- 
ond Tuesday  of  the  term/'  it  was  not  error  to  deny  an  application  for  a 
change  of  yenue  on  account  of  alleged  undue  influence,  where  the  af- 
fidayit  alleged  that  the  undue  influence  was  not  discovered  b^ort  the 
second  Tuesday,  but  did  not  allege  that  it  was  not  known  on  that  day. 

EviDENCB.--J«i(^mm<.---JSEeetai(m.--i2eeorcf   qf  Fhrmer   SmL — ^In    an  ac- 
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tion  by  a  judgment  debtor  against  a  sheriff  to  recover  the  possession 
of  personal  property  leyied  on  by  virtue  of  an  execution  to  satisfy  the 
judgment,  and  claimed  by  the  judgment  debtor  as  exempt,  the  record  of 
a  former  suit  by  a  third  person  against  the  sheriff,  involving  the  title  to 
the  same  property  after  it  was  levied  on  by  virtue  of  the  execution,  and 
of  which  the  present  plaintiff  testified  in  the  former  action  that  such 
third  person  was  the  owner,  is  admissible  in  evidence  in  behalf  of  the 

defendant. 
JuDOMENT.-iVrwmo/  Property,^8aU  cf  by  Judgment  Debtor.^Bepurehaae  of.— 
Lien.—ExempHon.^yfheTe,  after  the  sale  of  personal  property  by  a  judg- 
ment debtor,  it  is  decided  in  an  action  between  the  purchaser  and  the 
sheriff,  who  holds  an  execution  against  the  judgment  debtor,  that  the 
property  is  subject  to  the  lien,  the  judgment  debtor  on  repurchasing  the 
property  takes  it  subject  to  the  lien,  and  is  concluded  by  the  judgment 
in  the  former  case  from  setting  up  a  claim  to  exemption. 

From  the  Marshall  Circuit  Court. 

D.  if.  MeDuffkyA.  T.  Gould  and  O.  A.  Murphy,  tor  appellant. 

J.  D.  McLaren  and  E.  C.  Martindaky  for  appellee. 

Bekkshibe,  J. — This  was  an  action  by  the  appellee  to 
recover  the  possession  of  personal  property.  The  appellant 
was  the  sheriff  of  Starke  county,  the  county  in  which  the  ac- 
tion was  brought,  and  had  levied  an  execution  on  the  prop- 
erty, which  had  been  issued  to  him  upon  a  judgment  against 
the  appellee. 

The  only  error  assigned  is  as  \o  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial.  Several  reasons  are 
set  forth  in  the  motion,  but  two  of  which  will  be  noticed,  for 
the  reason  that  our  conclusion  will  reverse  the  judgment  of 
the  court  below,  and  the  other  questions  may  not  arise  on 
another  trial. 

The  appellee  asked  for  and  obtained  a  change  of  venue 
from  the  Starke  Circuit  Court  to  the  Marshall  Circuit 
Court. 

In  the  Marshall  Circuit  Court  the  appellant  applied  for  a 
change  of  venue ;  in  that  court  a  rule  obtained  that  all  appli- 
cations for  a  change  of  venue  must  be  made  ^'  by  the  second 
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Tuesday  of  the  term/'  As  we  construe  this  rule  it  required 
all  applications  for  a  change  of  venue  to  be  made  on  or  be- 
fore the  said  second  Tuesday  of  the  term. 

The  application  of  the  appellant  was  made  afler  the  second 
Tuesday  of  the  term,  and  undertook  to  show  cause  for  not 
making  the  application  at  a  time  not  inhibited  by  this  rule. 

But  conceding  that  the  affidavit  showed  a  sufficient  ex- 
cuse for  not  making  the  application  before  the  second  Tues- 
day of  the  term,  it  did  not  show  any  excuse  for  not  making 
it  on  that  day.  It  states  that  the  undue  influence  alleged 
was  not  discovered  before  the  second  Tuesday,  but  it  does 
not  allege  that  it  was  not  known  on  that  day,  and  in  time  to 
have  made  the  application  as  provided  by  the  rule.  We  are 
therefore  of  the  opinion  that  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  change  of  venue. 

On  the  trial  of  the  cause  the  appellant  oflered  in  evidence 
the  record  of  a  proceeding  had  in  the  Starke  Circuit  Court, 
wherein  Eleanor  E.  Davis  was  the  plaintifi^  and  the  appel- 
lant the  defendant,  involving  the  title  and  the  right  to  the 
possession  of  the  property  here  in  controversy  after  it  had 
been  levied  upon  and  taken  possession  of  by  the  appellant 
in  virtue  of  said  execution.  At  the  time  said  offer  was  made 
the  appellee  had  testified  that  he  purchased  said  property 
of  Davis  after  the  said  trial  and  adjudication,  and  that  he 
was  claiming  title  through  said  purchase ;  and  in  connection 
with  the  said  offer  the  appellant  also  proposed  to  prove  that 
the  appellee  appeared  as  a  witness  on  said  trial,  for  Davis, 
and  testified  that  he  was  the  owner  of  said  property.  It  also 
appeared  in  evidence  at  the  time  said  record  was  offered  in 
evidence  that  in  the  said  former  action  Davis  claimed  title 
through  the  appellee,  and  that  after  that  trial  the  appellee 
repurchased  from  Davis.  The  appellee,  himself,  so  testi- 
fied. 

The  theory  of  the  appellant  seems  to  have  been  that  the 
sale  to  Davis  was  in  fraud  of  appellee's  creditors,  and  the  de- 
fence to  said  former  action  was  put  upon  that  ground. 
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In  the  present  case  the  court  seems  to  have  held  to  the  opin- 
ion that  if  the  appellee  did  not  have  f  600  worth  of  property 
when  he  sold  to  Davis  he  could  commit  no  fraud  in  any  dis- 
position of  the  property,  and  therefore  the  sale  to  Davis  was 
a  valid  sale,  and  that  the  resale  by  Davis  gave  the  appellee 
a  good  title  to  the  property  as  against  the  lien  of  the  exe- 
cution ;  and  here  is  where  the  court  fell  into  an  error. 

We  think  the  offered  evidence  was  competent  upon  either 
of  two  grovnds : 

1.  To  show  that  there  was  a  former  adjudication  involv- 
ing the  title  to  the  property  here  in  controversy^  upon  which 
trial  the  appellee  testified  that  the  property  belonged  to  Da- 
vis ;  this  would  have  tended  to  show  that  the  property  did 
not  belong  to  the  appellee  at  that  time,  and  was  evidence 
proper  to  be  considered  in  determining  bis  ownership  when 
he  brought  the  action. 

2.  The  appellee  claimed  title  through  Davis,  after  the 
adjudication  between  Davis  and  the  appellant. 

If  Davis  held  the  property  subject  to  the  lien  of  the  exe- 
cution, the  appellee  purchased  it  subject  tQ  the  lien.  Davis 
could  confer  no  better  title  than  he  himself  had. 

The  judgment  in  the  action  between  Davis  and  the  appel- 
lant was  conclusive  that  Davis  held  the  property  charged 
with  the  execution  lien,  and  when  the  appellee  repurchased 
his  title  was  burdened  with  the  lien. 

Whether  the  appellant  was  a  householder,  and  entitled  to 
the  $600  exemption,  and  had  not  to  exceed  |600  worth 
of  property  when  he  sold  to  Davis,  and  whether  or  not 
the  sale  to  Davis  was  bona  fide,  were  questions  involved 
in  the  action  between  Davis  and  the  appellant,  and  having 
been  determined  and  settled  in  that  action  that  adjudication 
was  binding,  not  only  upon  Davis  but  upon  his  privy  in 
ownership,  the  appellee. 

The  authorities  cited  by  the  appellee's  counsel  do  not  ap- 
ply to  the  question  under  consideration. 

They  hold,  and  correctly  so,  that  where  a  judgment* 
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debtor  disposes  of  property^  if  he  has  not  to  exceed  $600 
worth  of  property^  and  is  entitled  to  the  benefit  of  the  ex- 
emption law,  he  can  commit  no  fraud  upon  creditors,  no 
difierence  what  his  motive  may  be. 

But  when  the  questions  arise  in  a  court  of  competent  ju- 
risdiction, as  to  whether  he  is  entitled  to  an  exemption,  and 
whether  or  not  he  has  $600  worth  of  property,  and  as  to 
whether  or  not  the  sale  or  transfer  is  in  fraud  of  creditors, 
and  the  adjudication  is  against  him,  that  is  the  end  of  the 
matter. 

The  authorities  cited  by  the  appellant's  counsel  seem  to  be 
in  point :  Mandlave  v.  Burton^  1  Ind.  39 ;  Holman  v.  MartiUy 
12  Ind.  653;  Wood  v.  GbAen,  6  Ind.  455.  See  Thcmpwri  v. 
J2oM,  87  Ind.  166. 

But  the  principle  here  involved  is  elementary. 

Judgment  reversed,  with  costs. 

Filed  March  22, 1890 ;  petition  for  a  rehearing  orerraled  May  16^  180O 


No.  14,229. 
HlLIiENBRAKB  ET  AL.  V.  StOCKMAN  ET  AI*. 

8ai<e. — TTamaiity. — Bmuh. — Franid, — Readnion  nf  OoniraoL — ^In  caae  of  a 
breach  of  warranty,  or  fraud  in  the  sale  of  property,  the  parchaaer  may 
recover  damages  without  rescinding  the  contract.  The  purchaser  may 
also  set  up  the  fraud,  or  breach  of  warranty,  as  a  defence  to  an  action 
for  purchase-money. 

Pleading. — Demmrer, — Genera/  Denial, — It  is  not  error  to  sustain  a  de- 
murrer to  the  several  paragraphs  of  reply  where  the  defences  pleaded 
therein  may  be  pleaded  under  the  general  denial,  which  is  also  pleaded. 

From  the  Ripley  Circuit  Court. 

C  K.  BcLgot  and  /.  B.  Loydy  for  appellants. 
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Olds^  J. — This  was  an  action  by  the  appellants  against  the 
appellees.  The  complaint  is  in  four  paragraphs.  Some  of 
the  paragraphs  are  to  recover  the  sum  of  $70  due  for  a  clover- 
huller  and  attachments  sold  and  delivered  by  appellants  to 
appellees.  Other  paragraphs  allege  a  contract  of  sale  by  the 
appellants  to  the  appellees  of  a  dover-huller  and  attachments 
at  and  for  the  price  of  $70,  to  be  paid  for  in  staves  to  be  de- 
livered by  appellees  to  appellants  at  an  agreed  price,  and  al- 
lege a  failure  and  refusal  to  deliver  the  staves. 

Appellees  answer  in  seven  paragraphs.  The  great.er  num- 
ber of  the  paragraphs  allege  a  warranty  by  the  appellants  of 
the  machinery  sold,  and  a  breach  of  the  warranty,  and  ask 
damage  for  the  breach  of  warranty.  Other  paragraphs  allege 
fraud  in  the  sale;  that  the  appellees  were  induced  to  pur- 
chase the  clover-huller  and  attachments  by  reason  of  certain 
false  and  fraudulent  representations  as  to  the  character  of 
the  machinery  and  the  kind  of  work  it  would  do,  which  rep- 
resentations were  false,  and  known  to  be  false  by  appellants 
at  the  time  of  making  them,  and  were  made  to  induce  the 
appellees  to  purchase  the  same ;  that  appellees  relied  upon 
the  representations,  and  were  thereby  induced  to  purchase 
the  same  without  a  trial  of  the  machinery.  The  paragraphs 
further  allege  the  worthless  character  of  the  machinery,  and 
damages  sustained,  and  ask  that  the  damages  thus  sustained 
may  be  deducted  from  any  amount  found  due  the  plaintiff. 

The  appellants  filed  a  demurrer  to  these  paragraphs  of 
answer,  which  was  overruled,  and  the  ruling  is  assigned  as 
error. 

It  is  contended  that  these  paragraphs  are  bad,  for  the  rea- 
son that  they  do  not  allege  an  offer  to  rescind  the  contract 
and  a  tender  of  the  property  back  to  the  appellants.  In  case 
of  a  breach  of  warranty  or  fraud  in  the  sale  of  property  the 
purchaser  may  recover  damage  without  rescinding  the  con- 
tract. Hunt  V.  BlantoTiy  89  Ind.  38 ;  Love  v.  Oldham,  22 
Ind.  51. 
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The  parohaser  may  also  set  up  the  fraud  or  breach  of  war- 
ranty as  a  defence  to  the  action. 

There  was  no  error  in  overruling  the  demurrer  to  the  sev- 
eral paragraphs  of  answer. 

The  appellants  filed  a  reply  in  eighteen  paragraphs,  the 
first  being  a  general  denial,  and  appellees  demurred  to  each 
paragraph,  and  the  court  sustained  the  demurrer  to  all  ex- 
cept the  first,  and  the  ruling  in  sustaining  the  demurrer  to 
the  several  paragraphs  of  reply  is  assigned  as  error. 

It  is  unnecessary  to  set  out  these  several  paragraphs.  All 
the  defences  to  the  facts  pleaded  in  the  several  paragraphs 
of  answer  that  were  properly  pleaded  in  the  paragraphs  of 
reply  could  be  made  under  the  general  denial,  and  there  was 
no  error  in  sustaining  the  demurrer  to  the  several  para- 
graphs of  reply. 

Judgment  affirmed,  with  costs. 

Filsd  May  16, 1890. 


No.  14,092. 
BOTD  ET  AL.  V.  BlACK  ScHOOL  ToWNSHIP. 

From  the  Poeey  Circuit  Court. 

R  D.  Owen  and  F.  P.  Leonard,  for  appellants. 

MrroHELL,  C.  J. — The  questions  inyolved  in  this  appeal  are  suhstan- 
tiallj  the  same  as  those  determined  in  Boyd  v.  Blatslt  School  Ibmisftsp, 
ante,  p.  1.  For  the  reasons  ffiven  in  the  opinion  in  the  case  referred  to  the 
judgment  rendered  in  the  above  entitled  cause  is  affirmed,  with  costs. 

Filed  March  20, 1890. 
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ABATEMENT. 

Action  Bonding, — WuU  Plea  Mvxt  Show. — ^A  plea  in  abatement  on 
the  ground  of  a  prior  action  pending,  is  Insufficient  which  does  not 
show  that  another  action  was  pending  between  the  same  parties,  in- 
Tolving  the  same  cause  of  action,  at  the  time  the  proceeding  sought  to 
be  abaied  was  commenced.     Amerioan  WfaU  Brome  Oo,  ▼.  Olart^  SSO 

ACCOUNT. 
See  Bond,  7. 

ACCOUNTING. 
See  Pabtnebbhip,  9. 

ADMINISTRATOR. 
See  NBGLiaENGB,  5. 

ADVERTISING. 
See  EsTBATB. 

AFFIDAVIT. 
See Chakgx of  Vmrns,  5 ;  Cbdonal  Law,  6, 19;  Nxw  Tbial,  1. 

AGENCY. 
See  Ibsubangb,  2  to  6,  7. 

ALIMONY. 
See  DivoBCE,  1,  3. 

AMENDMENT. 
See  Vebdict,  1. 

APPEAL. 
See  Divobob,  1 ;  Gbayel  Road,  2,  3,  6 ;  Judomxvt,  5. 

ARGUMENT  OF  COUNSEL. 

Inierrogatoriei  to  Jury.  — Diseuanon  of, — It  is  proper  for  counsel  in  argu- 
ment to  comment  upon  an  interrogatory  which  it  is  proposed  to  pro- 
pound to  the  jury,  and  to  array  the  evidence  which  Mars  upon  it 

Qredey  y.  Slate,  ex  rel,,  7S 

ASSAULT  AND  BATTERY. 
See  Costs;    Cbiminal  Law,  7,  9. 

ASSIGNMENT  OF  ERROR. 

See  Pleading,  9 ;  Wili*,  5. 

AwnkibiHty  cf  Error  tn  Faioor  of  AU  Joining. — An  assignment  of  error  must 
assign  an  error  which  is  available  in  favor  of  all  who  join  in  the  as- 
signment. Arbueme  v.  Swim,  t08 

ATTACHMENT. 

See  Receiver,  4. 

1.   THul  cf  Bight  of  property,— Oomplainl. — Su^fideneg  (/.—In  an  action 

(601) 
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under  the  proyisions  of  section  1629,  R.  S.  1881,  to  try  the  right  of 
property  seised  by  virtue  of  an  attachment,  a  complaint  which  al- 
leges that  the  plaintiff  is  the  owner  of  the  property  seized,  states  an 
absolute  claim,  and  is  sufficient  Maus  v.  Bcmc,  522 

2.  Some.^ Party  in  Bouesnon. — DedaraUoru  of. — AdmistibilUy. — In  such 
action  the  party  instituting  the  attachment  proceeding  may  prove 
that  the  deiendant  in  the  writ  had  possession  and  contiol  of  the 

{property  as  prima  facie  evidence  of  ownership,  and  may  show  his  dec- 
arations  while  in  possession,  as  indicating  the  character  of  the 
possession,  whether  made  in  the  presence  of  the  adverse  party  or 
not  •  lb, 

ATTORNEY  AND  CLIENT. 

1.  Skill  and  DiUgence. — Lack  of. — Rule  of  Liability.— AttOTuejs  are  held 
to  the  same  rule  of  liability  for  want  of  professional  skill  and  dil- 
igence in  practice,  and  for  erroneous  or  negligent  advice  to  those 
who  employ  them,  as  are  physicians,  surgeons,  and  other  persons  who 
hold  themselves  out  to  the  world  as  possessing  skill  and  qualifica- 
tions in  their  respective  trades  or  professions. 

OUiaenSf  elc,  As^n'Y,  Friediey,  US 

%  Same. — Attorney. — Aeeqjtanee  of  EmploymenL-^LiabiHiy  to  his  CHenL— 
An  attorney  who  undertakes  the  management  of  business  committed 
to  his  charge,  thereby  impliedly  represents  that  he  possesses  the  skill, 
and  that  he  will  exhibit  the  diligence  ordinarily  possessed  and  em- 
ployed by  well-informed  members  of  his  profession  in  the  conduct  of 
business  such  as  he  has  undertaken.  He  will  be  liable  if  his  client's 
interests  suffer  on  account  of  his  failure  to  understand  and  apply 
those  rules  and  principles  of  law  that  are  well  established  and  clearly 
defined  in  the  elementary  books,  or  which  have  been  declared  in 
adjudged  cases  that  have  been  duly  reported  and  published  a  suffi- 
cient length  of  time  to  have  become  known  to  those  who  exercise  rea- 
sonable diligence  in  keeping  pace  with  the  literature  of  the  profes- 
sion, lb, 

8.  Same. — Negligence. —  When  Attorney  not  ChargeaUe  with. — A  lawyer  is 
not  to  be  charged  with  negligence  where  he  accepts  as  a  correct  ex- 

Sosition  of  the  law  a  decision  of  the  Supreme  Court  of  his  own 
tate,  nor  can  he  be  held  liable  for  a  mistake  in  reference  to  a  matter 
in  which  members  of  the  profession,  possessed  of  reasonable  skill  and 
knowledge,  may  differ  as  to  the  law  until  it  has  been  settled  in  the 
courts;  nor  if  he  is  mistaken  in  a  point  of  law  on  which  reasonable 
doubt  may  be  entertained  by  well-informed  lawyers.  lb, 

4.  Same.—EetaU  Held  by  Eniiretie8.—Loan  Upon.—Adoioe  as  to  lAabilxty 
for. — An  attorney  who,  prior  to  the  decision  of  Dodge  v.  ftfuy,  101 
Ind.  102,  decided  January  23,  1884,  advised  that  a  husband  and 
wife  might  secure  a  debt  of  the  former  on  his  estate  in  lands  held 
by  himself  and  wife  as  tenants  by  the  entireties,  can  not  be  regarded 
as  guilty  of  negligence.  The  error  must  be  regarded  as  one  into 
which  any  reasonably  careful  and  prudent  lawyer  might  have  fallen. 
Prior  to  the  decision  above  referred  to  the  Supreme  Court  of  this 
State  had  never  held  that  a  mortgage  executed  by  a  husband  and 
wife,  on  lands  held  by  them  as  tenants  by  entireties,  was  void  as  to 
both  of  them.  /&. 

BAILMENT. 

See  BuiLDnro  Assogiatioh,  1. 

iMing  of  Animal  for  Hire. — Negligence  of  Bailee. — Inslrviaion  to  Jury. — ^In  an 
action^  to  recover  damages  for  the  death  of  a  mare,  owned  by  the 
plaintiff  and  hired  by  the  defendants,  to  be  used  in  operating  a  street 
railway,  caused,  as  aileged,  by  the  defendants'  authorizing  and  pei^ 
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milting  their  servants  to  carelessly  and  negligently  use,  feed,  and 
WKter  said  mare  improperly,  it  was  not  error  to  charee  the  jury  to 
the  effect  that  the  plaintiff,  by  hiring  the  mare  for  such  use,  engaged 
that  she  was  reasonably  fit  and  suitable  for  the  work  which  she  was 
hired  to  perform ;  that  the  defendants  had  the  right  to  rely  upon  her 
being  fit  and  suitable  for  such  work,  and  they  were  only  required  to 
use  and  treat  her  with  reasonable  care ;  but  that  if,  after  having  tried 
her  at  such  work,  it  became  plainly  manifest  that  she  was  unfitted  fur 
it,  and  that  further  use  at  such  work  would  be  injurious  and  endanger 
health  and  life,  it  was  their  duty  to  abstain  from  further  use  of  her 
without  notifying  the  plaintiff  and  obtaining  his  consent,  and  the  de- 
fendants had  no  right  to  abuse  her.  Bats  v.  CkLntw,  444 

BANE  CHECK. 

1.  Oertifiealion  cf  by  Holder. — Rdeaae  </  Drawer, — The  drawer  of  a  check 
KB  released  if  the  holder,  instead  of  presenting  it  for  payment  himself, 
procures  it  to  be  certified  by  the  bank  upon  which  it  is  drawn.  By 
his  own  act  he  makes  the  bank  his  debtor,  and  releases  the  drawer 
of  the  check.  Bom  v.  Firtt  NatH  Bank,  78 

2.  Suane, — CearHfieaiion  oj  B^ore  Delivery. —  What  it  Signifies, — Where  a  check 
is  certified  before  delivenr  it  operates  in  favor  of  third  parties  simply 
as  an  assurance  that  it  is  genuine,  and  will  be  paid.  The  bank  that 
certifies  it  becomes  bound,  but  beyond  this  nothing  is  added  to  the 
legal  force  or  effect  of  the  instrument.  lb, 

8.  Same. — Certified. — Aeotjptor  of. —  What  he  is  Bound  to  Do. — Solvency  of  Bank. 
—  Who  Takes  Riaki^. — A  party  who  accepts  a  certified  check,  in  the 
nsual  course  of  business,  is  not  bound  to  take  the  risk  of  the  solv- 
ency of  the  bank  upon  which  it  is  drawn.  He  is  bound  to  do  only 
what  the  law  requires,  and  that  is  to  promptly  and  seasonably  present 
the  check  for  payment.  The  party  who  selects  for  himself  the  bank 
which  he  will  trust  with  his  money  assomes  the  risk  of  its  soiven^. 

lb, 

4.  Same. — Aeceptance  of, — CexUfied  (^eekNot  Payment  without  Special  Agree^ 
fnent.— In  accepting  a  check  instead  of  money  the  creditor  dispenses 
with  the  necessity  of  payment  in  the  legal  mode,  and  the  reason- 
able implication  is  that  the  check  shall  be  a  payment  only  in  the 
event  that  it  is  honored  on  presentation.  A  certified  check  can  not 
take  the  place  of  money  without  an  express  agreement  to  that  effect, 
and,  therefore,  can  not,  by  its  own  intrinsic  force,  operate  as  pay- 
ment. To  make  it  a  payment  something  must  be  added,  and  that 
something  must  be  an  agreement,  express  or  implied,  that  it  shall  be 
regarded  as  money,  the  legal  medium  of  payment.  lb, 

5.  iSbme. — Certifieaium. —  What  it  Means, — The  certification  of  a  check 
simply  means  that  the  bank  upon  which  it  is  drawn  will  honor  it, 
and  there  is  no  reason  for  implying  that  one  who  receives  it  in  the 
usual  course  of  business  does  so  upon  the  faith  that  the  certification 
implies  that  the  bank  is  both  willing  and  able  to  pay  it.  lb, 

BANKBUPTCY. 
See  MoRTQAOE,  3  to  5. 

BASTARDY. 

1.  Drfendan^s  InabiHty  to  Pay  Judgment  — Release  After  Yeasts  Imjinisonment, 
— Section  992,  B.  S.  1881,  contemplates  a  motion,  or  application,  to 
be  made  for  the  release  of  the  defendant  in  a  bastardy  proceeding, 
who  is  unable  to  pay  or  replevy  the  judgment,  and  that  the  court 
shall  have  proof  in  support  of  such  application,  and  if  it  shall  af- 
firmatively appear  that  the  defendant  has  been  imprisoned  in  the 
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county  jail  for  the  period  of  one  year,  and  is  unable  to  pay  or  re- 
plevy the  judgment,  the  court  shall  make  an  order  discharging  him. 

Stalky  ex  reLf  v.  Woodwardf  SO 

2.  Scone, — JmprisonmetU. — Evidence  Showing. — Where  the  evidence  shows 
such  defendant  to  have  been  under  the  control  of  the  sheriff  con- 
tinuously ;  that  he  ate  within  the  prison  part  of  the  jail,  but,  owing 
to  restricted  accommodations,  slept  in  another  part  oi  the  jail  from 
the  other  prisoners,  and  that,  being  trusty,  he  was  not  locked  in  his 
cell,  no  opportunity  of  escape  being  afforded,  he  is  entitled  to  his 
discharge.  The  fact  that  the  defendant,  for  a  part  of  the  time, 
was  put  to  work  on  the  streets  and  other  public  improvements  out- 
side the  jail,  which  will  be  presumed  to  nave  been  done  under  a 
proper  order,  does  not  affect  the  defendant's  right  of  discharge.     lb. 

3.  Judgment  of  IMsmissoL  —  F)raud  in  Procvring. —  FSUure  JVoseeuHon. — 
Where  a  defendant  in  a  bastardy  proceeding,  controlled  and  carried 
on  by  himself,  the  State  not  being  made  a  party,  by  means  of  a 
fraud  practiced  upon  the  relatriz,  a  weak-minded  person,  and  upon 
the  court,  procures  an  admission  that  provision  for  the  maintenance 
of  the  child  has  been  made,  a  judgment  of  dismissal  thereupon  en- 
tered is  a  mere  nullity,  and  is  not  a  bar  to  a  future  prosecution. 

Oredey  v.  StaU,  ez  reL,  72 

4.  Jfutices  of  the  Peace. — JurisdiAion. — Justices  of  the  peace  have  jurisdic- 
tion in  bastardy  proceedings,  and  a  judgment  rendered  by  a  justice 
is  a  bar  to  another  prosecution  for  the  same  purpose. 

Maker  v.  State,  ez  reL,  S78 

6.  Same. — Prcfmsionfor  Maintenance  of  Chiid. — Judgment  of  DtsmietaL — Bat 
to  Future  I^'08ecution. — Where  proceedings  in  bastardy  are  instituted 
by  an  infant  female  before  a  Justice  of  the  peace,  and  in  the  absence 
of  the  defendant,  he  having  ned  before  arrest,  his  friends  pay  her  a 
sum  of  money,  and  it  is  then  shown  to  the  justice  by  the  plaintiff  and 
her  attorney  that  suitable  provision  has  been  made  for  the  child, 
whereupon  a  judgment  of  dismissal  is  entered,  such  judgment  is  a 
bar  to  a  future  prosecution,  unless  it  appears  that  the  court  was  mis- 
led and  deceived  as  to  the  provision  maide  for  the  child.  i6. 

6.  Ditmisaai  of  Suit. — Mierepreaentation. —  Collusion. —  Fteading. —  iZepfy.— 
Sufficiency  ^.—Proceedings  in  bastardy  were  instituted  before  a  justice 
of  the  peace,  and  the  warrant  for  the  arrest  of  the  defendant  hav- 
ing been  returned  "  not  found,"  the  cause  was  heard  in  hb  absence 
and  certified  to  the  circuit  court  In  the  circuit  court  the  defendant, 
having  been  arrested,  appeared  and  answered,  setting  up  as  a  defence 
to  the  prosecution  that  after  this  cause  had  been  certified  to  the 
circuit  court  the  relatrix  had  instituted  proceedings  against  him  be- 
fore another  justice  of  the  peace,  charging  him  with  beiuff  the  father 
of  the  same  bastard  child,  in  which  latter  proceeding  the  relatrix 
had  filed  an  admission  that  suitable  provision  for  the  maintenance 
of  the  child  had  been  made,  and  that  by  leave  of  court  the  cause 
was  dismissed.  The  facts  alleged  by  the  relatrix  in  reply  showed 
that  the  defendant,  his  father,  his  attorney,  and  the  justice  before 
whom  the  pretended  judgment  was  rendered,  acting  for  the  defend- 
ant with  the  fraudulent  purpose  of  defeating  the  action,  deceived 
and  misled  the  relatrix,  an  ignorant,  weak-minded  child,  and  with- 
out the  knowledge  of  the  prosecuting  attorney,  induced  the  relatrix » 
to  institute  another  prosecution,  and  by  further  misrepresentations 
and  deceit  procured  her  to  acknowledge  that  provision  had  been 
made  for  the  support  of  her  bastard  child,  when  in  fact  no  provision 
had  been  made.    The  defendant  demurred  to  the  reply. 
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£hidf  that  the  demurrer  was  properl^r  overniled,  the  second  proceedings 
being  a  nullit^r  and  not  a  oar  to  the  action  in  the  circuit  court. 

lee  y.  iitaU,  ez  reL,  590 

BILL  OF  EXCEPTIONS. 

See  Criminal  Law,  8 ;  Judgment,  8 ;  Verdict,  10 ;  Witness,  2,  3. 

1.  Date  €f  PrtutntaiUm, —  Where  Must  Appear. — EndoreemenL — The  date  of 
the  presentation  of  a  bill  of  exceptions  must  appear  in  the  bill  itself, 
and  not  by  way  of  endorsement.  SnewaUer  y.  Bergman,  156 

2.  Dale  qf  PreuenUUion^^-Omimon  cf, — A  bill  of  exceptions  in  which  the 
date  of  the  presentation  to  the  judge  for  his  signature  is  not  stated, 
does  not  become  a  part  of  the  record.  Bierly  y.  Harrison,  516 

3.  Evidence. — Coneluding  Statement  as  to. — A  statement  at  the  close  of  a 
bill  of  exceptions,  that  *'  This  was  all  the  eyidence  introduced  upon 
the  trial  of  said  cause,"  instead  of  the  usual  formal  statement, 
**  This  is  all  the  eyidence  given  in  the  cause/'  is  sufficient  to  identify 
the  eyidence,  the  word  *'  introduced,"  as  used,  being  the  equiyalent 
of  the  word  "  giye."  Jonee  y.  Layman,  569 

BILL  OF  EXCHANGE. 

MhiymmU  of, — Agreement  of  Acceptor,  or  Bayor,  cu  to. — Power  of  Oouri  of  Equity 
Concerning. — The  agreement  of  an  acceptor,  or  payor,  of  a  bill  of  ex- 
change is,  that  upon  a  date  fixed  he  will  pay  upon  presentment  of  the 
identical  bill.  He  has  the  right  to  insist  upon  the  condition,  but  a 
court  of  equity  has  the  power  to  compel  payment  upon  suitable  in- 
demnity being  offered.  Ciiy  (^  BlocmingUm  y.  Smith,  41 

BLACKMAILING. 
See  Criminaij  Law,  19. 

BOND. 
See  Decedents'  Estates,  4,  5 :  Drain aqx. 

1.  Of  Contraeior  for  Building  Gravd  Road, —  Complaint  upon, —  Allegation 
OS  to  Fwmishing  Maieriala, — Sufficiency  of, — In  a  suit  on  a  bond  giyen  by 
a  contractor  for  the  construction  of  a  gray  el  road,  the  complaint 
sufficiently  alleges  that  the  materials  furnished  the  contractor  by  the 
plaintiff  were  used  in  the  construction  of  the  road,  when  it  ayers  that 
the  indebtedness  is  for  materials  furnished  to  the  contractor  by  the 
plaintiff,  at  his  special  instance  and  request,  for  the  construction  of 
said  road,  yiz. :  grayel,  stone  and  sand,  a  bill  of  particulars  of  which 
is  filed,  etc.  Faurote  y.  Staie,  ex  rei,  6 

2.  Same, — Copy  of  Bond, — Omisaion  of  a  Surety's  Name  from, — Effect  of  when 
he  Unites  in  Joint  Demurrer, — W  here  the  name  of  one  of  the  sureties 
on  the  contractor's  bond  does  not  appear  on  the  copy  of  the  bond 
set  out  as  an  exhibit  to  the  complaint,  but  he  joins  with  his  co-sureties 
in  filing  a  joint  demurrer  to  the  complaint,  also  jointly  assigns  errors, 
the  complaint  being  good  as  to  the  other  defendants,  the  demurrer 
was  not  well  taken,  and  was  properly  oyerruled.  lb. 

8.  Same. — Special  Finding  of  Facts. — Construction  of. — In  its  special  finding 
of  facts,  the  court  found  'Uhat  on  the  8th  day  of  September,  1882, 
the  same  being  the  fifth  day  of  the  September  term,  1882,  of  the 
board  of  commissioners  of  the  county  of  Kush,  in  the  State  of  Indi- 
ana, the  said  board  of  commissioners  entered  an  order  for  the  im- 
provement of  a  certain  highway  in  the  county  of  Rush,  in  the  State 
of  Indiana,  and  for  the  construction  of  a  free  grayel  road  therein, 
under  and  in  pursuance  of  the  laws  of  the  State,  which  order  is  in 
the  words,  to  wit : "  then  follows  a  copy  of  the  order. 
Hdd,  that  this  must  be  treated  as  a  finding  that  the  board  of  commis- 
sioners made  an  order,  and  stating  the  terms  of  the  order. 
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Hdd,  also,  that  a  certificate  of  the  county  auditor  following  the  order, 
which  was  unnecessary  and  should  not  have  been  included  in  the 
finding,  must  be  treated  as  surplusage.  Ih, 

4.  ConiraOLon^B  Bond. — Meehanu^a  Lien, — Agreement  to  I\'oeure  Loan, — Plead- 
ing.— To  an  action  upon  a  contractor's  bond  of  indemnity  against 
loss  from  mechanic*s  liens  created  upon  the  building,  it  being  al- 
leged that  the  plaintifis  had  to  pay  for  liens  for  work,  labor,  etc, 
which  the  defendants  had  failed  to  discharge,  it  was  answered  by  one 
of  the  contractors  that  the  plaintiffs  had  agreed  to  procure  for  them 
a  loan,  but  had  failed  to  perform  their  agreement  in  part,  whereby 
they  were  unable  to  pay  off  the  liens  for  material  used,  and  labor 
done  in  the  erection  of  the  building. 
Held,  that  such  answer  is  bad,  since  it  fails  to  aver  any  facts  from  which 
the  damages  sustained  by  the  contractors  can  be  ascertained  so  they 
may  be  set  off  against  the  claim  of  the  plaintiffs.  Foster  y.  Oatton,  96 

6.  Same. — Building  OontraeL — Promieeory  Note  in  I\ni  PaymenU. — Suretg. — 
HeteoM. — Where  a  promissory  note  of  a  third  person,  who  after- 
wards becomes  insolvent,  is  accepted  in  part  payment  for  the  con- 
struction of  a  building,  such  acceptance,  although  without  the 
knowledge  of  the  surety  upon  the  contractor's  bond,  does  not  consti- 
tute such  a  change  in  the  contract  as  to  release  the  surety,  the  coiv- 
tractor,  in  the  absence  of  a  prohibition,  having  the  right  to  waive 
payment  in  money.  /6. 

6.  Same, — PaymeiU*. — Seeuriiy. —  Releaae  cf  Surely. —  Where  a  building 
contract  gives  no  power  to  withhold  payments,  to  direct  their  appli- 
cation to  the  payment  of  the  debts  of  the  contractors,  or  to  apply 
them  in  j^ayment  thereof,  payments  to  be  made  do  not  constitute  a 
security  in  the  hands  of  those  for  whom  the  building  is  being  con- 
structd  for  the  faithful  performance  of  the  contract,  and  the  trans- 
fer of  the  note  as  above,  in  part  payment,  does  not  operate  as  a 
discharge  of  the  surety  pro  ianto.  lb, 

7.  Same. — Aecounl. — Admiaeibiliiy  q^. — Inelruciion  to  Jury. — In  the  present 
action  a  statement  of  account  between  the  plaintiffs  and  the  con- 
tractors showing  a  balance  in  favor  of  the  defendants,  which  the 
evidence  showed  to  have  been  afterwards  paid,  was  read  in  evi- 
dence by  the  plaintiffs. 

Heldf  that  such  evidence  was  admissible,  the  jury  having  been  instructed  that 
it  was  piima  facie,  but  not  conclusive,  evidence  against  the  surety.    lb. 

8.  Same. — Properly. — Identity. — The  surety  having  defended  against  the 
actions  previously  brought  to  enforce  the  mechanic's  liens  against 
the  property,  and  the  parties  to  the  litigation  having  acted  upon 
the  assumption  that  the  property  against  which  the  parties  named 
in  the  complaint  were  seeking  to  enforce  their  liens  was  the  build- 
ing erected  under  the  contract  upon  which  the  appellant  was  surety, 
the  verdict  in  the  action  on  the  bond  can  not  be  successfully  assailed 
upon  a  motion  for  a  new  trial  on  the  ground  that  the  property  upon 
which  the  mechanic's  liens  were  enforced,  was  not  the  same  property 
described  in  the  contract  between  the  contractors  and  the  plaintiffs.  A. 

BREACH  OF  PROMISE. 
See  Marriage  Contract,  1,  4,  7. 

BUILDING  ASSOCIATION. 

1.  Pnyperiy  of. — lAahility  of  Secretary. — The  secretary  of  a  building  associa- 
tion is  not  an  insurer  of  the  property  and  money  coming  into  his 
hands  as  such  secretary,  but  his  liability  is  only  that  of  an  ordinary 
trustee  or  bailee  for  hire.    Following  Norvoood  v.  Hamete,  98  Ind.  134. 

Mowbray  v.  Antrim,  24 
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2.  Same, — FSamitaory  NoU, — Loes  (/  Without  Seerttan^s  Negligence. — Liabil- 
Ug. — Where  such  secretary  entrusts  a  promissory  note  for  safe  keep- 
ing to  the  president  of  the  association,  a  responsible  person  and  a 
prudent  business  man,  the  association  having  no  place  for  the  safe 
keeping  of  its  securities,  and  it  is  lost  through  no  negligence  of  the 
secretary,  and  comes  into  the  hands  of  the  makers  who  defeat  an  action 
for  recovery,  the  secretary  is  not  liable  for  the  amount  of  the  note.  lb. 

CANCELLATION  OF  MORTGAGE. 
See  MoBTGAGB,  8. 

CARE  AND  SUPPORT. 
See  REAii  Estate,  1. 

CASES  DISTINGUISHED  AND  DISAPPROVED. 
Sawyer  v.  State,  35  Ind.  80,  disapproved.  Auman  v.  StaUy  S47 

Moore  v.  Moore,  112  Ind.  149,  distinguished.  Merrell  v.  Springer,  486 

Meehan  v.  Wiles,  93  Ind.  52,  distinguished.  Sti^  v.  CZaman,  6St 

CERTIFICATION. 
See  Bank  Check,  1,  2,  5. 

CHANGE  OF  STENUE. 

1.  Orinwnal  Ocaee. — Diecretion  cf  Trial  Court, — Supreme  OourL — Interference 
by, — Whether  a  change  of  venue  in  criminal  cases  shall  be  granted  or 
refused  is,  by  the  statute,  within  the  discretion  of  the  trial  court. 
If  the  Supreme  Court  can  interfere  at  all  in  such  cases  it  is  only 
where  there  is  a  clear  and  manifest  abuse  of  discretion. 

Quinn  v.  State,  59 

2.  Second  Change, — Apjdieationfor  by  Oroee-Oomplainant, — Where  a  change 
of  venue  has  been  granted  on  the  application  of  one  of  several  defend- 
ants, it  is  not  error  to  refuse  a  second  change  applied  for  subse- 
quently by  another  defendant,  who  filed  his  separate  answer  before 
tne  venue  was  changed,  and  after  it  was  changed  filed  his  cross-com- 
plaint, although  he  alleges  that  his  interest  are  adverse  both  to  the 
plaintiff  and  defendants,  and  makes  the  application  both  as  defend- 
ant and  cross-complainant.  Qrifflth  v.  Dickerman,  247 

3.  AppliixUion  for, — Rule  of  Court, — Non-Compliance  with. — InsuffieierU  Ez- 
euee, — Where  there  is  a  rule  of  court  requiring  that  an  application 
for  a  change  of  venue  shall  be  made  at  least  five  days  before  the  day 
on  which  the  cause  is  set  for  trial,  unless  sufficient  cause  is  shown 
for  delay,  it  is  not  error  to  overrule  an  application  for  a  change  of 
venue  made  after  the  time  prescribed,  where  the  only  excuse  of  the 
party  making  the  affidavit  is  that  the  trial  of  a  cause  in  another 
court  in  which  he  was  engaged  as  an  attorney  had  prevented  his 
inspection  of  the  trial  calendar,  although  it  had  been  exposed  in  its 
usual  place  twelve  days  before  such  trial  began. 

Bemhamer  v.  State,  577 

4.  Same, — From  Judge, — Delay  in  McJeing  Application, —  Excuse. — Where 
the  applicant  for  a  change  of  judge  does  not  have  knowledge  of  the 
bias  and  prejudice  of  the  iudee  on  account  of  which  he  seeks  a  change 
in  time  to  make  the  application  within  the  time  prescribed  by  a  rule 
of  the  court,  the  want  of  such  knowledge,  shown  by  affidavit,  is  suffi- 
cient excuse  for  the  delay.  lb. 

5.  Rule  qf  Court — Affidavit. — Under  a  rule  of  court  requiring  all  applica- 
tions for  a  change  of  venue  to  be  made  by  the  "  second  Tuesday  of 
the  term,"  it  was  not  error  to  deny  an  application  for  a  chan^  of 
venue  on  account  of  alleged  undue  influence,  where  the  affidavit  al- 
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leged  that  the  undae  influence  was  not  discovered  h^ort  the  second 
Tuesday,  but  did  not  allege  that  it  was  not  known  on  that  daj. 

Jones  V.  Dipertj  594 

CHARGE  UPON  LAND. 

See  DmsDf  2 ;  Exemption  fbom  Execution. 

CHATTEL  MORTGAGE. 

1.  Loan  <f  iVoperty  by  Mortgagor. — Maiigaget^s  Wrongful  Taking, — fie- 
pUvin, — Where  it  is  provided  in  a  chattel  mortgaffe  that  the  mort- 
gagor ''  expressly  agrees  not  to  remove  the  property  m>m  where  it  now 
IS  without  the  consent  of  the  mortgagee,  nor  to  sell,  assign  or  lease 
the  same  without  such  consent,"  a  temp^orary  loan  by  the  mortgagor 
of  one  of  the  horses  mortgaged  to  a  neighbor  is  a  reasonable  use  of 
the  property,  and  does  not  constitute  such  a  breach  of  the  condition 
of  the  mortgage  as  entitles  the  mortgagee  to  take  the  property  from 
the  mortgagor,  and  if  it  is  so  taken  replevin  will  lie. 

Jones  ▼.  Smiih^  6S5 

2.  Same.— Recovery, — Demand. — Where  the  mortgagee  wrongful W  obtains 
possession  of  mortgaged  property,  no  demand  before  suit  for  recov- 
ery is  necessary.  Ih, 

CITY. 

See  Taxes. 

COLLATERAL  ATTACK. 
See  Judgment,  7. 

CONDITION  PRECEDENT. 
See  Marine  Insubance,  2. 

CONTEST  OF  WILL. 
See  Will,  2  to  IL 

CONTRACT. 

See  Bond,  5 ;  Pleading,  1,  2 ;  Reai.  Estate,  1,  3,  4. 

!•  Breiuh, — AceepUinet  of  Work. — QwajnUum  Meruit — ^Where  one  has  en- 
tered into  a  special  contract  to  perform  work  for  another,  and  has 
done  the  work,  but  not  in  the  time  or  manner  stipulated  in  the  con- 
tract, if  the  work  done  is  accepted  and  used  by  the  other  party,  the 
latter  is  answerable  to  the  amount  he  is  benefited  upon  an  implied 
promise  to  pay  for  the  value  he  has  received. 

Eoerroad  v.  Sehwartzkopft  S5 

2.  Unforeseen  Accident.— Equitable  Rdief  Against. — Where  an  accident 
occurs,  which  was  not  anticipated  and  provided  for  when  the  con- 
tract was  made,  and  which  leaves  one  of  the  parties  remediless  in  a 
court  of  law,  the  jurisdiction  of  a  court  of  equity  may  then  be  in- 
voked to  give  relief  against  the  accident. 

Oity  of  Bloomington  v.  SmUhj  4^ 

3.  Written  Instrument. — Formal  Imperfection. — Sufficiency  of  Notwithstanding. 
— Though  there  may  be  some  formal  imperfections  in  a  written  obli- 
gation or  contract  which  parties  have  entered  into,  if  it  contains 
matter  sufficient  to  enable  the  court  to  ascertain  the  terms  and  con- 
ditions of  the  obligation  or  contract  to  which  the  parties  intended 
to  bind  themselves,  it  is  sufficient. 

WiUy  V.  Michigan  MuL  Life  Ins.  Cb.,  4^1 

4.  Breach  cf, — Failure  to  Deliver  Fwniture  to  Hotel  Keeper  at  Specified  Time 
— Measmre  of  Damafjes. — Where  a  furniture  company  contracts  with 
a  hotel  keeper  to  sell  and  deliver  to  him  articles  of  furniture  neces- 
sary to  furnish  rooms,  and  to  set  them  up  ready  for  use,  by  a  day 
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« 

named,  but  fails  to  perform  ito  contract  till  long  after  the  time 
fixed, whereby  the  rooms  remain  unfurnished  and  valueless  as  hotel 
apart  men  tSy  the  keeper  of  the  hotel,  in  an  action  by  the  company 
for  the  price  of  the  furniture,  is  entitled  to  recover  on  a  counter- 
claim the  difference  in  value  to  him  in  the  rooms  furnished  and  un- 
furnished for  the  time  tbey  remained  unfurnished  by  reason  of  the 
company's  failure  to  comply  with  its  contract. 

Berkey  &  Gay  Furniture  Co.  v.  HoBCaUy  502 

5.  Consiruetion  ofhy  PcarHe*  to. — The  construction  by  the  parties  to  a  con- 
tract of  the  language  employed  therein  should  not  be  disregarded 
by  the  court.  Louisville  Underwriters  v.  Durland,  644 

CONTRIBUTORY  NEGLIGENCE. 
See  MxiNiciPAL  Corporation,  7 ;  Railroad,  2. 

CONVERSION. 
See  Drainaqe  ;  Executors  and  ADXiKisTRATORSy  3. 

CONVEYANCE. 
See  MoRTQAOE,  6 ;  Principai.  and  Surety,  2 ;  Real  Estate,  4, 6. 

COSTS. 

See  Mechanic's  Lien,  4. 

Illegal  Taxation, —  Injunciion. —  AssavU  and  Battery. — Where  a  defendant, 
charged  with  assault  and  battery,  is  acquitted  by  the  justice,  but  is 
held  to  answer  a  charge  of  attempting  to  provoke  an  assault,  directed 
by  the  justice  to  be  preferred,  tu  which,  alter  a  change  of  venue,  he 
pleads  guilty,  paying  the  fine  and  costs,  the  taxing  ofthe  costs  of  the 
lormer  case  into  the  latter  is  a  nullity,  and  injunction  will  lie  to 
prevent  their  collection.  Bureh  v.  Dooley,  288 

COUNTY. 

1-  Public  Building.  —  OmOruction.  — Supervising  ArehiieeL  —  LiahHiiy  for 
Change  Oi'dered  by. — County  Commiasionere. — ^Where  the  board  of  com- 
missioners, engaged  in  building  a  court-house,  appoint  an  architect 
and  entrust  to  him  the  full  supervision  of  its  construction,  and  such 
architect  orders  a  change  in  the  iron  work  to  be  done  by  a  sub-con- 
tractor, which  causes  an  increase  in  the  expense,  and  after  the  work 
is  completed  the  commissioners  accept  the  building,  the  county  Is 
liable  for  such  extra  work,  although  there  was  no  agreement  as  to 
the  price  of  the  extra  work,  and  the  contract  was  not  in  writing  and 
attached  to  the  original  contract  with  the  contractor  as  provided  for 
in  such  original  contract.  Boardj  etCy  v.  Mothfcnodlf  e/c,  Co.,  S64 

2.  Same, — Aditm/wr  Extra  Work. — Change  in  Ffan, — Evidence, — ^In  an  ac- 
tion for  such  extra  work,  the  architect  having  testified  on  direct  ex- 
amination that  he  made  no  contract  with  the  sub-contractor,  it  was 
proper  to  ask  him  on  cross-examination  if  there  was  not  a  change 
maae  in  the  plans,  six-inch  columns  being  substituted  for  eight-inch 
ones,  and  if  extra  work  was  not  done  by  the  sub-contractor,  and  if  he 
was  paid  therefor.  Ih, 

COUNTY  ATTORNEY. 

See  County  Cobcmissioners,  1,  2. 

COUNTY  AUDITOR. 
See  County  Commibsiohers,  3;  Mortoaob,  8. 

COUNTY  COMMISSIONERS. 
See  County,  1 ;  Gravel  Road,  2,  4,  5,  6;  Township  Trustee,  1. 
1.  Emdoffmtmi  ofAUanuy. — PubUc  PoUey. — When  Void  as  AgaintL — A  oon* 

Vol.  123.— 39 
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tract  entered  into  between  the  board  of  coan^  commissioners  and  cer- 
tain attomeys,  by  which  the  board  employed  said  attorneys  to  act  as 
county  attorneys  for  a  period  of  three  years  from  a  date  mentiuned 
in  said  contract,  is  void  as  a^inst  public  policy. 

Board,  eU.,  y.  Taylor,  I4S 

2.  Same. — EmploymeiU  0/ Attorney. — Limit  of  Authority. — Aboard  of  county 
commissioners  has  not  the  power  to  bind  its  successors  by  employing 
attorneys  to  act  for  a  period  beyond  the  time  when  the  board  will,  by 
operation  of  law,  have  to  be  reorganised.  lb. 

3.  (jffieern. — Auditor. — Fees  eon  not  Kb  ^Mreated. — Free  Qravel  Road*. — A 
board  of  county  commissionera  has  no  authority  to  make  ordecB 
whereby  the  statutory  fees  of  the  auditor  of  the  county  will  be  in- 
creased, by  allowing  him  compensation  for  services  to  be  rendered 
in  connection  with  the  construction  of  free  gravel  roads,  and  in  the 
swearing  of  parties  to  claims  for  allowances  filed  before  the  county 
board.  Board,  etc,  v.  Bama,  405 

4.  Construction  qf  Oourl-Houee. — Discretionary  Power. — ^The  power  to  deter- 
mine when  the  public  interests  demand  that  the  court-house  in  any 
county  shall  be  repaired  or  rebuilt,  or  whether  it  shall  be  superseded 
by  a  new  one,  is  entrusted  by  statute  to  the  county  commissioners. 
While  the  board  acts  within  the  discretion  committed  to  it,  a  court 
can  not  interfere  until  it  is  clearly  shown  that  the  commissioners  are 
acting  fraudulently  or  corruptly.  Kitehel  v.  Board,  etc,  64O 

6.  Same. — Where  the  board  of  county  commissioners,  in  the  honest  exer- 
cise  of  their  discretion,  determine  that  an  old  court-house  is  insuffi- 
cient or  insecure,  and  that  the  public  interests  would  be  best  subserved 
by  the  erection  of  a  new  one,  and  are  proceeding  to  carry  out  that  de- 
termination in  the  statutory  mode,  their  proceedings  are  not  subject 
to  judicial  restraint.  lb. 

6.  Same. — Fraud. — Non- Averment  of  Facts. — Allegations  in  the  complaint 
that  the  proceedings  of  the  board  in  ordering  the  old  court-house  to  be 
taken  down,  and  in  adopting  plans  and  specifications  for  a  new  one, 
were  wholly  for  the  benefit  of  the  architects  who  were  to  receive  a 
specified  percentage  of  the  contract  price,  in  the  absence  of  support- 
ing facts  ao  not  tender  an  issue  of  corruption  or  bad  faith.  lb. 

7.  Same. — FUms, — Changes  in. — Bztra  Work — ^The  board  may  incorporate 
in  the  plans  and  specifications,  required  by  the  statute  to  be  adopted 
before  the  contract  is  let,  a  stipulation  by  which  the  right  is  reserved 
to  the  board,  in  conjunction  with  the  architect,  to  make  changes  in 
the  work,  and  to  adjust  the  price  accordingly.  lb. 

COUNTY  SURVEYOR. 

1.  Services  of  DepvJties. — County  not  UabUfor. — There  is  no  statute  in  the 
State  fixing  any  compensation  to  be  paid  to  deputy  surveyors  for 
services  rendered  to  the  county,  or  to  any  one  else,  and  the  county 
can  not  be  required  to  pay  for  such  services.  They  must  be  paid  by 
the  officer  who  employs  the  deputies,  and  not  out  of  the  public  treas- 
ury. SuUe,  ex  rd.,  v.  Roach,  167 

2.  Same. — Acts  rf  1889,p.  6X — Services  Required  by. — Who  Must  Perform. — 
Deputy  Surveyors. — Services  of. — Non-lAdbUity  of  County  for. — It  seems 
that  the  services  required  of  the  county  surveyor  under  the  drainage 
act  approved  February  28th,  1889  (Acts  of  1889,  p.  53),  are  to  be  per- 
formea  by  him  personally,  and  not  by  deputy.  The  county  u  not 
liable  for  the  services  of  deputies  employed  by  the  county  surveyor 
to  do  any  of  the  work  embraced  in  said  act.  Certain  of  the  duties 
imposed  upon  the  surveyor  by  said  act  are  of  a  judicial  character, 
and  judicial  power  can  not  be  delegated.  lb. 
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9L  Bepair  of  Drains. — /iMi*»wjfton.— Cbmpfeiwm  of  DUeh, — I^esumption. — In 
an  action  to  enjoin  tne  county  surveyor,  and  certain  peraoDs  to  whom 
he  had  let  the  contract,  from  proceeding  with  the  repair  of  a  drain, 
where  it  appears  that  the  dram  was  duly  located  and  established, 
that  the  lands  benefited  were  assessed  and  the  work  allotted,  and  that 
the  county  surveyor  was  proceeding  seven  years  afterwards  to  put  the 
drain  in  repair,  it  will  be  presumed,  as  against  a  general  averment 
that  the  drain  was  not  completed  according  to  the  original  plans  and 
specifications,  that  the  work  was  duly  accepted  as  the  law  required ; 
and  the  acceptance  creates  the  conclusive  presumption  that  the  work 
was  completed  according  to  the  plans  and  specifications  on  file. 

Bunnell  v.  Peei,  4^6 

4.  Same, — Canbrad  to  Bepair, — Notice, — There  is  no  statute  requiring  the 
county  surveyor  to  give  notice  of  the  letting  of  the  contract  to  repair, 
nor  is  it  required  that  the  repairs  shall  be  made  by  contract.         lb. 

COVENANTS. 
Bee  DsED,  1 ;  Marine  Insurajtoe,  4 ;  Mortgage,  6. 

CRIMINAL  LAW. 
See  iNTOXiOATiNa  LiquoR ;  TRSBPAfls. 

1.  Keeping  Dieorderly  lAquor  Shop,—IndietmenL — SvffieUney  qf.^-A  count 
in  an  indictment  charging  the  defendant  with  a  violation  of  section 
2097,  B.  S.  1881,  is  good,  which  employs  the  language  of  the  statute 
in  charging  the  ofience.  A  second  count  of  the  indictment  is  also 
good,  which  sets  forth  the  particular  disorderly  acts  and  conduct  of 
those  who  were  allowed  to  drink  liquor  in  the  appellee's  dram  shop. 

Stale  V.  Hoardf  34 

2.  Indictment — TSraiMcript, — Qrand  Jury, —  Varianee  in  Name  of  Foreman  <^, 
— /Resumptions. — Where  the  name  of  Thomas  Bellows  appears  on  the 
indictment  as  the  foreman  of  the  grand  jury  returning  the  same, 
while  the  transcript  recites  that  George  Bellows  acted  as  such  foreman, 
it  must  be  presumed  that  he  whose  name  appears  on  the  indictment, 
was  the  duly  appointed  foreman,  and  that  the  recital  to  the  contrary 
in  the  transcript  is  a  mistake  of  the  clerk.  It  must  be  also  pre- 
sumed that  the  judge  whose  duty  it  was  to  inspect  the  indictment, 
knew  who  the  foreman  of  the  grand  jury  was  at  the  time  the  indict- 
ment was  returned.  Deito  v.  StaJij^  85 

8.  Sam/e, — Mode  of  Conetituting  Grand  Jury. — Defect  in  Indidment  as  to, — 
Must  he  Baiaed  by  Plea. —  When  Plea  must  be  Filed. — A  defect  in  an  in- 
dictment which  relates  to  the  mode  of  constituting  the  grand  jury, 
and  which  does  not  appear  upon  the  record,  can  only  be  raised  by 
plea,  and  that  plea  must  be  filed  before  entering  a  plea  of  not  guilty. 

lb. 

4.  Witness, — State  ean  not  be  Oompdled  to  CkM, — The  State  can  not  be  com- 

Selled  to  call  witnesses  at  the  instance  of  the  accused.    If  the  accused 
esires  the  testimony  of  the  witnesses  not  called  he  must  call  them. 

KeUer  v.  5tote,  110 

5.  IndietmenL — Insufficiency  of. — In  the  absence  of  the  endorsement  "A 
true  bill"  upon  the  back  of  an  indictment,  althoneh  the  name  of  the 
foreman  of  the  grand  jury  is  endorsed  thereon,  the  indictment  is  bad, 
and  may  be  taken  advantage  of  by  a  motion  to  quash. 

StaU  V.  Buntin,  IH 

6.  Affdamt, — Offence. — How  Charged, — Where  a  statute  makes  it  a  crime 
to  do  any  one  of  several  things  mentioned  disjunctively,  all  of  which 
are  punishable  alike,  the  whole  may  be  charged  conjunctively  in  a 
single  count.  Marshall  v.  StaiCj  1^8 

7.  Same, — Assault  and  Battery, — Present  Ability  to  Commit. — It  is  sufficient 
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to  chaige  present  ability  to  commit  an  assault  and  battery  in  the  lan- 
guage of  the  statute.  lb, 

8.  Same. — BUI  of  Exeepliona, — ISmeqf  FUing, — Extennon  <^, — Where  the 
trial  court  grants  to  the  defendant,  in  a  criminal  case,  ninety  days  in 
which  to  file  his  bill  of  exceptions,  and  the  bill  of  exceptions  is 
filed  sixty-seven  days  after  the  rendition  of  final  judgment^  it  is  not 
in  the  record,  the  court  having  no  power  to  extend  the  time  within 
which  a  bill  of  exceptions  may  be  filed  beyond  the  statutory  period 
of  sixty  days.  Ih, 

9.  Scme.—Charge  o^  AUempl  to  Provoke  Anaiidt.—Of  What  Dtfendanl  May 
&€  Conxided  Unaer. — ^Under  a  charge  in  the  affidavit  of  an  attempt  to 
provolce  an  assault  and  battery,  a  defendant  may  be  convicted  of 
an  attempt  to  provoke  an  assault,  if  the  evidence  warrants  such 
conviction.  lb. 

10.  Same. — IruirucHons  to  Jury. — Where  a  defendant  desires  more  specific 
instructions  than  are  given,  it  is  his  duty  to  ask  for  them.  lb. 

11.  Murder, — J^-emeditated  Malice. — In  order  that  there  may  be  such  pre- 
meditated malice  as  will  make  a  homicide  murder  in  the  first  de- 
gree, the  thought  of  taking  life  must  have  been  consciously  conceived 
in  the  mind,  the  conception  must  have  been  meditated  upon,  and  a  de- 
liberate determination  formed  to  do  the  act.         Agtman  v.  State,  S47. 

12.  &tf?ie. — Murder. — Easence  of  the  GVtme.—  What  GoMtitiUee.^  Mental  Oapadiif 
for  Deliberation. — As  it  is  of  the  very  essence  of  the  crime  that  there 
should  have  been  time  and  opportunity  for  deliberation  or  premedita^ 
tion  after  the  mind  has  consciously  formed  the  design  to  take  life, 
there  must  have  been  the  mental  capacity  to  think  deliberately 
upon  and  determine  rationally  in  respect  to  the  nature  and  conse- 
quences of  the  act  which  follows.  lb. 

13.  Same. —  Voltmtary  Intoxication. — May  be  Considered  when  Intent  ie  an  EU- 
ment  of  Orime. — While  voluntary  intoxication  does  not  excuse  or 
palliate  crime,  vet  where  the  essence  of  a  crime  depends  upon  the 
intent  with  which  an  act  was  done,  or  where  an  essential  ingredient 
of  the  crime  consists  in  the  doing  of  an  unlawful  act,  with  a  deliber- 
ate and  premeditated  purpose,  the  mental  condition  of  the  accused, 
whether  occasioned  by  voluntary  intoxication  or  otherwise,  is  an 
important  factor  to  be  considered.  lb. 

14.  Same. —  Voluntary  Intoxication. — Instruction  to  Jury. —  It  was  error  to 
refuse  to  instruct  the  jury  that  while  voluntary  intoxication  is  no 
excuse  or  palliation  for  any  crime  actually  committed,  yet  if  they 
had  a  reasonable  doubt  whether  the  accused  had  sufficient  mental 
capacity  to  think  deliberately  upon  and  rationally  to  determine  to 
kill  the  deceased,  he  could  not  be  found  guilty  of  murder  in  the  first 
degree,  although  such  inability  was  the  result  of  intoxication.        lb. 

15.  Same. — Intoxication. — Deliberative  Power  Unimpaired  by. — Decree  <f  Mur^ 
der. — Non- Reduction  of. — Mere  intoxication,  in  the  absence  of  such 
mental  incapacity  resulting  therefrom  as  renders  one  who  takes  the 
life  of  another  incapable  of  thinking  deliberately,  and  meditating 
rationally  upon  the  purpose  to  take  human  life,  and  which  leaves 
him  with  full  power  to  know  the  quality  of  his  act  and  to  abstaiu 
from  doing  it,  can  not  of  itself  be  regarded  as  sufficient  to  reduce  a 
homicide  from  murder  in  the  first  to  murder  in  the  second  degree.     76. 

16.  Sam/e. — Defence  of  Insanity. — DiseredUvng  of  by  T^nal  Court. — The  trial 
court  should  not  make  any  statements  to  the  jury  which  are  designed 
to  cast  discredit  or  suspicion  upon  any  defence  which  is  recognised 
by  the  law  as  legitimate,  and  which  an  accused  person  is  making  in 
apparent  good  faith.  This  rule  applies  alike  to  the  defences  of  insan- 
ity, self-defence  or  alibi.  Sawyer  v.  StatCf  35  Ind.  80,  disapproved.    lb. 
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17.  Same. — Individual  Responsibiiity  of  Juror, — Presumptions  of  Innocence. 
— Instruction, — When  the  request  is  seasonably  made,  unless  the  sub- 
ject of  the  individual  responsibility  of  each  juror  has  been  covered 
in  some  other  charge,  the  court  should  not  refuse  to  instruct  the  jury 
that  *'  The  law  presumes  the  defendant  lo  be  innocent  of  any  crime. 
And  this  presumption  continues  in  his  fayor  throughout  the  trial  of 
the  cause ;  and  you  can  not  find  the  accused  guilty  of  any  of  the 
crimes  covered  by  the  indictment  until  the  evidence  in  the  cause 
satisfies  you  beyond  a  reasonable  doubt  of  his  guilt.  And  so  long 
as  you,  or  any  of  you,  have  a  reasonable  doubt  as  to  the  existence 
of  any  of  the  several  elements  necessary  to  constitute  the  several 
crimes  above  defined,  the  accused  can  not  be  convicted  of  such 
crime."  ^  lb. 

18.  Savfie. — Presumption  of  Innocence, — Indictment. — Instruction. — It  will  be 
assumed  that  the  jury  understand  from  the  general  charge  of  the 
court  that  the  law  surrounds  the  accused  with  the  presumption  of 
innocence  notwithstanding  the  return  of  an  indictment  against  him, 
and  that  the  presumption  continues  until  it  is  overcome  by  the  evi- 
dence. It  must  be  assumed  also  that  jurors  are  men  of  ordinary  in- 
telligence, and  possessed  of  the  information  common  to  well-in- 
formed citizens.  Hence  it  was  not  error  to  refuse  to  instruct  the  jury 
that  the  mere  returning  of  an  indictment  raised  no  presumption  of 
the  guilt  of  the  accused,  and  that  there  could  be  no  conviction  un- 
til they  were  satisfied  beyond  a  reasonable  doubt  of  his  guilt  with- 
out reference  to  the  nature  of  the  indictment.  lb. 

19.  Bl(ickmaili7ig.~- Affidavit-- Sufficiency  of. — Letter. — Ambiguity. — Parol  Evi- 
dence.— An  affidavit,  based  on  section  1926,  R.  S.  1881,  charged  the  de- 
fendant with  having  written  and  mailed  to  the  affiant  a  letter  in 
which  he  threatened  to  accuse  him  publicly  of  immoral  conduct, 
which,  if  true,  would  tend  to  disgrace  nim  or  subject  him  to  the  con- 
tempt of  society,  unless  he  would  pay  the  defendant  the  sum  of  ten 
dollars ;  the  letter  being  as  follows :  "  Mr.  Barnett. — Sir — You  can 
come  up  and  settle  with  me  for  the  way  you  talked  to  my  wife,  or 
go  to  court,  just  as  you  like.  I  will  tell  it  all  over  the  country.  It 
IS  a  note  that  a  woman  can't  go  to  milk  without  being  insulted.  Come 
up  right  away.  Yours,  William  Motsinger.  If  you  will  pay  what  I 
think  is  right  I  won't  say  anything  about'  it  to  any  body.  $10  will 
do.     W.  O.  M.  to  James  Barnett." 

Heldj  that  a  public  offence  is  charged,  and  that  the  ambiguity  of  the 
letter  may  be  removed  by  the  proper  averments  and  proof. 

Motsinger  v.  State,  4^8 

20.  Same. — ProuciOvng  Witness. — Question  of  Ouili  or  Innocence. — Charge  of 
Immoral  Conduct. — What  Constitutes.  -  In  such  prosecution,  whether  the 
prosecuting  witness  was  guilty  or  not  of  the  charge,  is  wholly  im- 
material, and  to  char^  him  with  soliciting  sexual  intercourse  with 
the  wife  of  the  defendant  would  be  to  charge  him  with  immoral  con- 
duct, which,  if  true,  would  tend  to  disgrace  him  and  subject  him  to 
the  contempt  of  society.  lb. 

'    CROSS-EXAMINATION. 
See  Evidence,  1 ;  Witness,  3. 

DAMAGES. 

See  Libel,  1,  2 ;  Municipal  Corporation,  4 ;  Sale,  1 ;  Streets  and 

Alleys,  1,  2. 

Mecuure  of. — Surgical  Treatment  of  Injured  Animal. — Instruction  to  Jury. — Ev 
idence. — After  an  injury  to  the  plaintiff's  horse,  caused,  as  averred, 
by  the  defendant's  wrongful  act,  the  plaintiff,  in  the  belief  that  the 
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injury  might  be  saccessfully  treated,  empiojed  skilful  sui^geons  tor 

thai  purpose,  but  the  treatment  was  unavailing. 
Heldy  in  an  action  for  the  value  of  the  horse,  and  for  the  sum  expended  in 

surgical  treatment,  that  the  proper  measure  of  damages  on  account  of 

the  treatment,  there  being  no  evidence  that  excessive  charges  had  been 

made  therefor,  was  the  amount  necessarily  expended,  and  that  it  was 

not  error  so  to  instruct  the  jury. 
Held,  also,  that  testimony  as  to  the  amount  paid  out  by  the  plaintiff  for 

surgical  treatment  was  competent.  Sumifun  v.  2hni«y,  560 

DECEDENTS'  ESTATEa 
See  New  Trial,  3. 

1.  Widow.-'FUing  of  Claim  by,— WiU,— Right  </  Eteetum.—  When  Mtut  be 
Exerciaed. — AbaitmierU. — Where  a  widow  presents  a  claim  against  the 
estate  of  her  husband,  before  she  renounces  the  provision  made  for 
her  by  the  will,  no  obstacle  is  presented  thereby  to  the  recovery  of  the 
money  due  her,  nor  is  the  fact  that  she  has  not  renounced  the  ben- 
efits of  the  will  any  ground  for  the  abatement  of  her  claim.  The 
statute  gives  her  one  year  within  which  to  elect  whether  she  wUl 
take  under  the  provisions  of  the  will  or  under  the  law. 

Denny  v.  Denny,  940 

2.  Same, —  WilL — Correspondence  wiih  Statutory  IVovitionB.  —  ^fxt  (/. — 
Where  a  will  makes  the  same  provision  for  the  wife  as  that  made  by 
the  statute,  it  may  be  doubted  whether  the  will  as  to  her  is  not  a  nnl- 
lity.  In  such  a  case  the  law  takes  the  preference  and  casts  the  estate, 
and  the  will  is  inoperative.  lb. 

3.  Same, — Evidence, — Convenoiion  between  Claimant  and  Heir, — Admisnibility 
oj, — A  conversation  between  a  claimant  against  an  estate  and  one  of 
the  heirs,  though  it  may  have  occurred  in  the  presence  of  the  testator, 
was  not  a  matter  which  occurred  with  the  testator  during  his  life- 
time, within  the  meaning  of  the  statute.  Ib» 

4.  Advancement  of  Dieiributive  Share, —  Indemnifying  Bond. — Action  L^mn. 
— ComplainL — Sufficiency  <^,—\n  an  action  by  the  administrator,  the 
assignee  of  a  bond  of  indemnity  executed  upon  the  advancement  of 
the  distributive  share  to  one  of  the  heirs  by  their  attorney,  it  appeared 
from  the  averments  in  the  complaint  that  the  administrator  in  his  re- 
port informed  the  court  that  there  was  no  indebtedness  existing 
against  his  trust ;  that  the  obligee  named  in  the  bond,  the  attorney  ol 
the  heirs  at  law  of  the  decedent,  as  such,  caused  the  administrator 
to  pay  to  the  clerk  of  the  court  certain  moneys  recovered  from  par- 
ties indebted  to  the  estate ;  that  tlie  attorney,  acting  for  the  guar- 
dian on  behalf  of  the  ward,  paid  to  the  guardian  the  money  re- 
ceived from  the  clerk  for  distribution,  and  supposed  to  be  the  ward's 
distributive  share,  receipting  therefor  to  the  clerk  and  accepting  the 
bond  as  indemnity  to  himself  and  the  administrator  in  case  suits 
should  be  brought  by  creditors  ;  that  suits  were  brought,  all  former 
proceedings  set  aside,  and  the  attorney  ordered  to  turn  over  all  the 
moneys  in  his  hands,  including  the  bond,  to  the  administrator ;  that 
repayment  of  the  money  paid  to  the  guardian  has  been  demanded  and 
refused,  and  that  the  same  is  necessary  in  order  to  discharge  the  in- 
debtedness of  the  estate. 

Hdd^  that  the  complaint  states  a  good  cause  of  action. 
Heldy  also,  that  the  bond  is  upon  a  valuable  consideration,  and  is  enforce- 
able. CSumdUr  v.  Morriaon,  954 

6.  Scone, — Indemnifying  Bond. — Action  Upon, — J^ime  of  Bringing. — In  such 
case  an  action  upon  the  bond  is  not  prematurely  brought  if  prosecuted 
after  suit  has  been  begun  against  the  attorney,  and  after  the  proceeds 
of  the  estate  in  his  hands,  including  the  bond,  are  ordered  to  be 
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turned  over  to  the  administrator,  and  after  the  money  paid  the  guar- 
dian has  been  demanded  and  refused.  76. 

6.  FiiuU  SetUemenL — Action  to  Set  Aside. — OomplaifU. — Sufficiency  qf. — A 
complaint  in  an  action  to  set  aside  a  final  settlement  alleeed  that 
letters  of  administration  were  issued  to  the  administrator  May  2dy 
1887,  and  that  he  made  his  final  settlement  November  1st  of  the 
same  year ;  that  in  his  final  settlement  the  administrator  represented 
to  the  court  that  all  debts  owing  by  the  estate  had  been  paid,  and  that 
he  had  in  his  hands  for  distribution  to  the  widow  and  heirs  a 
certain  amount  of  money,  all  of  which  he  had  properly  distributed, 
and  that  thereupon  the  court  received  and  accepted  the  report  of 
final  settlement  and  discharged  the  administrator ;  that  at  the  time 
of  the  final  settlement  the  plainti£f  held  a  just  claim  against  the 
estate  evidenced  by  a  promissory  note,  and  that  the  plain tiii'  intended 
to  file  such  claim  within  the  year  allowed  for  filing  claims,  and  would 
have  done  so  but  for  the  final  settlement ;  that  the  plaintifif  did  not 
appear  at  the  final  settlement,  not  having  been  summoned,  and  had 
no  notice  that  it  would  be  made. 

Hdi,  that  the  complaint  is  sufficient.  ShArley  y.  Thomfpwny  4^4 

7.  Same. — QainL — Notice, — In  such  case  the  fact  that  the  administrator 
had  no  notice  of  the  claim  did  not  justify  the  settlement  in  advance 
of  the  time  named  in  the  statute.  lb. 

8.  Same. — Final  Settlement  wUhin  Less  than  One  Year. — Illegality  q/l— C&itfn- 
ant^s  Right  to  File  Qaim, — Such  settlement,  as  above,  was  illegal.  The 
administrator  could  not  make  a  legal  settlement  until  the  expira- 
tion of  one  year  from  the  date  at  which  his  letters  were  issued,  and 
the  giving  of  notice  thereof.  The  administrator  could  not  defeat  the 
claimant's  right  to  file  his  claim  within  the  year  by  making  a  prem- 
ature settlement.  lb. 

9.  Same. — Claimant. — Failure  to  Appear  at  Final  SetUemenL — Judgment — 
Such  claimant  not  having  appeared,  and  not  having  been  summoned 
to  appear  at  the  final  settlement,  is  not  concluded  by  the  judgment.  Ib^ 

10.  Administrator. — Judgment  in  Favor  of. — ParU  EMenee. — In  a  suit  to 
set  aside  a  judgment  rendered  in  favor  of  an  administrator  against  the 
estate  he  represented,  parol  evidence  is  not  admissible  to  contradict 
the  record  and  establish  the  fact  that  the  estate  was  not  indebted  to 
the  administrator  at  the  time  of  the  rendition  of  the  judgment. 

Bentley  v.  Brcwn,  66t. 

11.  Same. — Judgment  in  Favor  cf  Administrator. —  Validity  cf, — Where  an 
administrator  files  a  claim,  in  his  own  favor,  against  the  estate  he 
represents,  and  the  record  shows  that  the  court  appointed  an  attorney 
to  represent  the  interests  of  the  estate,  and  after  investigation  of  the 
merits  of  the  claim  the  attorney  reported  to  the  court  an  amount 
agreed  upon  to  be  allowed  in  settlement,  and  the  court  approved  of 
such  adjustment  and  allowed  the  claims  to  the  amount  agreed  upon, 
the  adjustment  and  allowance  by  the  court  bind  the  representatives 
of  the  estate,  and  is  an  adjudication  as  to  the  validity  and  amount 
in  favor  of  such  administrator,  and  is  equally  binding  upon  such 
administrator,  and  subsequent  administrators  of  such  estate,  as 
would  be  the  allowance  of  a  claim  in  favor  of  a  third  party.  /6. 

DECLARATIONS. 
See  Attachment,  2 ;  Marriage  Contract,  8. 

DEDICATION. 

See  Streets  and  Ali.ey8,  3  to  5. 

1.   Of  Street-^  To  PMic.-  A  grant  or  dedication  of  a  street  is  a  grant  or  dedi- 
cation to  the  public,  and  not  to  the  city.  Miller  Y.Oiiy  of  Indianapolisj  196 
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2.  SannA. — Sak  of  LoU  wUk  Brference  to  Street. — Marking  a  street  upon  a 
plat  of  an  addition  to  a  town  or  city,  and  Belling  lots  with  reference 
thereto  constitute   a  dedication.  lb. 

3.  SaTne, — Exprees. — Question  of  Lano. — Ab  to  whether  a  plat  contains  an 
express  dedication  of  a  strip  of  ground  to  the  public  as  a  street,  is  a 
matter  of  law  for  the  court.  lb, 

4.  Same, — InadmimbilUy  of  Oral  Evidence  to  Disprove. — The  commissioners 
in  a  partition  proceeding  were  ordered  by  tne  court  to  lay  off  the  land 
in  controversy  into  lots,  blocks,  streets  and  alleys,  which  was  done, 
there  being  left  undivided  a  strip  sixty  feet  wide  extending  east  and 
west  through  the  entire  width  of  the  land  so  set  off.  The  commis- 
sioners reported  to  the  court  that  they  had  divided  the  land  intended 
for  partition  into  lots,  etc.,  and  had  assigned  to  each  of  the  person:* 
interested  in  said  land  his  share  in  severalty.  All  the  property  abut- 
ting on  the  street  had  passed  into  the  hands  of  third  parties  by  con- 
veyance or  by  mortgage. 

Heldj  tnat  oral  evidence  was  inadmissible  to  prove  that  it  was  not  the  in< 
tention  of  the  commissioners  to  dedicate  this  strip  to  the  public  as  a 
street.  lb. 

5.  Same. — Express,— Evidenced  by  Recorded  Plai, — IntenL — Oontradiction  cfby 
I^vrol  Testimony. — An  implied  dedication  may  be  rebutted  by  parol 
testimony,  but  where  the  dedication  is  express,  evidenced  by  a  re- 
corded plat,  the  intent  as  expressed  in  such  plat  can  not  be  contra- 
dicted by  parol.  lb. 

DEED. 

1.  Covenants  of  WarroTUy.  —  Husband  and  Wife. —  Afier-AequAred  Tiile. — 
Where  real  estate  is  owned  by  the  husband,  and  he  ana  his  wife  join 
in  a  warranty  deed  to  the  same,  the  husband  is  liable  on  the  coven- 
ants of  warranty,  and  if  he  afterwards  acquire  a  title  to  said  real 
estate,  it  will  enure  to  the  benefit  of  his  g^ntee.  The  wife,  however, 
is  not  bound  by  said  covenants,  and  if  she  afterwards  acquire  title  to 
said  real  estate  it  does  not  enure  to  the  benefit  of  the  husband's 
grantee.  De  Haven  v.  ifusMfaum,  S2 

2.  ConaAruction, — Tetiants  in  Common, — Charge  vpon  Land. — A  deed  was  in 
substance  as  follows :  "  This  indenture  witnesseth,  that  I,  J.  L.,  con- 
vey and  warrant  to  P.  L.,  my  wife,  and  F.  L.  and  J.  L.,  Jr.,  on  con- 
dition of  the  support  of  P.  L.,  their  mother,  off  of  said  land  described 
below,  for  the  natural  love  and  affection  I  have  for  said  above  par- 
ties, the  following  real  estate."  Then  follows  a  description  of  the 
land,  etc. 

Heidi  that  the  deed  vested  an  estate,  in  fee  simple,  in  the  mother  and  two 
children,  as  tenants  in  common,  each  taking  an  undivided  one-third, 
and  that  the  income  from  the  whole  was  chareed  with  the  support  of 
the  mother.  Uoodpaster  y.  LeatkerSy  121 

3.  Samje. — Deposit  qf  with  Third  Person. — Delivery  at  Death  of  Orantor. — 

When  Title  Passes. — Where  a  grantor  signs  and  acknowledges  a  deed, 
and  deposits  it  with  a  third  person,  to  be  delivered  by  him  to  the 
grantee  at  the  death  of  the  grantor,  without  reserving  to  himself  any 
right  to  control  or  record  tne  instrument,  if  the  deed  is  afterwards 
delivered  to  the  grantee  the  title  passes,  and  the  deed  ordinarily  takes 
effect  by  relation  as  of  the  date  of  the  first  delivery.  lb. 

4.  By  Insane  Person. — How  Avoided. — A  deed  of  a  person  of  unsound  mind, 
made  before  office  found,  to  one  who  has  no  knowledge  of  the  grantor's 
incapacity,  is  only  voidable,  and  in  order  to  avoid  it,  the  consideration 
received  must  be  tendered  to  the  grantee.  Boyer  v.  Berrymany  4^1 

6.  Same. — Mere  Mental  Weakness  not  Sufficient  to  Avoid, — Instntction, — Mere 
weakness  of  mind,  impairing  only  the  capacity  to  transact  business 
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prudently  and  judicioasly,  is  not  sufficient  to  ayoid  a  deed  in  a  case 
where  there  is  not  fraud;  and  an  instruction  to  that  effect  is  not 
erroneous.  1  b, 

DELIVERY. 

See  Deed,  3;  Gift,  3  to  5;  Pleading,  7,  8. 

DEMAND. 

8ee  Chattel  Mobtgaoe,  2 ;  Promissory  Note,  12,  lb ;  Beal  Estate,  4 ; 

Bepleyin  ;  Verdict,  7. 

DEPOSITION. 
See  Witness,  1. 

DEPUTIES. 
See  County  Surveyob,  1,  2. 

DESCBIPTION. 
See  Tax  Sale. 

DISCBETION. 
See  Change  of  Venue,  1 ;  County  CoMMiaBioNSBs,  4,  5 ;  Diyobce,  I  ; 

EVIDXNCE,  4 ;  EXECUTOBS  AND  ADMINISTBATOBSy  1. 

DI80BDEBLY  LIQUOB  SHOP. 
See  Cbiminal  Law,  1. 

DIVOBCR 

1.  BrtHmnary  Hearing, — AUowanee  to  Wife, — Diterttian  of  Court, — Apj^eaX, 
— Under  section  1042,  B.  S.  1881,  the  nin  prius  court  has  discretion- 
ary power,  in  an  action  for  divorce,  to  make  an  order  requiring  the 
husband  to  pay  into  court  a  sum  of  money  for  the  wife's  use,  and 
with  which  to  employ  attorneys  to  prosecute  her  action.  From  such 
an  order  an  appeal  may  be  taken ;  but  an  order  so  made  will  not 
be  reversed  unless  it  is  made  to  appear  that  the  court  has  abused 
its  discretion.  QrufU  v.  Oruhl,  86 

2  Same, —  Wif^s  Mental  Condition, — Charader  of  Charges  in  Complaint, — 
Not  to  be  Considered  on  IVeUminary  Hearing, — Where  the  court,  after 
making  an  allowance  as  provided  for  in  section  1042,  B.  S.  1881, 
grants  a  rehearing,  and  on  the  rehearing  affidavits  are  introduced 
to  show  that  the  wife  was  a  monomaniac,  and  that  the  charges  in  her 
complaint  were  altogether  creatures  of  her  disordered  imagination, 
the  questions  as  to  the  wife's  mental  condition  and  as  to  the  truth  or 
falsity  of  the  charges  in  her  complaint,  were  questions  for  the  final 
hearing,  and  not  to  be  considered  in  passing  upon  the  preliminary 
motion.  If  proper  to  be  considered  in  determining  the  preliminary 
motion,  they  could  only  be  considered  in  determining  the  amount  of 
the  allowance  to  be  made  by  the  order.  lb, 

8.  Same, — Separate  Property  of  Wife,—  When  AUowanee  Shouldbe  Made  Not- 
withstanding,— Where  the  husband,  on  a  preliminary  hearing  for  an 
allowance,  charges  that  the  wife  is  a  person  of  unsound  mind,  the 
fact  that  she  has  separate  property  and  that  he  tenders  his  consent 
to  join  with  her  in  mortgaging  or  transferring  said  property  to^  raise 
money  with  which  to  enable  her  to  prosecute  her  divorce  case,  is  not 
sufficient  to  justify  the  court  in  refusing  to  make  such  allowance.   16. 

DBAINAGE. 

See  County  Surveyob,  3,  4. 

Ex'Oommissioner,'-^  Bond, — AeHon  Upon, — Credits, — An  ez-drainage  com- 
missioner, in  an  action  upon  his  bond  by  his  successor  in  office  for 
conversion  of  assessments  collected  for  the  construction  of  a  ditch,  is 
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entitled  to  a  credit  for  all  moneys  paid  or  expended  for  work  done 
under  the  contract,  and  for  the  costs  and  expenses  of  the  action. 

HarrU  y.  StaU^  ex  ret.,  37S 

EASEMENT. 

Way  cf  Necemitu.'^I^xrliei  Claiming  Under  Common  Qrantor. — Bights  (^Ftrsl 
Qrantee. — Where  two  parties  claim  under  a  common  grantor,  the  one 
first  taking  a  conveyance,  his  land  haying  no  outlet  to  the  public 
highway,  is  entitled  to  a  way  of  necessity  oyer  the  land  of  the  other 
purchased  subsequently,  he  occupying  towards  the  first  grantee  the 
position  of  the  common  grantor  before  he  parted  with  title,  and  bound 
to  carry  into  effect  his  implied  grant  of  a  right  of  way. 

Logan  y.  StogsdaU^  S7S 

ELECTION. 

See  DECEDEmn'  Estates,  1. 

EMINENT  DOMAIN. 

Bight  cf  Way  of  Baiibroad  Company. — Condemnaiion  of  by  City  fir  Street, — Shtf* 
vie. — A  city  has  no  power  to  condemn  real  estate  belonging  to  a  rail- 
road  company,  in  actual  use  for  right  of  way  and  for  depot  purposes, 
and  to  appropriate  the  same  to  the  use  of  the  public  as  a  street,  as  the 
statute  authorizing  cities  to  condemn  and  take  lands  for  public  use  as 
a  street,  neither  in  terms,  nor  by  necessary  implication,  authorises 
the  taking  of  property  already  dedicated  to  a  public  use,  and  land  held 
by  a  railroad  corporation  for  a  right  of  way  and  for  the  purposes  of 
depots,  when  in  actual  use  as  such,  is  so  dedicated. 

CUy  0/  Va^aiao  y.  Chieagot  eU^  B,  W.  Co.,  4^ 

EQUITY. 
See  Pabtnebship,  9. 

ESTRAY8. 

Duty  of  Taker -l^. — Personal  Notiee  to  Owner. — What  Must  Contain. — ^ildwr* 
titing  and  Posting. — Estray  Law  StrieUy  Construed. — One  who  takes  up 
an  animal  as  an  estray  is  not  entitled  to  retain  the  same  as  against 
the  owner  for  the  payment  of  charges  and  damages  unless  within 
twenty-four  hours  after  such  taking  up  he  giyes  notice  to  the  owner 
of  such  animal,  if  known,  and  he  can  be  immediately  found.  Such 
notice  must  contain  a  statement  of  the  trespass  and  the  damages  as- 
sessed ;  otherwise  it  will  be  insufficient.  In  esses  where  personal  no- 
tice is  given,  the  statute  requiring  notice  by  posting  or  advertising  does 
not  apply.  Laws  like  the  estray  law  are  construed  strictly  against 
the  party  claiming  the  benefit  thereof,  and  he  must  follow  their  pro- 
visions closely  or  lose  all  benefit  therefrom.      Haffner  y.  Baxnaard^  429 

EVIDENCE. 

See  Bastardy,  2;  Bill  of  Exceptions,  3 ;  Couhtt,  2;  Crimihal  Law, 
19;  Damages;  Decedents'  Estates,  3;  Dedication,  4,  5;  Libel, 
3,  4;  Marriage  Contract,  6,  7,  8;  Master  and  Servant,  3,  4; 
Municipal  Corporation,  6;  Negligence,  2,  6;  Partition,  5; 
Practice,  2, 8 ;  Principal  and  Surety,  3  to  6 ;  Promissory  Note, 
3;  Bailroad,  3,  4;  Seduction,  2  to  4;  Special  Finding,  3; 
Streets  and  Alleys,  3 ;  Supreme  Court,  2 ;  Township  Trustee, 
2;  Will,  7  to  11 ;  Witness,  2,  4. 
1.  Cron-lEktornvMiiiffn. — Cb»i«r8a/t07W.  —  J*?tp«icA»n«»U  of  TTitness. — It  is  not 
competent  on  the  cross-examination  of  a  witness  to  interrogate  him 
concerning  conversations  with  a  third  person  which  were  not  referred  to 
in  the  examination  in  chief,  and  which  were  not  called  out  for  the  pur- 
pose of  impeaching  the  witness  by  showing  that  he  had  made  state- 
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ments  out  of  court  different  from  those  he  had  made  on  the  wiinesb 
stand.  J^oster  v.  OaatoUf  96 

%  Oompeient  and  IneompetenL — MmgHng  c/. — A  party  who  mlhgles  com- 
petent with  inoompetent  evidence  can  not  complain  if  the  whole 
offer  is  rejected.  A  party  must,  in  offering  evidence,  separate  the 
competent  from  the  incompetent,  and  offer  only  the  former,  for  he 
has  no  right  to  impose  that  duty  on  the  court.  SkewaUer  v.  Bergman,  156 

3.  IaML  PMic  Record, —  VTAcn  CkmUnti  May  be  Shown  by  Powol, — To  entitle 
a  party  to  give  parol  evidence  of  the  contents  of  a  paper  alleged  to 
be  lost,  he  must  show  that  a  diligent  and  careful  search  was  made 
at  the  proper  place  and  by  the  proper  persons,  and  that  it  could  not 
be  found.  Where  a  paper  which  the  law  requires  to  be  filed  and 
kept  by  a  public  officer  as  part  of  the  records  or  papers  of  his  office, 
is  alleged  to  be  lost,  the  court  has  a  right  to  require  before  receiving 
parol  evidence  of  its  contents  that  careful  and  diligent  search  was 
made  in  the  office,  and  by  one  so  fully  acquainted  with  the  office, 
records  and  papers  as  to  make  it  probable  that  if  the  paper  was  in 
the  office  he  would  find  it.  Howe  v.  Fleming,  B6i 

4.  Introduction  of  After  Argument — Diaereiion  of  Court, — Where  after  the 
close  of  the  evidencie,  and  the  argument  of  counsel,  the  court  per- 
mitted one  of  the  parties  to  the  action  to  introduce  additional  testi- 
mony, there  is  no  available  error,  unless  it  is  made  to  appear  that 
the  court  abused  the  discretion  it  has  in  such  a  matter,  to  the  detri- 
ment of  the  complaining  party.  Slipp  v.  Claman,  5S2 

5.  Same— Judgment. — Execution, —  Record  o^  Former  Siiii, —  In  an  action 
by  a  judgment  debtor  against  a  sheriff  to  recover  the  posses^ 
sion  of  personal  property  levied  on  by  virtue  of  an  execution  to 
satisfy  tiie  judgment,  and  claimed  by  the  judgment  debtor  as  exempt, 
the  record  of  a  former  suit  by  a  third  person  against  the  sheriff,  in- 
volving the  title  to  the  same  property  alter  it  was  levied  on  by  virtue 
of  the  execution,  and  of  which  the  present  plaintiff  testified  in  the 
former  action  that  such  third  person  was  tne  owner,  is  admissible 
in  evidence  in  behalf  of  the  defendant.  Jonu  v.  Diperi,  694 

EXCESSIVE  DAMAGES. 
See  Pbacticb,  6 ;  Supbeme  Ck)UBT,  5. 

EXECUTORS  AND  ADMINISTRATORa 
See  Pa&tnebship,  6,  6,  7,  9. 

1.  Admiinigtraior, — Appointment  <^, — Duicretion  ofOireuit  Oourtae  to.— The 
circuit  court  has  a  wide  discretion  in  matters  concerning  the  ap- 
pointment of  administrators,  and  the  appellate  court  will  not  con- 
trol that  discretion,  nor  interfere  with  its  exercise,  except  where 
it  has  been  abused.  Wallie  v.  Cooper,  40 

2.  Admiiniatratot\ — Real  EekUe, — SaU. — An  administrator  is  not  entitled  to 
an  order  for  the  sale  of  an  amount  of  real  estate  in  excess  of  what 
is  necessary  to  pay  the  debts  of  the  decedent.        FraUeh  v.  Moore^  76 

3.  AdminUtralor. —  Conversion, —  Fraudulent  Conveyance. — Setting  Aeide. — 
An  administrator  de  bonis  non,  who  obtains  a  judgment  against  his 
predecessor  for  the  conversion  by  the  former  oi  the  assets  of  the  es- 
tate, may,  without  proceeding  to  collect  the  judgment  from  the  sure- 
ties, maintain  an  action  to  set  aside  a  conveyance  which  the  default- 
ing administrator  has  fraudulently  made  of  land  purchased  with  the 
trust  funds.  Harvey  v.  Staie,  ex  rd.,  260 

EXEMPTION  FROM  EXECUTION. 

See  Judgment,  10. 

Set-Gff  to  Widow, — Medical  Services  Rendered  Deceased. —  I^roperty  Charged 
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with  Payment  far, — SfatuU  Corutrued, — In  an  action  to  enjoin  the  sale 
of  certain  real  estate,  the  property  of  the  plaintiif|  it  was  allied  in 
the  complaint  that  the  sale  sought  to  be  enjoined  was  upon  an  exe- 
cution levied  upon  property  exempt  from  execution,  but  which  the 
sheriff  refused  to  set  on  as  exempt.  The  answer  allied  that  the 
husband  of  the  plaintiff  died  tbe  owner  of  property  of  less  value  than 
five  hundred  dollars;  that  in  proceedings  pursuant  to  the  statute 
the  property  was  set  off  to  the  widow ;  that  the  execution  in  the 
hands  of  the  sheriff  was  upon  a  judgment  obtained  in  a  suit  a^inst 
the  widow  for  medical  services  rendered  to  her  husband  in  his  last 
sickness,  and  that  the  property,  the  sale  of  which  is  sought  to  be  en- 
joined, is  the  property  set  off  to  the  widow,  and  owned  by  her  husband 
at  the  time  of  his  death. 
Heldy  that  the  answer  is  sufficient ;  that  the  property  vested  in  the  widow 
under  sections  2419,  2422,  B.  8.  1881,  is  charged  with  the  burden  of 
paying  the  funeral  expenses,  and  the  expenses  of  the  last  sickness  of 
the  deceased,  named  in  section  2422,  B.  8. 1881. 

Fkmmg  v.  JSeiMferson,  SS4 
EXHIBIT. 

See  MiBCHANic'8  Lien,  5. 

EXPEBT  AND  OPINION  EVIDENCE. 

See  WiiiL,  8,  9. 

FEES  AND  SALABIEa 
See  CouNTT  Ck>iafis8ioNEB8,  3 ;  Office  and  Officbb. 

FELLOW  SEBVANTS. 
See  Mastbb  and  Servant,  1. 

FINAL  SETTLEMENT. 
See  Decedents'  Estates,  6,  8,  9. 

FOBECLOSUBE, 
See  Mortgaqe,  1,  2. 

FOBFEITUBE. 
See  Life  Insurance,  1. 

FOBMEB  ADJUDICATION. 

MaUers  DeUrmined  on  Former  Appeals. — Matters  determined  on  former  ap- 
peals are  res  adjudiccUa.  The  judgment  is  conclusive  upon  the  question 
throughout  all  subsequent  stages  of  the  case.       Howe  v.  Fleming^  268 

FBAUD. 

See  Bastardy,  3,  6 ;  County  Commissioners,  6 ;  Insurance,  2 ;  Part- 
nership, 7 ;  Beal  Estate,  3 ;  Saxe,  3. 

FBAUDULENT  CONVEYANCR 

See  Executors  and  Administrators,  3. 

VolunUxry  Conveyance  Wiihoul  Consideration. — Fraud, — AUegaJtum  of, — It  is  not 

necessary  in  an  action  to  set  aside  a  fraudulent  conveyance  to  allege 

fraud,  or  the  knowledge  of  fraud,  on  the  part  of  a  person  taking  a 

voluntary  conveyance  without  a  consideration.  MeAiwntk  v.  D^nis,  21 

GAMBLING  DEBT. 
See  Promissory  Note,  7. 

GIFT. 

See  Pleading,  7,  8 ;  Special  Finding,  2. 

1.   Cavofk  Mortis, — Facta  ConstittUing,— The  deceased  had  a  tin  box,  which 
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he  kept  in  a  private  drawer  in  the  vaalt  of  a  bank  safe.  Shortly  be- 
fore his  death  he  entrusted  the  keys  of  his  box  and  private  drawer 
to  the  cashier  of  the  bank,  iu  whose  custody  they  remained  until  alter 
the  decedent's  death.  Three  days  before  his  death,  with  knowledge 
that  dissolution  was  imminent,  he  declared  to  the  cashier  that  it  had 
•J ways  been  his  purpose  to  give  P.  G.  D.  $5,000,  and  that  he  had 
put  $2,000  in  gold  in  a  bag  and  marked  the  name  of  the  latter  upon 
it,  and  left  it  in  the  tin  box  in  the  vault  (the  bag  so  marked  was 
found  after  his  death  in  the  tin  box) ;  he  then  directed  the  cashier 
to  go  to  the  bank  and  count  out  $3,000  more  in  gold  coin  and  put 
in  a  sack  and  mark  it  as  the  other  sack  was  marked,  and  that  he 
should  also  count  out  $1,000  in  currency  and  place  it  in  an  envelope 
for  Mrs.  N.,  and  put  her  name  upon  it.  He  then  directed  that  in 
case  of  his  death,  the  sacks  and  package  should  be  delivered  by  the 
cashier  to  the  parties  indicated  by  the  writing  thereon.  The  testator 
upon  being  iniormed  that  his  directions  as  to  counting  out  the  gold 
coin  and  currency  and  marking  it  had  been  carried  out,  expressed  his 
approval. 
Heldf  that  the  above  facts  show  a  valid  delivery  to  the  cashier  for  the  use 
of  the  donees,  and  that  the  delivery  was  made  in  view  of  impending 
death.  JDevol  v.  Bye,  S21 

2.  Scone, — Oauia  Mortis, —  When  Consummated, — A  gift  causa  mortis  is  con- 
summated when  a  person  in  peril  of  death,  and  under  the  apprehension 
of  approaching  dissolution  from  an  existing  disorder,  delivers,  or 
causes  to  be  delivered,  to  another,  or  affords  the  other  the  means  of  ob- 
taining possession  of  any  personal  goods  for  his  own  use,  upon  the 
express  or  implied  condition  that  in  case  the  donor  shall  be  delivered 
from  the  peril  of  death,  the  gift  shall  be  defeated.  Ih. 

3.  Sonne, — Delivei-y  to  2%trd  Person, —  Validiiy  of. — The  delivery  need  not 
be  made  to  the  donee  personally,  but  may  be  made  to  another  as  his 
agent  or  trustee.  A  delivery  thus  made  is  as  effectual  as  though  it 
had  been  made  directly  to  the  donee.  lb. 

4.  Same, — Delivery  to  T%ird  Person. — EHfeet  of, — Trustee  for  Intended  Donee, 
— Where  one  in  view  of  impending  dissolution,  clearlv  and  intelli- 
gently manifests  an  intention  to  make  a  present  gift  of  personal 
property  to  another,  and  in  consummation  of  his  intention  makes 
such  a  delivery  to  a  third  person  for  the  use  of  the  intended  donee 
as  he  is  then  capable  of  making,  considering  the  character  and  sit- 
uation of  the  property  the  person  to  whom  the  delivery  is  made  will 
be  presumed,  in  the  absence  of  countervailing  circumstances,  to  take 
the  property  as  the  trustee  of  the  intended  donee,  and  not  merely  as 
the  agent  of  the  donor.  lb. 

6.  Same, — Donees. — Act^tance  of  Gift  by  Them. — I^'esumption  as  to. — Trustee. 
— DeHvery, —  When  Kffeetual.— It  was  not  necessaiy  that  the  donees 
should  have  constituted  the  cashier  of  the  bank  their  bailee  or 
trustee,  nor  that  they  should  have  known  of  the  intended  gift,  or  of 
the  delivery,  in  order  to  make  it  an  effectual  delivery  to  him  as  their 
trustee.  The  gift  being  beneficial  to  them,  their  acceptance  of  it  is 
presumed,  until  the  presumption  is  removed.  lb, 

6.  Same, — Trustee  for  Donees, — Oomipeteni  Witness. — The  cashier  of  tbe  bank 
being  the  trustee  for  the  donees,  and  not  the  agent  of  the  donor,  was 
a  competent  witness  in  a  suit  involving  the  validity  of  the  gift.     lb. 

GRANTOR  AND  GRANTEE. 
See  Deed,  3 ;  Eaawmewt  ;  Mobtgagb,  3  to  7. 

GRAVEL  ROAD. 

1.   CmvemoA  ufinto  Free  Road.— Proceedings  Instituted  under  Act  of  188S  — 
Ejfeet  upon  fjf  Act  of  1885. — Where  proceedings  were  instituted  under 
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the  act  of  March  8th,  1883,  for  the  purpose  of  converting  a  certain 
toll  road  into  a  free  gravel  road,  and  appraisers  were  appointed  as  re- 
quired by  the  above  act,  but  their  report  was  not  submitted  nniii 
after  the  act  of  April  13th,  1885,  amending  certain  sections  of  the  act 
first  above  referred  to  had  taken  effect,  it  was  not  necessary  that  new 
proceedings  should  be  instituted.  It  was  only  necessary,  in  so  far  as 
the  mode  of  procedure  was  changed  by  the  new  act,  that  the  proceed- 
ings should  thereafter  conform  to  that  law.      Mayne  v.  Beards  efc,  ISS 

2.  Free, — Order /or  Consiruetion. — County  Commistioners. — AppeaL — An  ap- 
peal does  not  lie  from  the  order  of  the  board  of  commissioners  for  the 
construction  of  a  free  gravel  road.  Anderson  v.  Clamanf  471 

3.  SoanA, — Appexl  by  Poai,— Effect  as  to  Others. — An  appeal  by  part  of  the 
persons  assessed  for  the  construction  of  a  free  gravel  road  does  not 
affect  the  jurisdiction  of  the  board  or  the  validity  of  the  proceedinCT 
as  to  those  not  appealing.  lb. 

4.  Same. — County  Commissioners, — Soecud  Session, —  ValidUy  of  Order, — /n- 
junetion. — Where  the  board  of  commissioners  meet  voluntarily  in  spe- 
cial session  and  order  the  construction  of  a  free  gravel  road,  and  appoint 
▼lowers  to  assess  and  apportion  the  assessments,  the  order  so  made  is 
prima/aeie  valid  and  not  subject  to  a  collateral  attack,  as  by  injunc- 
tion to  restrain  the  collection  of  the  assessments.  lb. 

5.  Free, — Establishment  of, — County  Commissioners, —  special  Session, —  The 
board  of  commissioners  have  power  to  act  at  a  special  session,  in  the 
matter  of  the  establishment  of  a  free  turnpike  road. 

SUpp  V.  CZaffMifi,  5SS 

6.  Same,'^Appeal  by  Some  Property  Ovoners. — Effect  of  a»to  Others, — An  ap- 
peal by  some  of  those  whose  property  would  be  affected  by  the  estab- 
lishment of  a  free  turnpike  road,  from  the  order  of  the  board  of  com- 
missioners, in  reference  to  the  same,  does  not  have  the  effect  to  stay 
or  sospend  proceedings  as  to  those  who  did  not  appeal.  lo. 

HEIBS. 
See  Partnership,  2  to  4 ;  Principal  and  Sitritt,  1. 

HIGHWAY. 

1.  Second  Viewers. — Adverse  RcdotL — County  Commistioners, — AppeaL — OKr- 
tuit  Court, — ^After  tho  secona  viewers,  appointed  as  provided  in  section 

6023,  B.  S.  1881,  have  reported  against  the  utility  of  a  highway,  it  is 
the  imperative  duty  of  the  board  of  commissioners,  under  section 

6024,  B.  S.  1881,  to  enter  a  judgment  refusing  to  establish  the  high- 
way ;  and  the  circuit  court  upon  appeal  if  it  finds  that  the  proceed- 
ings have  been  regular,  and  that  the  viewers  regularly  appointed 
have  reported  adversely  to  the  utility  of  the  highway,  has  nothing 
to  do  but  to  dismiss  the  appeal.  Bowman  v.  Jobs^  44 

2.  Act  Providing  for  Establishment  of  Branch  Highways, —  Vneonsiilutionality 
of. — The  act  of  March  9th,  1889,  entitled  '*  An  act  providing  for  the 
establishment  of  branch  highways,''  etc.,  which  provides  for  the  es- 
tablishment of  branch  highways,  and  gives  to  any  freeholder  who  has 
no  outlet  to  a  highway  the  right  to  petition  the  board  of  county  com- 
missioners to  establish  a  way,  is  unconstitutional,  as  it  assumes  to 
authorize  the  seizure  of  the  property  of  one  citizen  for  the  benefit  of 
another.  Logan  v.  Stogsdale^  S72 

HUSBAND  AND  WIFE. 

See  Deed^  I ;  Judgment,  3 ;  Municipal  Corporation,  6 ;  Pleading,  7 ; 

Principal  and  Surety,  1. 

1.  Separaie  Property  of  Wife,—Husband^s  Ptisaession  (^,^Bresumption,'-The 
presumption  of  law,  under  the  statute  of  this  State,  is  that  the  sep- 
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arate  property,  or  moneyi  of  a  wife,  which  is  taken  possession  of  by 
the  husband,  is  to  be  considered  as  held  by  him  for  her  use  and  ben- 
efit, until  such  presumption  is  overcome  bj  evidence  showing  that  she 
intended  to  make  a  gift  of  the  property  to  him.     Denny  v.  Benny,  S40 

%  Sam/t. —  Wif^i  Separate  Property. — PosseMum  of  by  HuebaruL —  Wife^e  Oon- 
aeni. — Trtutee, — Decedenit^  EelaUs. — Where  the  wife  never  acquired  the 
actual  dominion  over  her  monev,  the  husband  having  collected  and 
appropriated  it  to  his  own  use  before  it  ever  came  to  her  possession, 
the  mere  fact  that  she  consented  that  he  might  collect  and  receive  the 
money,  raises  no  presumption  whatever  that  she  intended  to  bestow 
it  upon  her  husband.  In  such  a  case,  he  becomes  her  agent,  or  trustee, 
and  must  account,  unless  he  affirmatively  shows  that  the  intention  of 
his  wife  was  to  bestow  her  property  upon  him  as  a  gift.  The  wife 
may  file  a  claim  against  his  estate  for  the  recovery  thereof.  lb. 

8.  Same. —  W'^e^s  Separate  Estate. — Income  (j. —  JJee  by  Husband. — iVesump- 
tion  as  to. — Where  a  husband,  with  the  consent  of  his  wife,  is  in  the 
habit  of  receiving  the  income,  profits  and  dividends  of  her  separate 
estate  and  using.them  for  the  benefit  of  the  family,  a  different  rule 
prevails  and  it  will  be  presumed  that  the  wife  consented  and  agreed 
that  he  should  so  receive  and  use  them,  and  the  law  will  not  compel 
him  to  account.  76. 

IMPEACHMENT  OF  WITNESa 
See  Evidence,  1.  * 

IMPRISONMENT. 
See  Bastardy,  1,  2. 

INDICTMENT. 
See  Criminal  Law,  1  to  3,  5 ;  Intoxicating  Liquor;  Trespabb,  2. 

INJUNCTION. 

See  CO01S;  County  Surveyor,  3 ;  Gravel  Road,  4 ;  Plbadino,  4; 

Sheriff's  Sale. 

INSANITY. 
See  Criminal  Law,  16 ;  Deed,  4,  5 ;  Judgment,  7. 

INSTRUCTIONS  TO  JURY. 

See  Bailment  ;   Bond,  7 ;   Criminal  Law,  10, 14, 16  to  18 ;   Damages  ; 
Life  Insurance,  3 ;  Negligence,  8 ;  Practice,  12;  Railroad,  6,  6. 

Brfusal  of  Inslruetions  Bequesled. —  Where  the  court  has  fully  instructed 
the  jury,  instructions  asked,  whether  correct  or  not,  covering  the 
same  ground,  are  properly  refused.  Hudaon  v.  Hotiser,  309 

INSURANCE. 

1.  IndmsHnlUy  0^  PoHey. —  Void  as  to  One  Item. — Effect  aa  to  Other  Items. — 
Where  a  policy  of  fire  insurance  provided,  among  other  things,  that 
in  case  the  assured  was  not  the  sole,  absolute  and  unconditional 
owner  of  the  property  insured,  the  policy  should  be  void,  and  among 
the  items  covered  by  the  policy  were  a  soda  fountain  and  appurten- 
ances which  had  been  purchased  with  a  reservation  of  title  in  the  sel- 
ler until  the  notes  for  the  purchase-price  had  been  fullv  paid— no 
statement  to  that  effect  appearing  in  the  policy — and  full  payment 
had  not  been  made  at  the  aate  of  the  fire,  the  policy  was  void  as  to 
the  soda  fountain  and  apparatus  connected  therewith,  and  was  also 
▼oid,  by  reason  thereof,  as  to  all  the  other  items  covered  by  the 
same  risk.  The  contract  was  entire  and  indivisible,  and  to  hold  the 
company  liable  would  be  to  enforce  upon  it  an  obligation  which  it 
never  entered  into.  Geiss  v.  Franklin  Ins,  Co.,  17f 
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2.  Same.— True  Title  of  Property,— Failure  to  State, -- Effect  of.—Abeence 
of  Fraudulent  Intention. — Knavakdge  cf  AgenL — Where  the  validitj  of 
the  insurance  is  made  to  depend  upon  the  assured  being  the  absolute 
and  unconditional  owner  of  the  true  title  of  the  property  insured,  a 
failure  to  set  forth  the  title  with  substantial  accuracy,  renders  the 
policy  void,  not  only  as  to  the  property,  the  title  to  which  b  not  truly 
represented,  but  as  to  all  other  property  covered  by  the  same  policy, 
and  subject  to  the  same  risk.  This  is  so,  even  though  the  owner  had 
no  intention  to  deceive.  This  rule  has  no  application,  however,  in 
case  it  appears  that  the  agent  of  the  insurance  company,  who  con- 
summated the  contract  and  issued  the  policy,  was  informed,  or  knew 
of  the  true  state  of  the  title,  or  ownership  of  the  property.  /6. 

3.  Brokers, — Risk  Flaeed  by, — Agents  of  Company. — An  application  for  a 
line  of  fire  insurance  was  made  to  an  insurance  broker  in  Chicago. 
He  in  turn  applied  to  a  firm  of  insurance  brokers  also  in  Chicago 
to  place  a  portion  of  the  insurance,  no  particular  company  or  com- 
panies being  designated.  The  last-named  firm  placed  the  insurance 
in  part,  and  then  forwarded  to  the  agent  of  th^  defendant  company, 
located  at  Indianapolis,  a  copy  of  the  description  of  the  risk  they 
had  received,  with  a  blank  form  of  application  for  Insurance.  No 
particular  companv  was  mentioned  in  which  said  insurance  was  de- 
sired. The  defendant  company,  through  its  agent  at  Indianapolis, 
who  was  also  the  secretary  of  the  company,  wrote  up  the  policy  and 
forwarded  it  to  the  firm  of  insurance  brokers,  who  delivered  it  to 
the  broker  from  whom  they  had  received  the  application,  and  he 
delivered  it  to  the  assured.  The  firm  of  insurance  brokers  in  this 
instance,  as  they  had  done  a  number  of  times  before,  with  the  knowl- 
edge and  consent  of  the  defendant  company,  retained  a  portion  of 
the  premium  received  for  their  services  and  remitted  the  balance  to 
the  agent  of  the  defendant  company  at  Indianapolis. 

Hdd,  that  the  firm  of  insurance  brokers  in  Chicago  were  the  agents  of  the 

defendant  company,  and  not  of  the  assured. 
Held,  also,  that  any  knowledge  they  had  as  to  the  risk  was  binding  upon 

the  defendant  company,  though  not  communicated  to  it. 

Indiana  Ins.  Co,  v.  Hartwell,  177 

4.  Same, — Persons  Employed  by  Agents. — Acts  of. — How  far  Binding  on  Com- 
pany.— Insurance  Brokers. — Insurance  companies  are  nol  only  respon- 
sible for  the  acts  of  their  agents,  within  the  scope  of  their  agency, 
but  also  for  the  acts  of  other  persons  employed  by  its  agents  when 
the  company  knows,  or  ought  to  have  known,  that  other  persons 
would  be  employed  by  and  to  act  for  its  agents.  Insurance  brokers 
are  the  agents  of  insurance  companies  for  the  purpose  of  delivering 
policies  and  collecting  premiums.  lb. 

6.  Same. — Risk  Procured  by  Broker. — Acceptance  of  by  Company. — An  in- 
surance company  is  just  as  much  bound  by  ue  acts  oi  an  insurance 
broker  who  procures  a  risk  which  is  adopted  and  accepted  by  the 
company  as  it  is  by  the  acts  of  a  commissioned  agent.  In  either  case 
what  is  done  is  the  authorized  act  of  the  company,  and  for  the  serv* 
ices  rendered  the  company  responds.  lb. 

6.  Same. — Occupancy  of  Building. — Non-Requiremmt  of  StaUment  from  As- 
sured.—  What  He  May  Assume. — Where  the  assured  is  not  called  upon 
to  make  any  statement  or  representation  as  to  the  occupancy  of  the 
building  insured,  he  has  the  right  to  assume  that  the  insurance  com- 
pany will  procure  such  information  as  it  desires  elsewhere,  and 
when  the  policy  is  issued  that  it  has  done  so,  and  is  satisfied  there- 
with, and  has  written  the  policy  in  accordance  with  the  information 
obtained.  lb. 

7.  Same. —  Use  of  BuUding. — Absence  qf  Statem/ent  by  Asmmtd^Knondedge  of 
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Use  by  Broker, —  Miadescriplion  qf  Risk  in  Policy. —  Company  Bound 
Thereby.  —Where  the  assured  makes  no  statement  or  concealment  as 
to  the  purpose  for  which  the  building  insured  is  used,  but  the  insur- 
ance brokers,  through  whom  the  insurance  is  effected,  have  full 
knowledge  of  the  character  of  the  occupancy,  having  personally  in- 
spected the  premises,  though  not  for  ihe  purpose  of  placinu;  the  par- 
ticular insurance,  and  with  such  knowledge  misdescribe  the  risk  in 
that  particular,  and  such  misdescription  is  incorporated  in  the  pol- 
icy 01  insurance,  the  defendant  company  can  not  avoid  the  policy  on 
that  ground.  Such  knowledge  on  the  part  of  the  insurance  brokers  is 
notice  to  the  defendant  company  though  not  communicated  to  it.  lb. 

INTENT. 
See  Criminai.  Law,  13 ;  Dedication,  5. 

INTERROGATORIES  TO  JURY. 
See  Argument  of  Ck>nN8EL. 

1.  Additional  Answers. — R^usal  qf  Court  to  Require. — The  refusal  of  the 
court  to  require  the  jury  to  retire  and  make  further  answers  to  the 
interrogatories  to  which  they  answered  **  no  evidence,"  is  not  an 
available  error.  Hudson  v.  Eouser,  S09 

2.  Delivery  qf  SeaUd. — Pra^ice.  — While  it  is  new  practice  it  is  not 
available  error  to  deliver  to  the  jury  special  interrogatories  sealed  in 
an  envelope  with  an  instruction  not  to  open  the  envelope  until  they 
have  agreed  upon  a  general  verdict.  Summei's  v.  Tameyf  560 

INTOXICATING  LIQUOR. 

Indictment. — Sale  of  Less  than  a  Quart. — Where  the  indictment  for  selling 
without  a  license  charges  the  sale  by  the  defendant  at  a  given  price 
of  "  one-half  pint  of  intoxicating  liquor,  the  same  being  a  less  quan- 
tity than  a  quart;  the  said  M.  Q.  (defendant)  not  being  then  and 
there  licensed  according  to  law  to  sell  intoxicating  liquor  in  lees 
quantity  than  a  quart  at  a  time,"  the  objection  that  the  sale  of  a  less 
quantity  than  a  quart  is  not  shown,  is  not  maintainable. 

Qumn  V.  State,  59 

INTOXICATION. 

See  Criminal  Law,  13  to  15. 

JUDGMENT. 

See  Bastardy,  1,  3,  5;    Decedents'  Estates,  9  to  11;   £yiDXNCE,5; 
MoRTQAGE,  2;  Principal  and  Surety,  2,  6. 

1.  Suretyship. — Subrogation. — Statute  </  Limitations. — Where  a  judgment 
is  recovered  against  both  the  makers  of  a  promissory  note,  prima 
fade  co-principals,  the  issue  of  suretyship  not  having  been  tried  or 
adjudgea  in  the  proceedings,  an  action  brought  subsequently  by  one 
of  the  judgment  defendants  who  has  paid  the  judgment  to  try  the 
question  of  his  suretyship  in  the  judgment  and  to  be  subrogated 
to  the  rights  of  the  judgment  plaintiflf  is  governed  by  section  292,  R. 
S.  1881,  which  requires  all  actions  on  accounts  and  contracts  not  in 
writing  to  be  brought  within  six  years  next  after  (he  cause  of  action 
accrues,  and  is  barred  by  the  statute  of  limitations  if  not  brought 
within  that  time.  The  action  in  such  case  is  upon  the  implied 
promise  of  the  principal  to  pay  the  surety.        Kreider  v.  Isenbice,  10 

2.  Lien  of. — Prior  Equities. — ^A  judgment  is  a  lien  on  the  interest  the 
debtor  has  in  the  land.  Prior  equities  will  prevail  agains't  a  judg- 
ment lien.  Warren  ▼.  fltitt,  1£6 

8.  Same.— Lien.— HuAand  and  Wife.— Real  Estate.— Purchase  of  with  Wife^s 

Vol.  123.— 40 
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Money. — EquilMe  Owner. — Where  land  is  parchased  with  money  given 
to  the  wife  by  her  father  to  buy  a  home,  and  afterwards  the  hus- 
band buys  other  land,  which  it  is  agreed  shall  belong  to  the  wife, 
it  being  understood  by  the  party  advancing  the  purchase-money  that 
he  is  to  be  repaid  from  money  to  be  realized  from  the  sale  of  the 
property  first  purchased,  and  is  so  repaid,  the  wife  is  the  equitable 
owner  of  the  land  last  purchased,  and  it  is  not  subject  to  the  lien  of 
a  judgment  obtained  against  the  husband.  lb, 

4.  Review  <if. — Praetice. — Copy  of  Beeord. — Setting  out  tn  ComplamL — Osr- 
tified  l\unteripl  Unneoeamry. — In  an  action  to  review  a  judgment  it  is 
not  necessary  that  there  should  be  a  certified  transcript  of  the  com- 
plete record  of  the  original  cause.  A  copy  of  the  record  set  out, 
and  averred  to  be  a  copy,  in  the  complaint  for  review,  is  sufficient. 

Hoppea  V.  Hoppes,  S97 

5.  Same. — AppeaL — BevenaL— On  appeal  the  same  rule  applies  in  review- 
ing the  action  of  the  lower  court  where  a  judgment  of  review  has 
been  rendered  and  a  new  trial  granted,  as  where  a  new  trial  has  been 
granted  on  motion,  and  a  judgment  setting  aside  the  original  judg- 
ment will  not  be  reversed  unless  injustice  has  been  done.  to. 

6.  Juriedidion. — Where  there  is  jurisdiction  of  the  subject  and  of  the 
parties  a  judgment  is  not  voia,  although  there  may  be  numerous  er- 
rors in  the  record  and  proceedings.  Boyer  v.  Bsrrynum,  4^1 

7.  iSbm«. — Collateral  Attack. — InaanUy. — If  a  party  seeks  to  avoid  a  judg- 
ment upon  the  ground  that  he  was  of  unsound  mind,  he  must  assail 
the  judgment  directly,  for  it  is  not  vulnerable  upon  a  collateral  at- 
tack, lb. 

8.  Beview  af. — Motion  for  New  IHoL — OvermHng  of. — BUI  of  ExeefiionB. — 
In  an  action  to  review  a  judgment,  in  order  that  the  overruling  of  a 
motion  for  a  new  trial  in  the  former  case  may  be  considered  in  the 
Supreme  Court,  the  ruling  must  be  saved  by  a  bill  of  exceptions 
filed  within  the  time  allowed.  Qates  v.  Sakty  459 

9.  Beeovery  of  Leu  Amount —  WTio  Can  Not  Complain  €f. — A  defendant  can 
not  complain  that  the  plaintiff  recovered  judgment  for  a  less  amount 
than  he  was  entitled  to,  if  entitled  to  anytning.  If  an  error  was  com- 
mitted, the  error  was  not  prejudicial  to  the  defendant. 

Fiaeker  v.  Hobneif  625 

10.  Same. — Personal  Property. — Sale  of  by  Judgment  Debtor. — Bepurcha»e  of. — 
Lien. — Exemption. — Where,  after  the  sale  of  personal  property  by  a 
judgment  debtor,  it  is  decided  in  an  action  between  the  purchaser  and 
the  sheriff,  who  holds  an  execution  against  the  judgment  debtor,  that 
the  property  is  subject  to  the  lien,  the  judgment  debtor  on  repurchas- 
ing the  property  takes  it  subject  to  the  lien,  and  is  concluded  by  the 
judgment  in  the  former  case  from  setting  up  a  claim  to  exemption. 

Jones  V.  Dipertf  594 
JUDICIAL  NOTICE. 

See  Pabtttion,  3. 

JURISDICTION. 

See  Bastabdt,  4 ;  Judgment,  6 ;  Receiykb,  5. 

1.  Pmdeney  of  Action. — Paxaage  of  New  Lobw  During. — How  ProeeedingB  Af- 
fected 7%erdy. — Where  the  new  law  is  a  substantial  re-enactment  of 
the  old,  merely  changing  modes  of  procedure,  but  not  changing  the 
tribunal  or  the  basis  of  the  right,  and  when  it  takes  effect  simul- 
taneously with  the  repeal  of  the  pld,  it  must  be  presumed,  even 
without  an  express  saving  olsuse,  that  the  Legislature  intended  that 
proceedings  instituted  under  the  old  law  should  be  carried  to  com- 
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pleiion  under  the  new.    The  jurisdiction  continues  under  the  forms 
directed  by  the  latter  act,  in  so  far  as  the  two  acts  are  dill'erent. 

Mayne  v.  Board,  etc,  1S2 

2.  AUegaJHon  of  Juritdietumal  FaeU, — Where  the  court  in  which  an  action 
is  brought  is  one  of  general  jurisdictiony  it  is  unnecessary  to  allege 
jurisdictional  facts.  ShewaiUr  v.  Berfman,  165 

JUROR. 

See  CRiMiKAii  Law,  17. 

JURY. 
See  Criminal  Law,  2,  3. 

1.  Adeiaory  Ammen  of, — How  Court  May  Treat, — Motion  to  Strike  OuL — 
Where  the  court  announces  that  it  will  take  the  advice  of  a  jury  as  to 
certain  facts  involved  in  the  issues,  and  a  jury  is  empanelled  and  re- 
turus  answers  to  certain  interrogatories  propounded  by  the  court,  such 
answers  are  merely  advisory,  and  the  court  may  regard  or  reject  them 
at  its  pleasure.  There  is  no  available  error  in  overruling  a  motion  to 
strike  out  the  answers  of  the  jury  to  such  questions. 

Bingham  v.  Stage,  BSl 

2.  Vacaneiee. — Summoning  Persona  Outeide  Court  Boom, — Refuaal  (^  the  Court 
to  Direct.— Ji  is  not  error  for  the  court  to  refuse  to  direct  the  sheriff  to 
fill  vacancies  in  the  jury  by  summoning  persons  outside  of  the  court 
room.  Boyer  v.  Beeryman,  4^1 

JUSTICE  OF  THE  PEACE. 
See  Bastardy,  4  to  6. 

LEASE. 

Co/natarudum. — Orowing  Crop, — Where  a  lease  contained  the  following  pro* 
vision :  *'  And  for  the  rental  use  of  said  farm,  he,  the  said  William 
Kloster,  is  to  deliver  at  Rochester  two-fifths  of  all  crops  grown  on 
said  farm  to  A.  C.  Elliott,  including  the  present  growing  crop  of 
clover-seed,"  the  lessor  was  entitled  to  the  annual  crop  of  clover  then 
growing  on  the  demised  premises.  Kloaier  v.  Elliott,  176 

LIBEL. 

1.  Damagea. — Mcdice, — A  person  injured  by  the  publication  of  a  libellous 
article,  or  the  speaking  of  false  and  slanderous  words,  is  entitled  to 
compensation  for  the  injury  sustained,  whether  the  person  speaking 
the  words  or  publishing  the  article  did  so  maliciously  or  not. 

Wabaah,  etc,  Co,,  v.  Orumrine,  89 

2.  Same. — Exomplary  Damagea, —  When  not  AWnoed,—!!!  an  action  seeking 
the  recovery  of  damages  for  the  publication  of  a  malicious  libel,  the 
alleged  libellous  charge  being  that  the  plaintiff  had  committed  the 
crime  of  grand  larceny,  no  exemplary  damages  can  be  assessed.  The 
motives  which  led  to  the  publication  are  not  material.  Ih, 

S.  Same — Eeidenec — Improper  Admiaaion  (/. —  When  Party  eon  not  Comf 
plain, — Where,  in  an  action  for  malicious  libel,  the  defendant  has  im* 
properly  been  permitted  to  testify  over  the  objection  of  the  plaintiff, 
as  to  his  motive  in  making  the  publication,  and  his  belief  as  to  the 
truth  of  the  facts  stated  in  the  article,  and  that  he  had  no  malice  to- 
ward the  plaintiff,  he  can  not  complain  that  the  court  allowed  the 
plaintiff  to  introduce  in  evidence  other  articles  published  in  his  pa- 
per subsequent  to  the  article  complained  of,  derogatory  to  the  plain- 
tiff's character.  A  part^  must  be  consistent.  When  he  asks  and 
obtains  a  ruling  admitting  evidence  in  his  own  favor,  he  can  not 
complain  when  the  court  adheres  to  the  same  rule  in  admitting  the 
evidence  of  his  adversary.  J6. 
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4.  Same, — MoUm, — Qcnnenaiion  to  Show  Abaenee  of. — InadmissibUUy  qf  tit 
EMenee. — In  an  action  for  malicious  libel,  when  the  charge  was  of 
such  a  character  that  exemplary  damages  could  not  be  assessed,  a 
conversation  between  the  plaintiti'^s  father  and  a  witness  for  the  de- 
fendants, at  which  the  plaintiff  was  not  present,  and  which  could  only 
be  competent  to  show  what  knowledge  and  evidence  the  defendants 
were  in  possession  of  and  acted  upon  in  publishing  the  article  com- 
plained of,  as  tending  to  rebut  the  presumption  of  malice,  was  Prop- 
erly excluded.  /6. 

LIEN. 
See  Judgment,  2,  3, 10 ;  Tax  Sale. 

LIFE-ESTATE. 
See  Will,  1. 

LIFE  INSURANCE. 

1.  Policy, — (hnditions  Working  Forfeiture. — Conairuetion  cf, — All  conditions 
in  policies  of  insurance  which  when  violated  work  a  forfeiture  as 
against  the  assured,  are  to  be  construed  liberallv  in  favor  of  the  as- 
sured and  strictly  against  the  insurer.  JEkria  Life  tne,  Oo,  v.  Deming,  S84 

2.  Saine. — Condition  a»  to  Intemj^eranee  of  Aecuaed. — Oonstntelum, — Under  a 
condition  in  a  policy  of  life  insurance,  avoiding  it  if  the  assured 
"  shall  become  so  far  intemperate  as  to  impair  his  health  seriously 
and  permanently,  or  induce  delirium  tremens,"  it  is  not  enough  to 
work  a  forfeiture  that  the  assured  was  a  person  who  indulged  in  the 
use  of  intoxicating  liquor  unless  the  impairment  of  health  resulting 
therefrom  was  serious  and  permanent.  16. 

3.  Same. — Term  **I>elirium  2Vemens." — Ineiruelion  Defining. — An  instruc- 
tion defining  the  term  '*  delirium  tremens ''  as  signifying  "  that  dis- 
eased condition  of  the  brain  said  to  be  produced  by  the  excessive 
and  prolonged  use  of  spirituous  liquors,"  is  not  unfair  to  the  insur- 
ance company.  i&. 

4.  Same. — i^ysteion.— Competency  of  as  TFtCnsM. — ^Under  section  497,  R. 
S.  18S1,  providing  that  physicians  shall  not  be  competent  witnesses 
*'  as  to  matter  communicated  to  them,  as  such,  by  patients,  in  the 
course  of  their  professional  business,"  the  attending  physician  of 
the  assured  is  not  competent  to  testify  to  facts  within  hb  knowl- 
edge because  of  the  confidential  relation  existing  between  him  and 
his  patient.  Ih. 

5.  Same, — Testimony  of  Baainer. — The  testimony  of  one  of  two  physic- 
ians, partners,  as  to  information  secured  when  the  assured  was  in 
consultation  with  the  other  in  the  office  of  the  firm,  is  also  incom- 
petent under  section  497,  supra.  lb, 

LOST  INSTRUMENT. 
See  EviDBNCB,  3;  MnNiciPAL  CokfobatioHi  1. 

MANDAMUS. 
See  Tax  Sale  ;  Telsphohe. 

MARINE  INSURANCE. 

1.  Addon  en  J^iej^.— OMnpfatn<. — Suffieieney  </, — In  an  action  on  a  marine 
insurance  policy,  bv  the  terms  of  which  the  company  is  liable  for 
anv  loss  occasioned  by  fire,  except  when  caused  by  explosion  of 
boiler,  and  except  as  limited  by  certain  warranties  contained  in  the 
policy,  a  complaint  which  alleges  that  the  loss  was  caused  by  fiie 
which  was  not  caused  by  the  explosion  of  any  boiler,  and  alleges  gen- 
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erallj  that  the  plaintiffs  had  performed  all  the  conditionB  of  the 
contract  on  their  part,  is  suilicient. 

LouiaviUe  Undenoriten  v.  DurUmdy  544 

2.  Saant,  -  Condiliom  Precedent. — PUading, — Under  section  370,  R.  S.  1881, 
which  applies  to  insurance  policies  the  same  as  to  other  contracts,  it 
is  sufficient  to  allege  generally  the  perlormance  of  conditions  prece- 
dent in  a  policy  of  insurance.  i6. 

S.  Same, —  Wairanties. — PUad/ing, — In  an  action  on  a  policy  of  insurance 
the  plaintiff  is  not  required  to  negative  in  his  complaint  warranties 
and  exceptions  stated  in  the  policy.  If  the  loss  is  within  a  war- 
ranty or  exception  it  is  matter  of  defence,  which  must  be  pleaded 
affirmatively  by  the  defendant.  Ih, 

4.  Same. — Express  CownanU  agcdnet  Loss. — Cfeneral  Warranties  by  Insured. — 
lAabilUy  of  Company. — Where  a  marine  insurance  policy  contains  an 
express  covenant  against  loss  occasioned  to  the  steamer  by  fire,  ex- 
cept when  caused  by  explosion  of  boiler,  and  except  as  limited 
by  warranties  therein  contained,  such  covenant  is  not  modified  by 
general  warranties  on  the  part  of  the  insured  that  the  insurer  shall 
be  free  from  "  loss  or  damage  caused  by  the  bursting  of  boilers,  by 
the  col.apsinff  of  flues,  by  the  explosion  of  gunpowder,"  etc.,  and  the 
insurer  is  liable  to  the  insured  for  all  losses  caused  by  fire,  except 
fires  caused  by  the  explosion  of  boilers.  lb. 

MARRIAGE  CONTRACT. 

1.  Breach  of. — Ccm'jplaLini. — Sufficiency  of.— A  complaint  in  an  action  for 
breach  of  promise  of  marriage  alleged  that  on  October  1st,  1885,  in  con- 
sideration that  the  plaintiff  being  unmarried,  at  the  request  of  the  de- 
fendant, promised  to  marry  him,  the  defendant  prombed  to  marry  the 

Slaintiff  on  or  about  April  30th,  1886;   that  the  plain tifi*  had  been 
uring  all  the  time  and  still  was  ready ;  that  she  had  incurred  great 
expense  in  preparation  for  the  marriage,  of  all  of  which  defendant 
had  notice ;  that  the  defendant  refused  to  marry  the  plaintiff  at  the 
date  fixed,  aud  that  he  has  hitherto  wholly  refused  to  do  so. 
Hdd,  that  the  complaint  is  sufficient,  and  not  open  to  the  objection  that 

there  were  no  mutual  promises  maturing  at  the  same  time. 
Heldf  also,  that  there  is  a  sufficient  averment  of  the  breach  of  the  promise. 

Adams  v.  Byerly,  368 

2.  Scans. — Qmtract  to  Marry  OsneraUy. — Agreement  to  Marry  Within  Reason- 
able Time  Implied. — Where  the  conduct  and  language  of  the  parties 
are  such  as  clearly  to  indicate  a  mutual  engagement  and  understand- 
ing to  marry  either  on  a  day  fixed  or  within  a  reasonable  time,  the 
contract  is  sufficiently  established.  A  contract  to  marry  generally, 
without  specifying  the  time,  implies  an  agreement  to  marry  within  a 
reasonable  time.  lb. 

3.  Same. —  When  Right  of  Action  Accrues. — Any  conduct  by  a  party  who 
has  promised  to  marry  another,  which  amounts  to  a  repudiation  of 
the  contract,  renders  the  contract  no  longer  obligatory  on  the  other, 
and  constitutes  such  a  breach  as  entitles  the  latter  to  sue.  lb. 

4.  Breach  of. — Competency  of  Parties  to  Contract. — Allegation  of. — In  an  ac- 
tion for  the  breach  of  a  marriage  contract  the  complaint  need  not 
aver  that  the  parties  were  of  marriageable  age  when  the  alleged  con- 
tract was  maae,  as  the  presumption  is,  as  to  all  contracts,  that  the 
parties  are  competent  to  contract  until  the  contrary  is  shown. 

Jones  V.  Layman,  669 

5.  Same. — Reciprocal  Contract. — An  allegation  that  "  the  plaintiff  and  de- 
fendant, on  the day  of ,  agreed  to  marry  one  another,"  is 

a  sufficient  averment  of  a  mutual  promise  to  marry.  lb. 
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6.  Same, — Oioraeter  qf  PUnntiff, — Evidence, — ^Where  the  defendant  is  per- 
mitted to  testify  to  having  heard  rumors  and  reports  which  were  cal- 
culated to  bring  the  plaintiff  into  disrepute  before  the  jury,  the 
plaintilt'  mav  introduce  evidence  of  her  good  character  for  virtue, 
chastity,  and  honesty.  lb. 

7.  Same. — Evidence. — Sugkiency  of  to  Show  Breach. — ^The  defendant  wrote 
to  the  plaintiff,  informing  her  that  he  had  heard  reports  derogatory  to 
her  character,  and  that  he  would  not  visit  her  until  he  had  in- 
vestigated them.  A  month  or  more  elapsed  after  the  receipt  of  this 
letter  before  the  plaintiff  commenced  her  suit,  the  parties  in  the 
meantime  neither  meeting  nor  communicating  with  each  other. 

Heidf  that  a  breach  of  the  contract  was  shown.  Ih. 

8.  Same, — DeelaratwM  of  PUiinliff, — Ree  Oeda. — ^The  plaintiff  asked  a 
witness,  called  by  her,  the  following  question  :  "  What  declaration,  if 
any,  did  she  [plaintiff]  make  in  regard  to  her  disappointment,  and 
refusal  of  defendant  to  marry  at  the  time  she  showed  you  the  let- 
ter," and  the  witness  answered  as  follows .  **  I  was  at  her  house  on 
Satuniay,  after  she  received  the  letter  introduced  in  evidence  from 
defendant ;  she  showed  the  letter  to  me,  and  asked  me  what  she 
ouirht  to  do  about  it ;  William  Coffman  was  along ;  she  wanted  to  know 
what  she  had  best  do ;  I  don't  think  I  gave  her  any  advice ;  I  don't 
remember  what  she  did  say ;  she  appeared  to  be  somewhat  troubled 
about  it.  She  was  not  shedding  tears,  but  she  seemed  like  her  mind 
was  bothered." 

Held,  that  the  question  was  improper,  as  it  assumed  that  the  defendant  had 
refused  to  marry  the  plaintiff. 

Held,  also,  that  the  declarations  contained  in  the  answer,  made  two  days 
after  the  receipt  of  the  letter,  and  in  the  absence  of  the  defendant, 
were  incompetent,  since  they  formed  no  part  of  the  res  geata.  lb.- 

MARRIED  WOMAN. 
See  MoBTQAOX,  8,  9. 

MASTER  AND  SERVANT. 

1.  Engineer  and  Laborer. — FeUow-Servanls. — An  engineer  of  a  locomotive 
engine,  used  in  drawing  a  train  of  flat-cars,  and  a  laborer  employed 
in  anloading  the  cars  of  the  stone  and  materials  placed  upon  them 
to  be  distributed  along  the  track,  are  fellow-servants. 

Lake  Shore,  etc,  R.  W.  Oo.  v.  Slupak,  210 

2.  Same, — Emoloymenl  of  ServanU, — Duty  </  Matter, — Retention  of  OareUes 
Servant. —LiabUity. — The  master  is  bound  to  employ  none  but  careful 
servants  knowingly,  and  where  he  negligently  employs  a  careless  or 
negligent  servant,  or  negligently  keeps  in  his  employment  a  negligent 
or  careless  servant  after  notice  of  such  carelessness  or  negligence,  he 
is  liable  to  one  of  his  servants  injured  by  the  negligence  or  careless- 
ness of  such  servant.  76. 

3.  Same. — Engineer.— RepfUaHon  of  as  to  Carelewnen. — Evidence  Rdalingto. — 
Admissibility. — Evidence  of  the  reputation  of  the  engineer  as  to  care- 
lessness, by  whose  recklessness  in  suddenly  starting  the  train  on  which 
the  plaintiff  was  at  work  the  plaintiff  was  alleged  to  have  been  in- 
jured, was  competent,  as  tending  to  prove  notice  or  knowledge  on  the 
part  of  the  appellant  as  to  the  negligent  and  careless  habits  of  its  en- 
gineer, lb. 

4.  Same. — Notice  of  Engineer's  Negligent  Habits, — Evidence. — The  defendant 
took  the  deposition  of  a  witness  to  prove  that  the  plaintiff  had  notice 
of  the  careless  and  negligent  habits  of  the  engineer  prior  to  the  time 
of  the  injury.  After  proving  by  this  witness  that  on  one  occasion  he 
heard  the  plaintiff  express  the  opinion  that  the  engineer,  by  his  reck- 
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lessness,  would  kill  all  the  men  on  the  train,  the  defendant  asked  the 
witness  this  question :  "  Is  that  the  only  time  you  heard  him  say 
anything  about  it?  "  Answer.  "  I  only  once  heard  him  ;  the  other 
people  talked  with  him." 
Heldf  that  the  words  of  the  answer,  "  The  other  neople  talked  with  him," 
were  properly  stricken  out  on  motion  of  the  plaintiff,  there  being 
nothing  in  the  deposition  from  which  the  nature  of  the  conversation 
with  the  other  people  could  be  ascertained.  lb, 

5.  Same. — Special  Verdict.— finding  Outeide  the  luues. — Where  there  is  no 
allegation  in  the  complaint  that  the  defendant  has  been  negligent  in 
ascertaining  the  habits  of  its  engineer,  or  that  it  has  failed  to  avail 
itself  of  the  means  at  its  command  to  ascertain  such  habits,  so  much 
of  the  special  verdict  as  finds  that  the  defendant  had  ample  means  ol 
knowing  such  habits  will  be  regarded  as  a  finding  outside  the  issues, 
and  will  be  disregarded  by  the  Supreme  Court.  Ih. 

6.  Same. — Qompeieney  of  ServomL —  What  MqmUt  May  Aatume. — Diaeharge 
afUr  Nolifieaiion  ^  Servants  (Jareketness. — Where  a  muster  employs  a 
competent  and  careful  servant,  he  has  the  rieht  to  rely  upon  the  pre- 
sumption that  he  will  continue  careful  and  skilful,  and  wnen  notified 
that  he  has  become  careless  he  is  not  ordinarilv  bound  to  discharge 
such  servant  without  an  investigation  into  such  charge,  unless  such 
notice  is  accompanied  by  such  evidence  as  leaves  no  reasonable  doubt 
of  the  truth  of  the  charge.  /6, 

7.  Same. — NepUgerU  Retention  of  Garden  ServaiiL — Failure  ef  Jury  to  Find. — 
Presumption. — The  material  chai^ge  in  a  complaint  against  the  defend- 
ant being  that  the  defendant,  with  notice  ot  the  negligence  and  care- 
lessness of  its  engineer,  carelessly  and  negligently  retained  him  in  its 
service,  it  will  be  presumed,  in  the  absence  of  a  finding  by  the  jnrv 
of  the  existence  ot  tliis  fact,  that  it  was  not  proven  on  the  trial.    lb. 

8.  Same. — Knowledge  of  Engineer's  Chrdessness  before  Injury. — Negligent  Be- 
tention  after  Such  Knowledge. — Finding. — A  finding  by  the  jury  that  the 
defendant  had  knowledge  of  the  careless  habits  of  its  engineer  before 
the  day  on  which  the  injury  occurred,  does  not  authorize  it  to  be  said, 
as  a  matter  of  law,  that  the  defendant  negligently  retained  him  in  its 
service  after  such  knowledge.  lb. 

9.  Same.— Heading.— Notice  of  NegligetU  Habits  of  Engineer.  —Through  whom 
Brought  to  Defendant — A  plaintiff  is  not  required  to  state  in  his  com- 
plaint the  names  of  the  officer  or  officers  of  the  defendant  through 
whom  he  expects  to  bring  notice  to  the  defendant  of  the  negligent 
habits  of  the  engineer  in  charge  of  a  train  upon  which  the  plaintiff 
was  injured.  lb. 

MEASURE  OF  DAMAGES. 
See  GoNTBACT,  4 ;  Damages  ;  Sale,  2 ;  Telegraph  Compakt,  6. 

MECHANICS  LIEN. 

See  Pleading,  3 ;  Bailboad,  7. 

1.  On  Married  Woman^s  Separate  Estate. — Pleading. — Husband  Made  Party. 
— Demurrer. — The  rule  that  a  complaint  must  state  facts  sufficient  to 
constitute  a  cause  of  action  aeainst  all  who  are  made  defendants,  does 
not  apply  to  one  who  is  maae  a  party  to  a  foreclosure  or  other  suit 
of  an  equitable  character,  or  in  tiie  nature  of  a  proceeding  in  rem  to 
answer  to  his  supposed  or  possible,  but  unknown  or  undefined  interest 
in  the  property  to  be  affected  by  the  litigation.  Hence,  in  an  action 
to  foreclose  a  mechanic's  lien  against  a  married  woman's  separate  es- 
tate, the  husband  being  made  a  party  to  answer  to  any  interest  he 
may  have  in  the  land,  it  is  not  error  to  overrule  the  husband's  separ* 
ate  demurrer  to  the  complaint.  SeoU  v.  Goldinghorst,  268 
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2.  Same. —  Uncompleted  Building. — lAenfor  Work  upon. — Laborers  and  ma- 
terial men  wno  are  employed  to  do  work  or  furnish  material,  with 
the  purpose  of  the  employer,  then  formed,  to  continue  the  work  to  the 
completion  of  a  building  for  which  the  foundation  is  thus  being  pre- 
pareKl,  are  entitled  to  acquire  a  lien  under  the  statute.  If  the  work 
be  done  or  materials  furnished  for  the  use  or  purpose  designated  in 
the  statute,  the  right  to  acquire  a  lien  is  complete,  and  the  right  to 
a  lien  will  not  be  defeated  because  the  owner  may  for  any  reason  fail 
to  complete  the  work.  lb, 

3.  Same. — Notice. — Landlnduded. — The  notice  to  acquire  a  mechanic's 
lien  does  not,  by  including  more  land  than  is  necessary  to  discharge 
the  lien,  render  the  lien  invalid,  nor  does  it  render  it  necessarily  in- 
definite. Ih. 

4.  Samt. — Bduue  of  Lien. — Recovery  of  Psmonal  Judgment — Taxation  of 
Cotts. — Where,  in  an  action  to  enforce  and  foreclose  a  mechanic's  lien 
upon  real  estate,  the  property  is  released  from  the  lien,  which  is  valid, 
by  the  execution  of  an  undertaking  pursuant  to  the  statute,  and  a 

Sersonal  judgment  is  recovered  for  less  than  fifty  dollars,  the  original 
emand  being  for  less  than  that  amount,  the  defendant  is  not  entitled 
to  have  the  costs  taxed  against  the  plaintiffs,  such  action  not  being 
within  the  provisions  of  section  591,  R.  8.  1881,  regulating  the  sub- 
ject of  costs  in  certain  actions  for  money  demands  on  contracts.    lb. 

5.  Same. — Notice  Oreaiina  Lien. — ExhibiL — The  original,  or  the  copy  of  a 
notice  creating  the  lien,  must  be  exhibited  with  or  made  part  of 
the  complaint.  Ih, 

MORTGAGE. 

See  Principal,  and  Surety,  1. 

1.  Foredoimre. — Conclusiveness  of  Judgment. — Failure  of  Party  to  Appear. — 
Sheriff  *8  Certificate. —  Voluntary  Transfer  q/". — Partiiion. — Certain  real  es- 
tate owned  by  A.  was  mortgaged  by  him  to  B.,  suardian,  and  there- 
after A.  conveyed  to  C.  one-halt  of  the  mortgaged  premises,  and  sub- 
sequently conveyed  the  remainder  to  D.,  subject  to  one-half  of  said 
mortgage.  Afterwards  A.  paid  off  one-half  of  said  mortgage  indebted- 
ness, but  no  release  was  entered  of  any  portion  of  said  mortgage.  The 
mortgage  was  foreclosed,  C.  and  all  persons  interested  being  made 

Sarties  defendant.  C,  relying,  as  it  is  alleged,  upon  her  warranty 
eed,  and  on  the  belief  that  her  portion  of  the  real  estate  was  re- 
leased from  the  lien  of  said  mortgage,  did  not  enter  an  appearance. 
Judgment  was  rendered  on  the  mortgage  note  for  the  balance  dne,and 
a  decree  of  foreclosure  entered  against  G.  and  the  other  defendants, 
and  the  whole  tract  ordered  to  be  sold.  The  mortgagee  was  the  pur- 
chaser at  sheriff's  sale,  and  thereafter  he  assigned  one-half  of  the 
sheriff's  certificate  to  A.'s  wife  and  one-half  to  his  ward,  and  they 
obtained  from  the  sheriff  at  the  expiration  of  the  year  of  redemption 
each  a  deed  for  an  undivided  one-half  of  said  real  estate. 

Held,  that  C.  was  bound  by  the  judgment  in  the  foreclosure  proceeding, 
and  could  not  maintain  an  action  to  enjoin  the  sale  of  saia  real  estate 
in  a  partition  suit  instituted  by  the  holders  of  the  sheriff's  deed. 

Heldj  also,  that  the  transfer  of  one-half  of  the  sheriff's  certificate  to  A.'s 
wife  was  a  voluntarv  transfer,  under  the  facts  of  the  case,  without  any 
consideration,  but  tnat  0.  could  not  question  such  transfer. 

De  Haven  v.  itftissetman,  69 

2.  Same,  — Foreclosure  Proceeding. — FaUure  of  Party  to  Assert  Rights. — D^avJU. 
— Judgment. — Where  one  is  made  a  party  to  a  foreclosure  proceeding, 
and  has  knowledge  of  facts  that  would  protect  her  rights  in  said  ac- 
tion, and  fails  to  appear  and  assert  her  rights,  but  snners  default,  she 
b  bound  by  the  judgment  rendered  in  the  foreclosure  proceeding.  lb. 

3.  Notes  Secured  by, — Assumption  of  Ptiyment  by  Grantee. — Grantee's  Discharge 
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in  Banla-uptey.— Effect  of. — A.  purchased  a  town  lot  of  B.  and  gave  his 
notes,  secured  by  mortgage,  in  part  payment  therefor.  A.  subse- 
quently conveyed  the  lot  to  C,  who,  as  a  part  of  the  consideration, 
endorsed  the  notes  and  assumed  the  payment  of  them.  C.  conveyed 
the  real  estate,  by  warranty  deed,  to  D ,  and  D.,  also  by  warranty 
deed,  to  £.  C.  (A.'s  grantee)  paid  off  all  the  notes  except  one,  and 
upon  this  unpaid  note  an  action  was  brought  against  A.  by  the 
widow  of  the  mortgagee,  and  a  judgment  recovered,  which  A.  was 
compelled  to  pay ;  C.  became  a  bankrupt,  and  secured  a  discharge 
in  a  bankruptcy  proceeding.  A  suit  was  instituted  by  A.'s  heirs 
against  C.  and  the  several  grantees. 
Mddf  that  when  C.  received  his  conveyance  he  became  liable  as  the  prin- 
cipal debtor  for  the  payment  of  the  notes  of  his  grantor,  and  there 
was  therefore  an  existing  indebtedness  from  which  the  proceedings  in 
bankruptcy  discharged  him.  Begein  v.  Brehm,  160 

4.  Same. — Diachargt  in  BankrwpUy, — Answer  Alleging, — Suffieieney  cf, — A  .'s 
grantee,  in  separate  answers,  and  in  bar  of  his  personal  liability, 
alleged  his  discharge  as  a  bankrupt  bv  the  proper  court,  a  copy  of  his 
certificate  of  discharge  being  filed  witn  the  answers. 
Heldj  that  the  answers  were  good.  The  court  in  which  the  bankruptcy 
proceedings  occurred  having  jurisdiction,  the  validity  of  the  judgment 
is  not  subject  to  collateral  attack.  It  was  wholly  immaterial  whether 
A.'s  grantee  became  a  bankrupt  voluntarily  or  involuntarily.         Ih, 

6.  Same.~-Bdea8e. — PwrehoMer  vnih  Notice. — ^The  discharge  of  A.'s  grantee, 
the  principal  debtor,  as  a  bankrupt,  did  not  release  the  mortgage. 
The  mortgage  debt,  evidenced  by  the  note,  bein^  unpaid,  and  the 
mortgage  unsatisfied  of  record  when  £.  received  his  conveyance,  he 
was  a  purchaser  with  notice.  Ih, 

6.  5bme.— Clwreyance. — Principal  and  Surety, — Covenants. — When  A.  con- 
veyed to  his  grantee,  the  latter  became  the  nrincipal  and  the  former 
his  security.  The  debt  having  become  the  debt  of  the  grantee,  the 
mortgage  was  not  an  encumbrance  covered  by  the  covenants  in  the 
deed  of  the  grantor.  lb, 

7.  Samc^lKtie. — Notice  of  Encumbrance. — I^yment  of  Mortgage  Debt, — E., 
who  acquired  title  to  the  property,  with  notice  of  the  encumbrance, 
held  it  subject  to  the  payment  of  the  mortgage  debt,  at  the  suit  of  any 
one  into  whose  hands  it  should  come,  except  the  principal  debtor,  A.'s 
grantee.  A.,  as  surety,  having  paid  the  debt,  was  subrogated  to  the 
rights  of  the  mortgagee,  with  his  remedy.  lb. 

8.  School  Fund  Mortgage. — ihncellation  of. — County  Auditor, — Action  Will 
Not  Lie  Against. — Jlimrried  Woman. — An  action  will  not  lie  against  a 
county  auditor  to  secure  the  cancellation  of  a  school  fund  mortgage 
on  the  ground  that  the  property  mortgaged  belonged  to  the  wife,  and 
the  mortgage  was  executed  to  obtain  money  for  her  husband. 

Snodgrau  v.  Morris,  4^5 

9.  Same, — Married  Woman, — Loan  Obtained  by, —  Validity  of , — Semble,  th&t 
it  is,  at  least,  very  doubtful  whether  a  married  woman,  who  makes 
the  statement  the  statute  requires  in  order  to  obtain  a  loan  from  the 
school  fund,  can  defeat  the  mortgage  she  joins  in  executing.  There 
are  strong  reasons  why  the  rule  which  applies  in  ordinary  cases  should 
not  apply  to  such  a  case.  lb. 

MUNICIPAL  BONDS. 
See  MuNiciPAii  Corporation,  1,  2. 

MUNICIPAL  CORPORATION. 
1.   Bonds. —  Recovery    Upon    When  Lost. —  Indemnification  qf  City. —  In  a 
suit  brought  against  a  municipality  upon  certain  of  its  bonds,  the 
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plaintiff  is  entitled  to  recover  where  the  complaint  avers  that  the 
bonds  were  lost  before  maturity,  and  while  they  were  held  and  owned 
by  .the  plaintiff,  and  the  offer  is  made  to  indemnify  the  city  against 
loss  on  account  of  the  inability  of  the  plaintiff  to  present,  or  reinm 
the  bonds  for  cancellation,  and  an  approved  bond  is  brought  into 
court  for  the  indemnity  of  the  city.       UUy  of  BloomingUm  v.  Smiihj  41 

2.  Same, —  Municipal  Bonds, —  Governed  by  Law  Merchant — Municipal 
bonds,  drawn  payable  to  bearer,  are  negotiable  as  inland  bills  of  ex- 
change, and  are,  therefore,  only  payable  after  they  are  due,  upon  pre- 
sentation at  the  office  of  the  city  treasurer,  or  at  the  place  where 
they  are  made  payable.    They  are  governed  by  the  law  merchant.  lb, 

3.  Streets. —  Grading, —  Damages  Oeeasioned  by  Failure  to  Eiercise  Proper 
SkilL — LiabUiiy. — In  the  absence  of  some  statute  upon  the  subject,  a 
city  is  not  liable  to  an  individual  citizen  for  damages  caused  by  the 
grading  of  a  street,  nor  for  damages  caused  by  changing  the  grade 
of  a  street  when  once  established.  Where,  however,  the  city  in  grad- 
ing the  streets  and  making  public  improvements  fails  to  exercise 
proper  care  and  skill  in  the  selection  of  a  plan,  and  by  reason  thereof 
an  injury  to  the  owner  of  private  property  occurs,  which,  by  the  ex- 
ercise of  reasonable  skill  and  care,  could  have  been  avoided,  the  city 
b  liable  for  such  injury.  CUy  of  Valparaiao  v.  Adaans,  2oO 

4.  Same. — Change  of  Grade. — Action  for  Damages, — Pleading, — OomplainL — 
Insufficiency  of  Under  Theory  Adopted, — A  complaint  in  an  action  for 
damages,  on  the  theory  that  damages  have  been  occasioned  to  the 
plaintiff  by  a  change  in  the  established  erade  of  a  street,  is  bad 
where  it  contains  no  allegation  that  a  grade  had  been  l^^ly  estab- 
lished, and  that  a  change  was  made  in  the  grade  without  first  asses- 
sing the  damages  occasioned  thereby.  lb, 

5.  Defedine  Sidewalk, — Injuries  Caused  by, — Action  to  JReoonerfor. — ConqdainL 
— HuAand  and  Wife. — Where,  in  a  complaint  to  recover  for  inju- 
ries caused  by  a  defective  sidewalk,  it  does  not  appear  that  the  plain- 
tiff is  a  married  woman,  and  the  prayer  is  broad  enough  to  cover 
all  damages  for  which  a  recovery  might  be  had  because  of  the  al- 
leged injuries,  the  objection  made  for  the  first  time  in  the  Supreme 
Court  that  the  cause  of  action  stated  only  relates  to  money  expended 
on  account  of  the  injuries  received,  and  that  for  damages  of  this 
character  the  husband  must  bring  the  action,  will  not  be  sustained. 

City  of  Michigan  CUy  v.  BaUaneej  SS4 

6.  Same. — Verdict, — Sufficiency  of  Evidence  to  Sustain, — Where  the  evidence 
in  such  action,  the  plaintiff  beine  free  from  contributory  n^ligence, 
shows  that  the  accident  occurred,  that  the  plaintiff  received  serious 
bodily  injuries,  suffering  great  pain,  and  in  consequence  gave  pre- 
mature birth  to  a  child,  and  that  the  accident  occurred  at  a  point 
immediately  in  front  of  the  mayor's  residence,  over  which  he  passed 
daily,  tending  to  show  that  the  city  had  notice  of  the  defective  con- 
dition of  the  walk,  a  verdict  for  the  plaintiff  will  be  not  reversed  on 
the  ground  that  it  is  not  sustained  by  sufficient  evidence.  lb. 

7.  Drfective  Sidewalk. — Injury  Caused  by. — ConHbutory  Negligence, — Where 
a  person  goes  upon  a  sidewalk  of  a  public  street  which  is  known  to  be 
defective,  but  the  defect  is  one  which  does  not  render  the  way  im- 
passable and  necessarily  dangerous,  and  while  thereon,  and  using 
due  care  to  avoid  injury,  sustains  injuries  caused  by  the  defective 
sidewalk  a  recovery  can  not  be  defeated  by  the  city  on  the  ground 
that  the  plaintiff  was  guilty  of  contributory  negligence. 

City  €fFari  Wayne  v.  Breese,  581 

MURDER. 
See  Criminal  Law,  11  to  15. 
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NAMR 
See  Cbiminal  Law,  2. 

NEGLIGENCK 

See  ATTOBHXTAxiDGLiaNT,  1  to3;  BAiunsMT;  Masxib AHD Sbbtaut, 

7f  8 ;  TUiBa&APH  Compact,  5. 

1.  Iiywy  at  Onmng, — IVenmpiion. — It  is  the  daty  of  a  railroad  corpo- 
ration to  so  constract  and  maintain  its  crossings  that  they  may  be 
safely  used  by  persons  travelling  the  highway.  For  a  negligent  breach 
of  this  duty  it  must  answer  in  damages  to  one  who  exercises  ordinary 
care,  and  sustains  an  injury  from  the  breach  of  duty  by  the  com- 
pany. But  the  presumption  of  negligence  which  prevails  in  cases 
where  passengers  are  injured  while  on  the  trains  of  the  carrier  does 
not  obtain  where  injury  is  received  at  a  crossing. 

Terre  Hauie,  etc,  B.  R  Co.  v.  Ckm,  16 

2.  Same, — Sepair  cf  Crowing, — EMenee, — It  was  error  to  permit  the  plain- 
tiff to  prove  that  after  the  accident  occurred  the  defendant  changed 
and  repaired  the  crossing.  lb. 

8.  Same. — Evidence  of  Subdequent  Bepain. — Evidence  of  repairs  made  after 
an  injury  has  been  sustained  is  incompetent  to  show  antecedent  nes- 
ligence.  lb. 

4,  Same. — Due  Care. — Exercue  of. — How.Deieffnined. — As  a  general  rule, 
the  law  does  not  require  any  one  to  exercise  extraordinary  care  or  vig- 
ilance. In  the  present  case  due  care  was  all  that  was  required. 
Whether  due  care  was  used  must  be  determined  by  the  precedent 
facts  and  attendant  circumstances,  not  from  what  subsequently  oc- 
curs, lb. 

6,  Death  6y  WronsfiU  Act. — Action  by  Admmidralor. — Drfendant  not  Compe- 
tent Witneu. — Statute  Conttrued. — In  an  action  by  an  administrator  to 
recover  damages  on  account  of  the  death  of  his  decedent,  caused 
by  the  wrongful  act  of  the  defendant  in  carelessly  allowing  his  team 
in  charge  of  his  servant  to  run  off  and  over  the  decedent,  who  at  the 
time  was  in  hb  buggy  in  the  public  highway,  the  defendant  is  not  a 
competent  witness  as  to  matters  which  occurred  during  the  lifetime 
of  the  deceased.    Section  498,  B.  8.  1881.  Hudson  v.  Houaer,  S09 

6.  Same. — Driver  and  Oumer  of  Team. — Beputalion  of  a»  to  Canfulnees. — 
Rebutting  Evidence, — In  such  action,  the  defendant  having  first  intro- 
duced evidence  of  his  own  and  bis  servant's  carefulness  and  ca- 
pacity in  the  management  of  horses,  and  their  reputation  as  busi- 
ness men,  evidence  was  admissible  in  rebuttal  to  show  that  the  driver 
was  a  person  of  intemperate  habits.  lb. 

7.  Same. — Household  Exnenaee. — Evidence  ae  to. — AdmiasihiHiy  of  to  Shaw 
Loss  by  Death  of  Decedent. — The  testimony  of  the  decedent's  daughter, 
who  kept  the  expense  account  of  the  family  as  to  the  household  and 
living  expenses  of  the  family  for  several  years,  was  competent  as  tend- 
ing to  show  the  loss  sustained  by  the  decedent's  family  because  of  his 
death.  lb. 

8.  Same. — Instructions  to  Jury. ^ An  instruction  requested,  to  the  effect 
that  if  the  evidence  established  a  certain  state  of  facts,  those  facts, 
standing  alone,  did  not  constitute  such  negligence  as  to  render  the 
appellant  liable,  is  properly  refused.  lb. 

NEW  TRIAL. 

See  Practice,  12;  Supreme  Court,  5 ;  Verdict,  6,  6. 

1.  Nevly-Diseo>cered  Evidence. — AffidaviL — Failure  to  Produce. — Where  the 
affidavit  of   the  witness,  alleged  to  have  been  newly  discovered,  is 
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not  produced,  the  defendant  is  not  entitled  to  a  new  trial  on  the 
ground  of  newly-discovered  evidence.  Quinn  v.  Slate,  S9 

2.  Same, — Motion  for.— Prior  Rendition  of  Judgment — Since  the  statute 
provides  that  a  motion  for  a  new  trial  may  be  filed  after  judgment, 
the  rendition  of  judgment  by  the  court  before  the  filing  of  tne  motion 
for  a  new  trial  does  not  prejudice  the  rights  of  a  defendant.  lb. 

3.  A8  of  Bight.— Proceedings  to  Sell  Meal  EataU  of  DecedenL— Section  1064, 
B.  o.  1881,  providing  for  a  new  trial  as  of  right  does  not  applv  to 
proceedings  by  an  administrator  to  sell  the  real  estate  of  a  decedent 
lor  the  payment  of  debts.  Pralieh  v.  Moore,  75 

4.  SeoMnablenees  of  Modon. —  When  too  Late  to  Otneet. — Where  a  motion 
for  a  new  trial  has  been  made  and  entertained  by  the  court,  it  is  too 
late  after  a  new  trial  has  been  granted  to  object  that  the  motion 
was  not  seasonably  made.  Qeiu  v.  Franklin  Tn».  Co.,  172 

6.  Application  for. —  When  Must  he  Made. — An  application  for  a  new  trial 
must  be  made  during  the  term  at  which  the  verdict  or  decision  is  ren- 
dered, or  if  the  verdict  or  decision  be  rendered  on  the  last  day  of 
the  session  or  term  of  court,  then  on  the  first  day  of  the  next  term. 

Amerioan  While  Bronte  Co.  v.  CXark,  tSO 

6.  Same. — Motion  for. — Time  of  Filing. — Agreement  as  to. — Authority  <:f  At- 
torney to  Make. — SembU,  it  is  exceedingly  doubtful  whether  an  at- 
torney would  have  authority  to  bind  his  client  by  an  arrangement 
whereby  the  motion  for  a  pew  trial  might  be  made  at  the  next  term 
of  court,  although  the  decision  or  verdict  was  not  rendered  on  the 
last  day  of  the  term,  unless  the  agreement  is  entered  upon  the  minutes 
of  the  court,  or  made  in  coniormity  with  the  provisions  of  the 
statute.  Ih. 

NOTICE. 

See  Couimr  Subybyor,  4 ;  Decedents'  Estates,  7 ;  Estrays;  Mxchah- 

ig's  Lien,  3,  5 ;  Partnership,  6. 

NUNC  PRO  TUNC  ENTRY. 
See  Practice,  9, 10. 

OBSTRUCTION  OF  HIGHWAY. 
See  Streets  and  AUiETS,  1  to  3. 

OFFICE  AND  OFFICER. 

See  County. Commissioners,  3. 

PMic  OffiiBeT. — Compensation  of. — Liability  of  County  for. — The  rule  is  that 
before  a  public  officer  can  demand  and  receive  compensation  for 
services  rendered  for  a  county,  in  the  absence  of  a  contract,  he  must 
show:  First.  A  statute  authorizing  him  to  receive  compensation  for 
such  services,and  fixing  the  amount  thereof:  and,  Second.  A  statute  au- 
thorizing the  commissioners  to  pay  for  such  services  out  of  the  county 
treasury.  A  county  can  not  be  liable  for  fees  and  charges  of  officers  with- 
out an  express  statute  upon  the  subject.         State,  exreLY.  Boaxk,  167 

OFFICIAL  BOND. 
See  Prosecuting  Attorney. 

PARTIES. 

See  Practice,  11 ;  Proceedings  Supplementary  to  ExEOUnoN,  1,  2> 

Will,  9. 

PARTITION. 

See  Mortgage,  1 ;  Special  Finding,  2. 

1.  Share  Assigned.— Ascertainment  of.— Plat. — Where  the  record  furnishes 
the  means  by  which  the  share  assigned  to  each  of  the  parties  in  a 
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Sartition  made  by  commissioners  appointed  for  that  purpose  can  be 
efinitely  ascertained,  the  partition  is  not  void  for  uncertainty  be- 
cause of  failure  to  set  out  in  the  record  the  plat  prepared  dividing  the 
land  into  blocks,  lots,  streets  and  alleys. 

MiUer  v.  OUy  <^  IndUmapoHs,  196 

2.  Samt, — Flat-Book, — Reference  to  aa  Meana  of  Idmtification, — Where  the 
record  refers  as  a  means  of  identification  of  the  property  set  off  to  the 
respective  parties  in  a  partition  suit,  to  a  plat  in  the  recorder's  office, 
where  the  same  is  ordered  by  the  court  to  be  recorded,  the  plat  is, 
when  found  and  properly  identified,  if  the  property  set  off  can  be 
ascertained,  as  effectual  as  if  copied  into  the  record  of  the  partition 
proceeding.  lb. 

3.  Sasne^— Plat-Books, — Judicial  Notice  of, — Judicial  notice  will  be  taken 
that  books  known  as  ptat-booka  are  kept  by  the  county  recorders  in 

.  the  various  counties  of  the  State,  in  which  are  recorded  the  plats  of 
the  towns  and  cities  and  the  additions  thereto,  and  that  such  books 
are  kept  as  public  records.  lb. 

4.  Same. — Puhlie  Record, — A  plat-book  is  a  legal  public  record,  and  a 
plat  prepared  by  the  commissioners  in  a  partition  proceeding  which 
18  recoraed  therein  by  order  of  the  court,  is  properly  recorded.       lb. 

5.  Same. — Certified  Copy  of  Plat. — AdmissibUity  of  Under  Oeneral  DeniaL — A 
certified  copy  of  the  plat  was  admissible  in  evidence  under  a  general 
denial  of  the  plaintiff's  ownership  of  the  land  in  controversy.        lb. 

PARTNERSHIP. 

1.  Survimng  Partner, — FUm  Properly. — Control  q^.— A  surviving  partner 
has  the  risht  to  the  control  and  possession  of  the  property  of  tne  firm, 
and  may  aispose  of  it  in  order  to  adjust  the  partnership  accounts,  and 
is  only  liable  to  the  representatives  of  the  aeceased  partner,  for  what 
remains  in  hb  hands  after  the  partnership  affairs  are  settled. 

Valentine  v.  Wyaor,  ^7 

2.  Same. — Heirs. — Bights  of. — Paiyment  of  Debts. — Surplus. — The  rights  of 
the  heirs  of  a  deceased  partner  are  subject  to  the  adjustment  of  all 
claims  between  the  partners,  and  attach  only  to  the  surplus  which 
remains  when  thepartnership  debts  are  all  paid,  and  the  affairs  of  the 
firm  wound  up.  Until  all  the  debts  are  paid  the  rights  of  the  heirs 
do  not  attach.  lb. 

3.  Same. — Surviving  Partner. — Aeeounting  by. —  What  Heirs  Must  Show. — 
Where  it  appears  that  the  surviving  partner  has  paid  all  the  partner- 
ship debts,  and  that  the  estate  of  the  deceased  partner  is  indebted  to 
him,  it  is  essential  to  the  right  of  the  heirs  to  call  him  to  account 
that  they  make  it  appear  that  he  has  in  his  hands  partnership  prop- 
erty in  excess  of  the  amount  required  to  reimburse  nimself.  lb. 

4.  Same. — Custody  of  Assets. — Mismanagement, — A  surviving  partner  is  en- 
titled to  the  custody  and  management  of  the  assets,  unless  it  be  shown 
that  he  is  committing  waste,  or  otherwise  mismanaging  the  affairs  of 
the  firm,  and  is  only  liable  to  the  heirs  or  representatives  of  the  de- 
ceased partner  for  what  remains  after  everything  is  settled  up.      lb, 

6.  Same. — Testamentary  Poujer. — Executors. — Discretion  of. — Where  the  pow- 
ers conferred  by  a  will  include  the  power  to  settle,  adjust,  and  com- 

gromise  all  debts  owing  by  the  testator,  and  to  make  settlements  with 
is  former  partners,  and  each  of  them,  without  authority  from  any 
court,  and  to  sell  and  convey,  either  at  public  or  private  sale,  any  or 
all  of  the  testator's  real  estate  on  such  terms  as  to  them  shall  seem 
best,  in  order  to  pay  and  satisfy  debts  against  his  estate,  the  purpose 
of  the  testator  plainly  appears  to  invest  his  executors  with  power  to 
make  compromises  and  settlements  at  their  discretion,  and  to  sell 


638  INDEX. 

and  coDvej  his  real  and  penonal  estate  according  to  their  best  jodc- 
ment.  /«. 

6.  Samt. — J3aie» — NcUee. — A  sale  made  by  the  execators  nnder  such  pow- 
ers, withoat  giving  notice  of  the  time,  place,  and  terms  of  sale,  and 
without  including  the  value  of  the  real  estate  in  the  bond  given  br 
them  when  thej  qualified,  does  not  render  the  convejance  invalid.  J&. 

7.  Same, — Tettaioi^s  JhUetetL — OomMyanet  to  Survining  Artner, — impeack- 
metU  qf.—FramL — A  conveyance  by  the  executors  in  pnrsnance  of  the 
terms  of  such  will  to  the  surviving  partner  of  the  interest  of  the  testator 
in  the  firm  propertv,  in  consideration  of  the  payment  by  the  surviving 
partner  of  the  firm  debts,  and  of  certain  individual  debts  of  the  deceased 
partner,  and  a  conveyance  to  the  widow  of  certain  real  estate,  will 
not  be  disturbed  by  a  court  of  e(^uity  until  it  is  impeached  as  fraud- 
ulent or  unfair;  or  unless  collusion  between  the  executors  and  sur- 
viving partner  is  shown.  /&• 

8.  Scone. — Deeeaaed  Partner, — IntereU  c§, — Pw^mm.  frmn  Penonal  Rtpnamir 
cUnws. — While  a  surviving  partner  may  not  become  a  purchaser  of  the 
firm  property  at  his  own  sale,  he  is  not  disqualified  from  becoming  the 
purcnaser  of  the  interest  of  his  deceased  partner  in  the  partnership 
Dusiness  from  his  legal  representatives.  /6. 

9.  Same. — Aowuntyag  between  Exeeuion  and  Surviving  Poainer. — Aoqideaoenee 
in. — Court  (f  Equity. — A  settlement  and  accounting  between  the  execa- 
tors  and  the  surviving  partner  having  been  had,  a  court  of  equity, 
after  an  acquiescence  in  the  settlement  for  fourteen  years,  unexplained 
by  circumstances,  will  not  decree  the  opening  up  of  the  account,  al- 
though it  appears  that  the  settlement  has  been  irregularly  made.  /6l 

PAYMENT. 
See  Bill  of  Exchanob,  1 ;  Bond,  6. 

PENALTY. 

See  Statute. 

PERSONAL  PROPERTY. 
See  Verdict,  7,  8. 

PHYSICIAN  AND  PATIENT. 

See  Life  Insurance,  4,  5 ;  Railboad,  4. 

PLAT-BOOK. 

See  Partition,  2  to  4. 

PLEADING. 

See  Attachment,  1 ;  Bastabdt,  6 ;  Bond,  1,  2,  4 ;  Dbgedentb'  Estates, 
4,  6 ;  Fraudulent  Ck>NVETANCE ;  Insurance,  2 ;  Marine  Insur- 
ance, 1  to  3 ;  Marriage  Contract,  1,  4,  5 ;  Master  and  Servant, 
9;  Mechanic's  Lien,  1, 5;  Mortgage,  4;  Municipal  Corporation, 
4, 5 ;  Promissory  Note,  8,  10 ;  Keooonizancb  ;  Seduction,  1 ;  Slan- 
der, 1 ;  Statute;  Statute  of  Limitations,  2;  Supreme  Court,  3; 
Telegraph  Company,  1,  3,  4 ;  ISiespass,  1,  2 ;  Will,  6. 

1.  Building  CotUraet. — Answer  Alleging  Breach, — Quanhun  MeruU, — Where 
the  first  paragraph  of  a  complaint  is  based  upon  a  special  contract  to 
furnish  material  and  erect  a  house  for  the  defendant,  and  the  second 
is  upon  a  quantum  meruil  for  material  furnished  and  labor  performed, 
paragraphs  of  answer  which  plead  the  special  contract  and  allege  its 
Dreach,  each  being  pleaded  as  a  defence  to  the  entire  complaint,  do 
not  constitute  a  defence  to  the  paragraph  upon  the  quantum  meruUy 
and  are  therefore  demurrable.  Everroad  v.  Sckwarfskopff  35 

2.  Same. — Ckange  in  Contract. — Beduetion  of  Work, — Credit  /or.— To  such 
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complaint  a  paragraph  of  answer  claiminff  credit  on  account  of  a 
change  made  in  tne  contract,  by  which  the  amount  of  work  was 
reduced,  is  good.  i6. 

3.  Same, — Medumie^a  Lien, — Answer  Alleging. — A  paragraph  of  answer 
based  upon  a  clause  of  the  contract  proyidinff  that  no  payments 
were  to  be  made  on  the  building  until  the  deiendant  was  satisfied 
that  all  claims  for  material  and  labor  had  been  paid,  alleging  that 
mechanic's  liens  existed  iwainst  the  property  to  an  amount  less  than 
one  hundred  and  twenty-nve  dollars,  does  not  constitute  a  defence  to 
a  paragraph  of  complaint  upon  a  quantum  meruit  averring  an  in- 
debtedness of  more  than  three  thousand  dollars,  and,  hence,  is  de- 
murrable, lb,* 

4.  CompkUnL — Jif^iM^um. — Quieting  Titk, — A  complaint  against  a  city 
and  street  contractors  which  alleles  that  the  plaintiff  is  the  owner 
of  certain  real  estate,  of  which  the  defendants  have  unlawfully  taken 
possession,  and  to  which,  without  having  condemned  it,  they  are 
threatening  to  do  irreparable  damage  by  cutting  down  the  trees  and 
vines  grown  thereon  by  the  plaintiff,  and  by  grading  the  land  and 
making  a  street  thereupon,  without  leave  or  license  from  the  plaintiff, 
with  notice  that  she  is  the  owner  thereof,  and  which  prays  that  her 
title  be  quieted  to  the  same,  and  that  the  defendants  be  enjoined  from 
further  trespassing,  is  not  a  complaint  to  quiet  title,  but  for  an  in- 
junction, and  a  trial  by  jury  and  a  new  trial  as  of  right  are  properly 
refused.  MiUer  v.  OUy  </  IndianapoliSf  196 

5.  CkmiplainU  —  Svffiaeney  (^  to  Bar  Another  Action,  —  Supreme  Court. — 
Where  there  is  enough  in  a  complaint  to  bar  another  action  it  is 
sufficient  as  against  an  attack  made  upon  it,  for  the  first  time,  in  the 
Supreme  Court.  Harris  v.  Statey  ex  rel.,  £7S 

6.  Definite  Theory, — MuetProeeed  Upon, — Demurrer. — When  it  appears  by 
the  prayer,  and  whole  tenor  of  a  pleading,  that  it  was  founded  on  a 
definite  theory,  and  it  is  insufficient  on  that  theory,  it  will  be  held 
bad  on  demurrer,  though  the  facts  averred  may  be  sufficient  on  a  dif- 
erent  theory.  Isolated  and  detached  allegations  in  a  pleading  which 
are  not  essential  to  support  its  main  theory  are  to  be  disregaiSed. 

Bingham  v.  Stage^  S8t 

7.  Same, — Prommory  Notes, — Qift  Inter  Vvooe, — Answer  Alleging. — Insuffi- 
ciency of. — Necessity  of  Delivery, — Husband  and  Wife, — Decedent's  Estate. 
— In  a  suit  by  an  administrator  on  certain  promissory  notes  and  to 
foreclose  the  mortgage  securing  the  same,  an  answer  which  alleges 
that  the  mortgagee  had  died  leaving  an  estate,  real  and  personal,  worth 
less  than  $500;  that  the  widow  had  paid  the  funeral  expenses,  and 
the  expenses  of  the  last  sickness ;  that  just  before  his  death  the  de- 
cedent, not  being  indebted  to  any  one,  gave  the  notes  in  suit  to  his 
wife  for  her  support,  and  that  the  defendant  had  paid  the  notes  sued 
upon,  in  good  faith,  to  the  widow,  she  surrendering  the  same  to  the  de- 
fendant and  executing  a  release  of  the  mortgage,  is  bad,  because 
the  answer,  construed  as  a  whole,  proceeds  on  the  theory  that  the 
husband,  in  his  lifetime,  passed  the  ownership  of  the  notes  and  mort- 
gage to  his  wife,  by  a  gift  inter  vivos,  and  no  delivery  of  the  notes  bv 
the  husband  to  the  wife  is  shown  in  the  pleading.  lb. 

8.  Same. — Promissory  Notes. —  Valid  Gift  Inter  Vivos. — Answer. — Must  Show 
Delivery. — Endorsement  not  Necessary. — An  answer  averring  a  gift  inter 
vitfosy  of  certain  promissory  notes,  must  show  that  there  was  a  delivery, 
or  surrender,  of  the  possession  of  the  notes  by  the  donor  to  the  donee, 
otherwise  there  would  not  be  a  valid  gift.  It  is  not  necessary  to  a 
valid  gift  of  a  promissory  note  that  it  be  endorsed,  but  the  possession 
must  be  parted  with.  lb. 
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9.  GonmlainL — St^jkieTiey  of. — QueaUoned  by  Amgmneni  of  Error.  —  When  will 
be  Upheld. — M/I^ere  the  safficiencjr  of  a  complaint  is  qaestioned  for  the 
first  time  in  the  Supreme  Court,  if  the  complaint  would  be  good  after 
verdict,  or  is  sufficient  to  bar  another  action  for  the  same  cause,  it 
is  sufficient  to  withstand  such  an  attack.         Bwkhart  v.  Gladiah,  SS7 

10.  CkmqMnL — Suffidcncy  qf. — Where  the  second  paragraph  of  a  com- 
plaint, which  contains  all  the  allegations  in  the  first  paragraph,  is 
good,  and  supports  the  judgment,  it  is  immaterial  whether  the  first 
paragraph  is  good  or  bad.  Summera  y.  'Tamey^  560 

11.  Samt, — Ouirying  Wrongful  AoL — ^To  allege  in  a  pleading  that  a  person 
committed  an  injurious  act  "  violently  and  with  great  force,"  is  equiv- 
alent to  charging  such  person  with  a  purposed  wrong  in  the  doing  of 
the  act  lb, 

12.  DenwartT, — General  DeniaL — It  is  not  error  to  sustain  a  demurrer  to 
the  several  paragraphs  of  reply  where  the  defences  pleaded  therein 
may  be  pleaded  under  the  general  denial,  which  is  also  pleaded. 

HilUnbrand  v.  Sloekmanj  598 

PRACTICE. 

See  Assignment  of  Ebbob,  1 ;  Biix  of  Exoeftionb  ;  Cbiminai.  Law,  3, 
8 ;  EviDENGiL  4 ;  Intb&booatoribs  to  Jury,  2 ;  Judgment,  4,  8 ; 
JuBT ;  New  Tbiai«,  4  to  6 ;  Sai.b,  1 ;  Supreme  Coubt,  4,  5;  Veb^ 
DiCT,  1  to  3,  5,  6,  10. 

1.  Qikeaiicn  upon  Itutruelion. — How  Mutt  be  Preaenied, — Where  a  party 
desires  to  present  a  question  on  instructions  to  be  considered  by  the 
Supreme  Court  without  the  evidence,  section  630  of  the  statute,  or 
rule  30,  must  be  followed  in  making  up  the  record. 

Shewalter  v.  Bergman,  155 

2.  Evidence, — Not  Properly  in  Becord. — Supreme  Court. — Where  what  pur- 
ports to  be  the  evidence  is  written  out  and  signed  by  a  person  who 
adds  to  his  name  the  word  "  reporter,"  and  is  attached  to  the  tran- 
script, no  question  upon  the  evidence  is  presented  for  consideration, 
it  not  being  properly  in  the  record.  ArhuckU  v.  Swim,  208 

3.  Venire  de  Novo, — Oeneral  Verdict. — Suffieieney  of. — Where  a  general  ver- 
dict is  returned  by  the  jury,  and  the  whole  issue  is  found,  there  is 
no  ground  upon  which  to  predicate  a  motion  for  a  venire  de  novo, 

American  White  Bronze  Co.  v.  (Xark,  HSO 

4.  Overriding  Demurrer. — Where  it  does  not  appear  that  a  demurrer 
was  filed  no  error  can  be  predicated  upon  an  entry  in  the  record  recit- 
ing that  a  demurrer  to  a  pleading  submitted  to  the  court  was  over- 
ruled. Harrie  v.  State,  ex  rrf.,  f^t 

5.  Motion  to  Strike  Out  Pirt  qf  Complaint — Overrtding  of, — Overruling  a 
motion  to  strike  out  parts  of  a  complaint  is  not  an  available  error. 

Hudeon  v.  Houaer,  309 

6.  Excessive  Damages, — Question  of  How  Presented  to  Supreme  Court. — New 
Trial. — ^To  present  the  question  of  excessive  damages  to  the  Supreme 
Court  it  must  be  assigned  as  a  cause  for  a  new  trial. 

City  qf  Michigan  City  v.  BaUanee,  334 

7.  Motion  to  Strike  Out  Parts  of  Comphini. — Overruling  of. — JJarmJesi  Error, — 
Error  can  not  be  predicated  upon  the  overruling  by  the  court  of  a 
motion  to  strike  out  parts  of  a  complaint. 

^na  Life  Ins,  Co,  v.  Deming,  384 

8.  Imperfect  Becord, — Failure  to  Incorporate  Evidence. — Where  the  evidence 
is  not  in  the  record,  and  the  record  is  not  made  up  under  the  pro- 
visions of  the  statute,  or  the  rules  of  the  Supreme  Court,  in  such  a 
mode  as  to  present  the  questions  arising  on  the  admission  of  evi- 
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dence,  or  the  rulings  upon  instructions,  without  the  entire  evidence, 
an  appeal  will  not  be  sustained.  Bain  v.  (?om,  Sll 

9.  CUrk,--Failure  to  File  Beadings.—Nunc  Fto  Tunc  Entry.  —Where  the 
clerk  fails  to  make  an  entry  on  the  order-book  of  the  nline  of  an  an- 
swer, the  omission  may  be  supplied  by  an  application  for  a  nunc 
pro  tUTic  entry.  Security  Co.,  etc,  v.  ArhudUe,  618 

10.  Same.— Nunc  Pro  Ihtnc  Entry,— Right  of  CouH  to  Order.— The  trial 
court  having  judicial  knowledge  of  the  filing  of  pleadings  may,  on 
its  own  motion,  order  a  nunc  pro  tunc  entry  of  a  pleading  omitted  by 
the  clerk.  lb, 

11.  Sode  of  Heal  Estate, — Action  to  Recover  Commission. — Additional  Parties. 
— Motion  to  Make. — Proper  Overruling  of. — In  an  action  to  recover  a 
commission  on  the  sale  of  real  estate  it  was  not  error  for  the  court  to 
overrule  the  motion  of  the  defendant,  supported  by  affidavit,  to 
make  certain  persons  parties  to  the  action,  on  the  ground  that  said 
persons  were  each  claiming  that  they  had  made  a  sale  of  the  property 
mentioned  in  the  complaint  as  the  agent  of  the  defendant,  and 
were  claiming  a  commission  for  such  sale.  The  controversy  between 
said  persons  and  the  defendant  could  not  in  any  way  affect  the  right 
of  the  plaintiff  to  recover,  if  the  defendant,  as  alleged  in  the  com- 
plaint, had  employed  him  to  sell  the  real  estate  at  an  agreed  per  cent., 
and  he  had,  in  fact,  made  the  sale.  Section  272,  B.  S.  1881,  does  not 
apply  to  such  a  case.  Fischer  v.  Hobnes,  525 

12.  Motion  for  New  TriaL  — Erroneous  Instructions, — How  Assigned  as  Er- 
ror.— A  motion  for  a  new  trial  assigning  as  cause  that  the  court 
erred  in  refusing  to  ^ive  instructions  requested,  must  designate 
specifically  the  instructions  relied  upon.  Where  this  is  not  done  no 
question  as  to  the  propriety  of  the  instructions  is  presented  to  the 
Supreme  Court.  Jones  v.  La/umanf  569 

PRESUMPTION. 

See  Criminal  Law,  17, 18 ;  NEGLiGEifCE,  1. 

PRINCIPAL  AND  SURETY. 
See  MoBTOAOB,  6. 

1.  Husband  and  Wife.  —  Mortgage  to  Secure  Husband^s  Ikid,  —  Sheriff^ s 
Sale. — Rights  of  Heirs. — A  husband  and  wife  each  owned  forty  acres  of 
land  adjoininff.  They  mortgaged  the  entire  tract,  the  wife  joining 
to  secure  the  debt  of  the  husband.  After  the  death  of  the  wife  the 
husband's  father  purchased  the  entire  eighty  acres  of  land  from  the 
husband,  agreeing,  as  a  consideration,  to  pay  the  mortgage  debt  on 
the  wife's  forty  acres,  and  have  the  mortgage  thereon  cancelled,  but 
instead  of  having  the  mortgage  cancelled,  after  paying  the  debt,  he 
took  an  assignment  of  the  mortgage  and  brought  an  action  of  fore- 
closure. 

Held^  that  the  children  of  the  deceased  wife,  she  being  but  the  surety  for 
the  debt  of  the  husband,  had  the  right  to  have  the  husband's  lands 
first  sold  to  satisfy  tho  mortgage.  Hoppes  v.  Hoppes,  S97 

2.  Judgment. — OoUateral  Security. — Reassignment  of  by  Judgment  Creditor. — 
Non'Release  cf  Surety. — Conveyance. — fees  due  a  judgment  debtor,  as  a 
public  officer,  were  assigned  to  the  judgment  creditor  as  collateral 
security  to  secure  the  payment  of  the  judgment.  The  judgment 
debtor's  surety  brought  an  action  to  enjoin  the  enforcement  of  the 
judgment,  and  to  have  the  judgment  declared  satisfied.  It  was  al- 
lege that  the  judgment  creditor,  without  attempting  to  collect  the 
fees  assigned,  out  of  which  he  might  have  collected  his  judgment, 
reassigned  them  to  the  principal  debtor.  The  surety  claimed  his  re- 

VoL.  123.— 41 
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lease  becaase  of  such  surreoder  of  the  secuiiij.  The  evidence  showed 
that  before  this  assignment  to  the  ladgment  creditor  the  judgment 
debtor  had  conyejed  to  his  surety  the  land  subject  to  the  judgment 
creditor's  lien,  uuder  an  agreement  that  he  was  to  pay  the  consid- 
eration named  on  the  judgment,  and  on  other  indebtedness  of  his 
grantor. 
Hddj  that  making  the  conveyance  released  the  principal  debtor,  and  that 
the  judgment  may  be  enforced  against  the  surety. 

aim  V.  Fleming,  4^ 

3.  Same, — Fee-BUU. — Evidence. — Testimony  that  fee-bills  were  issued  on 
all  the  fees  due  the  principal  debtor,  and  that  nothing  could  be  col- 
lected thereon,  was  inadmissible  on  behalf  of  the  defendant^  as  call- 
ing for  the  opinion  of  the  witness.  lb. 

4.  Sojne. — Book-Entries. — Metnorandum  of. — Evidence. — A  book  prepared 
by  the  surety,  containing  a  copy  of  the  copies  of  the  original  book- 
entries,  showing  the  fees  due  the  principal  debtor,  was  inadmissible 
in  evidence,  it  appearing  by  the  evidence  that  there  was  a  copy  of 
the  original  entries  at  hand  which  could  have  been  given  in  evidence. 

lb. 


6.  Same. — Beinetaiement  of  Jvdgmeni. — TraMcript  of  Evidence. — i. 

biliiy  of  in  Subaequeni  Action  for  Injunction. — The  transcript  of  the 
evidence  eiven  before  the  master  commissioner  in  a  suit  by  the  judg- 
ment creditor  against  the  principal  debtor  and  the  surety  to  rein- 
state the  judgment  in  controversy,  the  record  of  which  had  been  de- 
stroyed, was  inadmissible  in  the  subsequent  action  to  prevent  the 
enforcement  of  the  judgment,  the  judgment  in  the  reinstatement  pro- 
ceedings having  been  rendered  on  default,  and  not  upon  the  evidence 
contained  in  the  transcript.  lb. 

6.  Same. —  Beal  Estate  Lien. —  Conveyance. —  Where  land  upon  which  a 
judgment  creditor  has  a  lien  is  conveyed  by  the  principal  debtor 
to  his  surety  as  an  indemnity,  the  reassignment  by  the  judgment 
creditor  of  the  collateral  security  assigned  after  the  conveyance  to 
secure  the  payment  of  the  judgment,  does  not  dischai*ge  the  lien  on 
the  land  in  the  hands  of  the  surety.  lb. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

1.  New  Parties. — In  a  proceeding  supplementary  to  execution,  new  par- 
ties may  be  brought  in  by  proper  pleadings,  and  be  required  to  an- 
swer in  respect  to  any  interest  or  conflicting  claim  which  they  may 
have  or  assert  to  the  property  or  indebtedness  due  the  execution  de- 
fendant which  is  sought  to  be  reached. 

American  White  Brome  Co.  v.  Clark,  2S0 

2.  Same. — Trial  bu  Jury. — In  a  proceeding  supplementary  to  execution, 
when  issues  of  fact  are  formed,  a  jury  trial  as  in  ordinary  civil  cases 
is  proper.  lb. 

PROMISSORY  NOTE. 

See  Bond,  5 ;  Building  Association,  2 ;  PuBADnra,  7,  8. 

1.  Surety. — Liability  of, — May  be  Fixed  by  Agreement, — A  party  signing  a 
note  as  surety  may,  at  the  time  of  such  signing,  fix  nis  liability  as 
between  him  and  the  other  parties  whose  names  precede  his,  by  agree- 
ment, written  or  parol,  express  or  implied,  without  consultation  with 
the  other  sureties  whose  names  appear  on  the  note. 

Hcnck  y.  Qraham,  £77 

2.  Same. — Suit  for  OontributUm. — Answer  AUeging  Ncn^Liability. — Ss^jSeieney 
(f. — Demurrer. — An  answer  to  a  suit  instituted  by  a  surety  on  a  note 
to  compel  contribution  from  the  defendant,  is  gpod  which  avers  that 
the  defendant,  at  the  time  he  signed  the  note,  did  so  with  the  express 
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understanding  and  agreement,  both  with  the  principals  in  the  note  and 
the  payee,  that  he  was  to  be  liable  odIj  as  a  surety  for  the  plaintiff. 
This  being  true,  as  admitted  by  the  demurrer  filed  to  the  answer, the 
defendant  was  not  a  co-surety  with  the  plaintiff,  and  was  not  liable  to 
contribution.  Jb. 

3.  Same.  —Evidence. — Liability  of  Party. — Oonveraatiom  BeUUing  to. — Admis- 
sibility of. — Ees  Oesta. — Conversations  between  the  defendant  and  the 
principals  in  the  note  and  the  payee,  pending  the  negotiations,  which 
resulted  in  the  si^nin^of  the  note  paid  by  the  plaintiff,  relating  to  the 
character  of  the  liability  which  the  defendant  would  assume  in  sign- 
ing, and  also  what  was  said  at  the  time  the  defendant  signed  the  note, 
were  admissible  in  evidence,  though  had  in  the  absence  of  the  plain- 
tiff. They  were  part  of  the  resgestc^  and  tended  to  show  the  character 
in  which  the  defendant  signed  the  note^  and  his  relation  to  the  other 
parties  to  the  paper.  lb. 

4.  Instrumtnt  in  Wi-Uing  Oonstned  to  bc^Seeiion  5601^  R,  &  ISSl.^^The 
following  instrument  in  writing:  ''$147.70.  Indianapolis,  Ind.  Nov. 
28th,  18&.    Four  months  after  date  I  promise  to  pay  to  the  order  of 

the  Michigan  Mutual  Life  Insurance  Company, dollars ,  and 

five  per  cent  attorney  fees  thereon  per  annum  from  date  until  paid, 
value  received,  without  relief  from  valuation  or  appraisement  laws 
of  the  State  of  Indiana.  The  endorsers  jointly  and  severally  waive 
presentment  for  payment,  protest,  and  notice  of  protest,  and  non-pay- 
ment of  this  note,  and  expressly  agree,  jointly  and  severally,  that  the 
holder  may  renew  or  extend  the  time  of  payment  hereof  from  time  to 
time,  and  receive  interest  in  advance  or  otherwise  from  either  of  the 
makers  or  endorsers  for  any  extension  so  made,  without  releasing 
them  hereon.    Negotiable  and  payable  at  .    J.  B.  Wittv,"  is  an 

enforceable  obligation.  If  not  otherwise,  then  by  virtue  oi  section 
5501,  B.  S.  1881,  and  it  is  negotiable  by  endorsement. 

Witty  V.  Michigan  MttL  L.  Ins.  Ox,  ^ii 

5.  Same. — Nundter  cf  DoUars, — Omission  of  in  Body  of  Note, — Marginal  Fio- 
ures. — If  an  obligation  is  found  where  there  is  a  promise  to  pay  ''dol- 
lars," but  the  number  of  dollars  in  the  body  of  the  instrument  is 
blank,  and  the  margin  of  the  instrument  contains  a  superscription 
which  states  the  number  of  dollars,  the  figures  found  in  the  margin 
should  be  taken  as  the  amount  which  the  obligor  intended  to  obligate 
himself  to  pay,  and  the  obligation  enforced  accordingly.  lb, 

6.  Payable  to  Lender's  Son- — SaU  <tf  vrithout  Lender's  Knowledge  After  MaiuT' 
ity. — Replemn.^-The  plaintiff  made  a  loan  of  her  own  money,  taking 
a  note  therefor  from  the  borrower  in  the  name  of  her  son,  this  being 
done  to  prevent  her  husband,  a  drinking  man,  who  was  in  the  habit 
of  appropriating  her  money  to  his  own  use,  from  obtaining  possession 
of  the  money  represented  by  the  note.  The  son,  without  tne  knowl- 
edge or  consent  of  the  plaintiff,  took  the  note  from  her  possession  and 
sold  it  after  maturity  tor  a  valuable  consideration  to  a  third  party 
without  notice. 

Haldy  that  the  purchaser  acauired  no  better  title  than  his  vendor,  and  that 
the  plaintiff  is  entitled  to  recover  possession  of  the  note.  Moore  v. 
MoorSf  112  Ind.  149,  distinguished.  Merrell  v.  Springerf  4^5 

7.  Gambling  Debt. — Endorsee. — Action  by. — A  non-negotiable  note,  given 
for  a  gambling  debt,  is  not  valid  and  collectible  in  the  hands  of  an 
assignee  who  purchased  the  same  with  knowledge  that  the  note  was 
given  for  such  debt,  but  after  the  maker  had  stated  to  him  that  the 
note  was  all  right,  and  that  he  would  pay  it  when  due,  it  not  appear- 
ing that  the  purchaser  relied  upon  or  was  deceived  by  the  statement. 

S^ray  ▼.  Burk^  666 
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8.  iVotoeeioia  (/  Eiydaner, — i>iity  cf  Aatigjmte, — Wade  cf  Mortgaged  PraperUf, 
— Fleading. — If  legal  proceedings  in  advance  of  the  mafcaiitjr  of  a 
note  become  necessary  to  protect  the  endorser,  the  endorser,  and  not 
the  assignee,  must  institute  such  proceedings ;  and,  hence,  in  an  ac- 
tion against  the  endorser  by  the  assignee  of  a  promissory  note  secured 
by  mortgage  a  paragraph  of  answer  is  bad  which  proceeds  on  the 
theory  that  it  is  the  duty  of  the  assignee  to  protect  the  mortgaged 
property  against  waste.  Brown  y.  NiehoU,  ete..  Go.,  4^S 

9.  Scone, — Blank  EndonemenL — I^Krol  Eoidenee  to  Vary. — Parol  eridenoe  of 
an  antecedent  or  contemporaneous  parol  agreement  will  not  be  al- 
lowed to  yary  or  change  a  written  agreement,  and  this  rule  is  appli- 
cable to  blank  endorsements  of  promissory  notes  the  same  as  otber 
contracts.  /6. 

10.  Same. — EndorBcmenL — F^rmtd  amd  Miaiake, — Pleading. — ^In  soch  action 
a  pleading  is  bad  which  alleges  that  it  was  intended  that  the  endorse- 
ment should  be  made  without  recourse,  but  that  the  words  ''  without 
recourse  "  were,  by  fraud  and  mistake,  not  endorsed  on  the  notes,  but 
does  not  ayer  in  what  the  fraud  consisted,  nor  allege  facts  tending  to 
show  that  the  parties  were  mistaken  as  to  the  contents  of  the  contract 
when  it  was  executed.  lb. 

11.  IFrtam/n8tfnim«nt.— An  instrument  reading:  '< Oct.  15th,  1864.  For 
▼alue  receiyed  of  C.  P.  Coleman,  three  hundred  dollars,  in  full,  with 
use  or  bearer,  waiyin  yaluation  and  appraisement  laws.  Paid  when 
kald  for.  Edward  Kraft,''  is  a  promissory  note.    Krtrfi  y.  Thomae^SlS 

12.  Saime. — Demand, — Right  (^  Action, —  When  Aecrues. — Statute  of  LimUar 
tione. — Such  instrument  being  payable  generally,  at  no  particular 
place,  on  demand,  a  demand  is  not  necessary  as  a  condition  precedent 
to  the  right  to  sue  upon  it ;  and  hence  the  right  of  action  accrued  at 
its  date,  and  the  statute  of  limitations  b^i^n  to  run  from  that  time. 

lb. 

18.  Demand. —  When  Mutt  be  Made. — Where  a  demand  is  a  condition 
precedent  to  the  right  to  sue,  the  demand  must  be  made  within  the 
period  of  limitation.  lb. 

PROSECUTING  ATTORNEY. 

Beoognieanoe  Bond, — Judgment  of  Forfeiture. — Failure  to  Have  Entered, — Cf- 
fidat  Bond. — Action  upon, — lAaUlUy  qf  Surety. — ^The  State  may  not 
maintain  an  action  on  the  official  bond  of  a  prosecuting  attorney  in 
case  he  neglects  to  cause  a  default  and  judgment  of  forfeiture  to  be 
taken  and  entered  against  a  defendant  and  his  recognizors  upon  the 
failure  of  the  defendant  to  appear  and  answer  a  criminal  charge  pre- 
ferred against  him  at  the  time  specified  in  the  recognizance,  as  there 
is  no  statute  which  in  terms  imposes  this  duty  on  that  officer.  In  the 
absence  of  such  a  statute  the  sureties  are  not  liable  for  what  may 
have  been  a  mere  mistake  or  inadyertence.  Slate,  ex  reL,  y.  Egberif4fi 

PUBLIC  BTHLDINGS. 
See  CouKTT,  1 ;  County  Comx issxonbbs,  4,  5. 

QUANTUM  MERUIT. 
See  CoNTBACT,  1 ;  Pleadihg,  1. 

QUIETING  TITLE. 
See  Plxadhto,  4. 

RAILROAD. 

1.  Station  FkntfonM. — Duty  to  Keep  in  Repair. — LiaXnUty  for  J^yMriea— 
BaUway  companies  are  bound  to  keep  the  platforms  at  their  pas- 
senger stations  in  a  safe  condition  for  persons  to  enter  and  leaye  the 


INDEX.  645 

cars,  and  a  failure  to  do  so  is  a  neglect  of  duty  which  makes  the 
company  liable  to  persons  injured  without  fault  on  their  part  on 
account  of  such  defective  platform.      PewMylvania  Co,  y.  Marion^  4^6 

2.  Same, — Injuiy  to  Fcuaenger  while  AUghHng  from  2Vatn. — Contnbutory 
Negligence. — Question  of  Fad  for  Jury. — Where  a  passenger,  riding  on 
the  caboose  of  a  freight  train,  carefully  alights  therefrom  while  the 
train  is  moving  slowly,  about  two  miles  an  hour,  stepping  from  the 
caboose  to  the  platform  of  the  station,  and  is  thrown  under  the  train 

•  and  injured,  by  reason  of  its  defective  condition,  unknown  to  him, 
the  question  as  to  whether  or  not  such  passenger  was  guilty  of  con- 
tributory negligence  is  a  fact  to  be  determined  by  the  jury.  Jb. 

3.  Same, — Evidence, — In  an  action  to  recover  for  such  injury  sustained, 
a  question  as  to  the  effort  made  by  the  plaintiff  to  prevent  himself 
from  falling  is  not  objectionable  as  calling  for  a  conclusion  or  opin- 
ion, lb. 

4.  Same. — How  Accident  Occurred. — Eddenee  aa  to. — Phytician. — Competency 
of  as  Witness. — In  such  action  a  physician  who  haid  assisted  in  dress- 
ing the  plaintiff's  injuries,  and  while  so*  engaged,  in  conversation 
with  the  plaintiff,  had  asked  how  the  accident  occurred,  is  incompe- 
tent to  testify  as  to  the  information  obtained.  lb, 

5.  Same. — Ftatform. — Implied  Bepresentaiion  of  Safety. — l7istruetion.^-An  in- 
struction to  the  jury  to  the  effect  that  a  railroad  company,  in  con- 
structing a  platform  for  the  use  of  passengers  in  getting  on  and  off 
trains  at  a  public  railway  station,  impliedly  represents  to  the  public 
that  it  is  reasonably  safe  and  sufficient  for  such  purpose,  and  that 
it  is  their  duty  to  make  it  so  that  it  may  be  used  safely  in  approach- 
ing and  leaving  trains  in  any  way  in  which  passengers  might  reason- 
ably and  with  reasonable  care  be  expectea  to  approach  and  leave 
trains,  is  unobjectionable.  lb. 

6.  Same. — Defective  Condition  q/"  Platform. — Passengeif's  Knowledge  of, — /«- 
struetion. — It  was  not  error  to  instruct  the  jury  to  the  effect  that  al- 
though the  passenger  may  have  previously  known  of  the  condition 
of  the  platform,  and  known  its  condition  at  the  time  he  stepped 
upon  it,  he  was  not  required  to  abandon  the  use  of  it  and  seek  some 
other  place  of  approaching  and  leaving  the  train,  and  that  if  he  used 
care  proportioned  to  the  Known  danger,  and  was  injured  by  reason 
of  such  aefect,  he  would  not  be  barred  from  recovery.  i  6. 

7.  Sub'Oontraetor. —  Lien  of.— When  not  EnforeeabU. —  The  act  of  March 
6th,  1883,  as  amended  by  thp  act  of  April  13th,  1885,  gives  to  per- 
sons who  furnish  material  for,  oi  do  work  in  the  construction  of  a 
railroad,  a  lien  for  the  reasonable  value  of  such  work  and  materials. 
A  sub-contractor  who  has  been  paid  by  the  original  contractor  more 
than  the  reasonable  value  of  tne  work  done,  materials  furnished 
and  services  rendered,  although  not  the  full  contract  price,  can  not 
enforce  a  lien  against  the  railroad  company  for  the  difference  be- 
tween the  amount  the  original  contractor  agreed  to  pay  and  the 
amount  he  actually  did  pay.     Morris  v.  LouisviUcj  etc,  R.  n.  Co.,  4^9 

REAL  ESTATE. 

See  Executors  akb  Administbatobs,  2 ;  Judomemt,  3. 

1.  OonJbract  to  Convey  tn  Consideration  of  Care  and  Support. — Specific  Per" 
formanee, — An  executory  agreement  to  convey  real  estate  in  consider- 
ation of  support  and  maintenance  to  be  furnished,  or  of  personal  ser- 
vices to  be  performed,  will  not  be  specifically  enforced.  The  agreement 
must  have  been  executed  at  least  so  far  that  a  refusal  would  operate 
as  a  fraud  upon  the  party  who  has  performed  his  part,  and  place  him 
in  a  situation  in  which  he  could  not  be  compensated  in  damages. 

Denlar  v.  HUe,  68 
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2.  Sasnt, — Poueuion. — Where  each  a  contract  is  established  by  compe- 
tent evidence,  and  has  been  withdrawn  from  the  operation  of  the 
statute  by  possession  taken  thereunder,  and  by  fair  and  complete 
performance  on  the  one  hand,  a  decree  for  specific  performance  may 
be  had  in  favor  of  the  party  who  has  taken  possession  and  fnlly 
performed  his  part  in  reliance  on  the  contract.  Ih. 

3.  Samt, —Beneficiary. — Gontrad. — Performance.  — ^mttd.— Where  it  appears 
that  the  contract  was  fully  and  fairly  performed,  to  the  entire  satisfac- 
tion of  the  benedciary,  it  is  too  late,  in  the  absence  of  any  showing 
that  the  latter  was  overreached,  or  unfairly  dealt  with,  for  his  heirs 
or  personal  representatives  to  insist  that  the  contract  was  uncertain 
ana  indefinite,  or  that  it  was  of  a  class  which,  while  remaining  ex- 
ecutory, will  not  be  specifically  enforced.  lb. 

4.  Same. — Conveyance. — Repudiation. —  Demand. — Where  a  party  who  has 
covenanted  to  convey  real  estate  repudiates,  or  denies,  the  con- 
tract, demand  for  a  conveyance  is  not  a  condition  precedent  to  an 
enforcement  of  the  specific  performance  of  such  contract.  lb. 

5.  Conflicting  Interests  in. — Compromise. — Conveyance  to  Trustee. — Mortgage. 
'^ForeclMure. — Complaint. — Sufficiency  cf. — Statute  of  Frauds. — Hatfi^d 
and  Miller  asserted  conflicting  rights  to  land  in  the  possession  of  third 
persons,  who  also  asserted  an  interest  therein.  For  the  purpose  of 
compromising  the  controversy  without  litigation  between  themselves, 
Hatneld  agr^d  to  pay  Miller  a  certain  sum  for  his  claim.  It  was 
agreed  that  Hatfield  should  make  a  conveyance  to  a  trustee,  who 
should  institute  a  suit  in  ejectment  against  the  persons  in  poasession, 
and  to  quiet  the  title  to  the  land  as  against  them.  By  this  means 
Hatfield,  or  his  agent  or  trustee,  was  to  obtain  possession,  after 
which  Miller  agreed  to  make  a  conveyance  to  the  trustee  for  Hat- 
field's benefit,  the  latter  agreeing  that  the  trustee  should  execute  to 
Miller  notes  and  a  mortgage  to  secure  them.  After  the  title  had 
been  ouieted  in  Hatfield,  and  he  had  secured  possession  of  the  land, 
and  alter  the  notes  and  mortgage  had  been  executed,  Hatfield  and 
his  trustee  refused  to  accept  a  deed  from  the  plaintiff,  and  refused 
to  pay  the  notes  or  discharge  the  mortgaged  debt.  Miller  brought 
an  action  to  foreclose  the  mortgage  and  to  recover  a  personal  judg- 
ment against  the  defendant. 

Held,  that  the  transaction  is  not  within  the  statute  of  frauda,  and  that 
the  plaintiff  may  recover  on  the  notes,  as  Hatfield  must  be  r^^rded 
as  having  taken  possession  under  the  contract,  which  has  been,  by 
such  possession  and  execution  of  the  notes  and  mortgage,  so  far  exe- 
cuted as  to  be  withdrawn  from  the  operation  of  the  statute  of  frauds. 

Held,  also,  that  the  complaint,  stating  the  facts  substantially  as  above,  is 
sufficient,  when  assailed  the  first  time  by  assignment  of  error,  and  not 
subject  to  the  objection  that  it  does  not  show  that  the  plaintiff  had 
any  interest  in  the  land.  Ha/fifld  v.  Mitter,  46S 

RECEIVER. 

1.  Trust  Property. — Purchase  of. — A  receiver  may  not  purchase  for  hia 
own  benent  property  connected  with  the  subject-matter  of  his  receiv- 
ership, or  in  his  possession  in  that  capacity.        Herrick  v.  MilUr,  SO4 

2.  Same. — Mortgaged  Premises. —  Pw'diase  of. — Rents  and  Profits.— Disposi- 
tionofby  Court — Where  a  receiver,  appointed  to  receive  the  rents  and 
profits  of  mortgaged  land  pending  the  sale  and  during  the  year  for 
redemption,  acquires  title  to  the  mortgaged  premises  in  his  hands  as 
such  receiver,  his  act  in  so  doing  may  be  treated  by  the  parties  to  the 
suit  in  which  he  was  appointed  as  absolutely  void,  and  as  conferring 
on  him  no  right  to  the  rents  and  profits  which  he  was  appointed  to 
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receive.    He  can  not  <}ue8tion  the  correctness  of  any  order  made  by 
the  court  for  the  dbposition  of  the  fands  in  his  hands.  lb. 

3.  Same, — Ckmtrolofhy  Courts, — Appiicalum  cf  Beocivership  Funds, — Courts 
have  power  over  their  own  receivers  to  control  them  in  the  settle- 
ment of  all  demands  against  the  property  in  their  hands.  A  receiver 
has  no  discretion  in  general  in  the  application  of  funds  in  his  hands 
by  virtue  of  his  receivership,  but  holds  them  strictly  subject  to  the 
order  of  the  court,  and  to  be  disposed  of  as  the  court  may  direct,    lb, 

4.  Foreign, — Bighls  of  <u  Againai  Non-Mesident  Attaching  Creditors  in  Courts 
^  thw  State. — The  plaintiff,  a  citizen  of  Connecticut,  attached  in  this 
Htate  a  debt  due  from  a  resident  of  this  State  to  a  partnership  located 
in  the  State  of  Illinois.  Previous  to  the  attachment  the  partnership, 
being  insolvent,  had  made  a  general  assignment  to  a  receiver,  m 
obedience  to  an  order  of  the  Superior  Court  of  Cook  county. 

Beldy  that  the  receiver  did  not  acquire  a  title  to  the  debt  that  was  good 
against  the  attachment  by  the  non-resident  creditors. 

CaUin  V.  Wilcox  SUver-PUUe  Co,,  477 

6.  Same, — Foi'eign  Couii, — Funds  Within  Jurisdiction  o}, — A  receiver  may 
invoke  the  aid  of  a  foreign  court  in  obtaining  possession  of  property 
or  funds  within  its  jurisdiction  to  which  he  is  entitled,  but  aid  will 
be  extended  only  as  against  those  who  were  parlies  to,  or  in  some 
way  in  privity  with,  the  proceedings  in  the  course  of  which  his  ap- 
pointment was  made,  or  who  are  in  possession  of  the  property  or 
fund  to  which  the  receiver  has  a  riffht,  and  not  against  creditors 
of  a  non-resident  debtor,  who  are  seeking  to  subject  the  property,  or 
fund,  to  the  payment  of  their  debts,  by  proceedings  duly  instituted 
for  that  purpose.  lb, 

6.  Same. — Legal  AuthorOy  <^, — Frioritg  of  Creditors, — ^The  available  legal 
authority  of  a  receiver  is  co-extensive  only  with  the  jurisdiction  of  the 
court  by  which  he  was  appointed,  when  the  right  of  precedence  or 
priority  of  creditors  is  asserted  in  respect  to  property  or  funds  of  a 
non-resident  debtor  which  the  receiver  has  not  yet  reduced  to  posses- 
sion, lb, 

7.  Same, — Involuntary  Assignments. — Foreign  Property, — Assignments  made 
under  legal  compulsion,  as  assignments  to  a  receiver,  are  inoperative 
upon  property  not  situate  within  the  territory  over  which  the  laws 
that  make,  or  compel  the  debtor  to  make  them,  have  dominion.    lb, 

RECOGNIZANCE, 

Adion  Upon, — Complaint, — Sufficiency  of. — Under  section  1715,  R.  8.  1881, 
relating  to  iniormal  recognizances,  a  complaint  in  an  action  upon 
recognizances  conditioned  for  the  appearance  of  the  defendant  to  an- 
swer any  charges  of  receiving  stolen  goods  that  might  be  preferred 
against  him,  is  not  bad  because  of  failure  to  allege  that  an  indictment 
was  returned  against  the  principal  obligor  after  the  execution  of  the 
recognizance.  Bemhamer  v.  Stats,  677 

RELEASE. 
See  Bond,  5,  6;  Mechanic's  Lien,  4;  Mobtgagb,  5. 

RENTS  AND  PROFITS. 
See  Receiver,  2. 

REPEAL  OF  STATUTE. 
See  Jttrisdiction,  1 ;  Telegraph  Company,  2. 

REPLEVIN. 

See  Chattel  Mortgage,  1 ;  Promissory  Note,  6 ;  Vbrdict,  7. 

Demand, —  When  Necessary, — It  is  only  in  cases  where  the  property  of  one 
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penon  is  Iftwfolly  in  the  posBession  of  another,  and  where  a  demand 
will  render  the  possession  unlawful,  that  a  demand  is  necessary  to 
the  maintenance  of  an  action  of  replevin.        Bafffyar  ▼.  Bomarol,  4i9 

BBS  ADJUDICATA. 
Bee  FoBMEB  Adjudicatioh. 

RESCISSION  OF  CX>NTBACT. 
See  Salb,  3 ;  Township  Tburbb,  2. 

BBS  GESTiB. 
See  Marrtaob  Coht&act,  8 ;  Pbomissobt  Notb^  8. 

BE  VIEW  OF  JUDGMENT. 
See  JuDOiOENT,  8. 

BIGHT  OF  WAY. 
See  Eminent  Dokain. 

BULE  OF  COURT. 
See  Chanob  of  Vbnub,  3,  5. 

SALE. 

See  Judgment,  10;  Partnership,  6. 

L  WamroanJly, — Breach  (/. — Bvrtnen.'-'Damage^ — Action.-^  Pixuiict, — Where 
a  steam  boiler  is  sold  with  an  express  warranty  to  a  firm  composed 
of  two  partners^  and  there  b  a  breach  of  the  warranty  after  one  of 
the  members  of  the  firm  has  sold  his  interest  in  the  firm  property 
to  the  other  and  retired  from  the  firm,  the  remaining  partner  may 
maintain  an  action  for  the  damages  sustained  because  of  such  breach. 

Sinker,  Davis  A  Co.  v.  Kidder^  528 

2.  Same, — MiU. — Deairuetxon  <^by  Boiler  Exploaion. — Bental  Value. — Measure 
of  Damagee, —  WUnases. — Where  a  boiler  sold  with  warranty  explodes, 
the  rental  value  of  the  mill,  for  which  the  boiler  furnished  the 
motive  power,  during  the  time  it  remained  idle  on  account  of  such 
explosion,  is  an  element  of  damages  in  an  action  for  the  breach  of 
the  warranty,  and  in  ascertaining  such  value  witnesses  acquainted 
with  the  capacity  of  the  mill  and  its  daily  work  may  be  caJled.     lb. 

3.  Warraanty, — Breach. — F^aud. — Beseisaion  of  ContraeL — In  case  of  a  breach 
of  warranty,  or  fraud  in  the  sale  of  property,  thepurchaser  may  re- 
cover damages  without  rescinding  the  contract.  The  purchaser  may 
also  set  up  the  fraud,  or  breach  of  warranty,  as  a  defence  to  an  ac- 
tion for  purchase- money.  HiUenbrand  v.  Stocbnanf  698 

SCHOOL  FUND  MORTGAGE. 
See  Mortgage,  8. 

SEDUCTION. 

1.  Meam  Employed. — Promise  of  Marriage. —  Belianee  upon. —  Pleading. — 
Where  a  complaint  for  seduction,  in  stating  the  means  used  by  the  de- 
fendant to  accomplish  his  purpose,  alleges  that  one  of  the  promises 
made  by  him  was  that  he  would  marry  the  plaintiff,  it  is  sufficient 
without  averring  that  the  plaintiff  relied  upon  the  promise. 

Shewalter  v.  Bergman,  256 

2.  Same. — B^mtation  of  Plaint^. — Efndenee. — In  an  action  for  seduction, 
evidence  tending  to  prove  that  after  the  seduction  of  the  plaintiff  her 
reputation  was  bad,  is  inadmissible.  lb. 

3.  Same. — Intimacy  between  Plaintiff  and  D^endanL—Emdenee. — In  such  ac- 
tion it  is  competent  to  permit  the  plaintiff  to  prove  the  intimacy  of 
the  defendant  with  her.  and  to  show  his  general  line  of  coi^duct.  This 
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is  true,  even  though  severftl  acta  of  sexual  intercoune  are  shown  to 
have  taken  place.  lb. 

4,  Same, — Defmdan^B  Financial  Standing, — Evidence, — In  an  action  by  a 
woman  for  her  own  seduction,  it  is  proper  to  give  evidence  of  the 
financial  standing  of  the  defendant.  lb, 

SET-OFF. 
See  EzsMFTioN  from  ExEOunoN. 

SHERIFFS  SALE. 

See  Pb£ncipal  and  Subety. 

Holder  cf  CertificaU. — PoMessUm, — Injunction. — The  holder  of  a  sheriff's  cer- 
tificate is  not  entitled  to  possession  until  one  year  from  the  date  of  its 
issue,  and  hence  such  holder,  the  year  for  redemption  not  having  ex- 
pired, is  not  entitled  to  maintain  an  action  for  injunction  to  restrain 
the  execution  by  the  sheriff  of  a  writ  of  possession  in  favor  of  an- 
other person.  Boee  y.  Dcnaldeon,  "38 

SIDEWALK. 

See  MnxiGiPAi«  Corpobatioh,  5  to  7. 

SLANDER. 

1.  Pleading, — Several  Sets  </  t^nderous  Words  Spoken, — ChmpUdiU  Alleg- 
ing.— Demurrer  to  Whole  OompUxinL — Where  the  demurrer  is  to  the 
whole  complaint  in  an  action  for  slander,  if  one  set  of  slanderous 
words,  there  being  several  sets  alleged  to  have  been  spoken,  are  prop- 
erly pleaded  so  as  to  constitute  a  cause  of  action,  the  demurrer  to  the 
complaint  is  properly  overruled.  Freeman  v.  Sandereon,  £64 

2.  Same. — ActionahU  Words. — Need  not  be  Spec^. — Indueemeni. — Innuendo, 
—Where  slanderous  words  are  used,  which,  by  proper  inducement 
and  innuendo  may  be  shown  to  have  been  used  with  the  intent  to 
charge,  and  were  understood  by  the  persons  who  heard  them  to  charge, 
a  female  with  fornication,  incest,  adultery  or  whoredom,  they  are  ac- 
tionable the  same  as  if  the  person  speaking  the  words  had  charged 
such  female  in  specific  words  with  being  guilty  of  fornication  or  adul- 
tery, lb. 

3.  Same. —  Underttanding  of  Words  Spoken, — Statement  of  by  Witnesses. — In 
an  action  for  slander  it  is  not  error  to  allow  the  witnesses  to  state 
their  understanding  of  the  words  proved  to  have  been  spoken  by  the 
defendant.  lb, 

4.  Same —  Words  Spoken  at  Other  Times  and  Ptaoes, — Malice, — ^In  such  ac- 
tion it  is  competent  to  prove  the  speaking  of  slanderous  words  at 
other  times  ana  places  than  alleged  in  the  complaint,  as  tending  to 
show  malice  and  ill-will.  lb. 

SPECIAL  FINDING. 
See  Bond,  3. 

1.  Befucsi  by  One  Ihrty  For. — Refusal  to  Give. — Opposing  Party  Can  Not 
Complain, — Where  one  of  the  parties  to  an  action  requests  the  court  to 
make  a  special  finding,  the  opposing  party  can  not  predicate  error 
upon  the  refusal  of  the  court  to  do  so.  Bingham  v.  Stage,  £81 

2.  Pirtiiion, — AdvaneemenL — Gift, — In  a  suit  for  partition  between  heirs 
the  findinff  stated  that  the  deceased  made  advancements  to  certain 
of  his  children,  and  that  no  other  advancements  were  made  to  either 
the  children  or  the  gprandchildren  of  the  deceased ;  but  stated  also, 
after  the  facts  so  found,  that  the  advancements  were  made  with  the 
avowed  purpose  of  making  the  children  to  whom  the  advancements 
were  made  as  nearly  equal  as  he  was  able  to  his  two  other  children, 
and  that  the  deceased  then  said  he  was  not  able  to  give  them  an 
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amount  eqaftl  to  the  advancements  he  had  made  to  hia  other  two 
children. 
Heldf  disregarding  the  matter  of  evidence  improperly  in  the  finding,  or 
taking  the  finding  as  a  whole  without  eliminating  the  evidence,  that 
the  finding  was  sufficient  to  support  a  conclusion  of  law  that  the 
money  paid  by  the  ancestor  to  his  children  was  by  way  of  advance- 
ment and  not  as  a  gift,  and  charging  them  therewith. 

Whiiaymb  v.  Smiik,  $29 

3.  Same, — Enidienct  Intermingled  with  Fads, — EUnUnation  of. — Oonelunon  of 
Law. — The  finding  of  the  evidence,  although  it  be  all  the  evidence, 
will  not  support  a  conclusion  of  law.  The  fact  that  the  court  haa 
interminglMl  with  the  finding  of  facts  statements  or  items  of  evidence 
will  not  vitiate  the  finding,  if  sufficient  facts  be  found  to  support 
the  conclusion  of  law;  but  if  by  eliminating  from  the  finding  the 
items  of  evidence,  there  be  sufficient  facts  found  to  support  the  con- 
clusions of  law,  and  the  proper  conclusion  of  law  is  stated  from 
the  facts  found,  there  is  no  error  in  the  conclusion  of  law,  and  the 
case  will  not  be  reversed.  lb, 

SPECIAL  VERDICT. 
See  Hasteb  and  SEBVANTy  5. 

STATUTE. 

See  Criminal  Law,  1, 19;  Eminent  Domain  ;  Gkaysl  Boab,  1 ;  Life 
In8Usanob,4;  Pbomibsoby  Note,  4 ;  BBOooNiZANCE^TELEaRAPH 
Company,  1 ;  Township  Trustee,  1 ;  TRsaPASB,  1,  2 ;  mix,  3. 

Penal — How  Construed, — Recovery  qf  Penalty, —  What  Comp!aint  Muel  Show, — 
Penal  statutes  are  to  have  a  strict  construction,  and  to  recover  a 
penalty  the  facts  stated  in  the  pleading  must  clearly  show  a  right  to 
the  penalty  claimed,  notwithstanding  such  strict  construction. 

Reete  v.  Weetem  Uhwn  M,  Ob.,  294 

STATUTE  CONSTRUED. 

See  County  SuBVEYOR,  2;  Exemption  from  Execution;  Nbgliobnge» 

5;  Summons. 

STATUTE  OF  LIMITATIONS. 
See  Judgment,  1 ;  Promissory  Note,  12. 

1.  Determination  of  Suretyship. —  When  Action  Must  be  Brought. — An  action 
to  determine  the  question  of  suretyship,  and  to  have  an  order  made 
that  execution  issue  on  the  judgment  theretofore  rendered  against  the 
plaintiff  and  the  defendant  in  the  pending  action,  which  the  plaintiff 
had  paid,  the  question  of  suretyship  not  having  been  passed  upon  in 
the  original  action,  must  be  brought  within  six  years  from  the  time 
the  cause  of  action  accrued.  The  right  of  action  rests  in  parol,  and 
does  not  rest  upon  the  original  judgment.  Like  all  other  actions  for 
the  collection  or  recovery  of  a  judgment  for  money  not  evidenced  by 
a  writing,  it  is  barred  after  six  years.  DewiU  v.  Boring^  4 

2.  Exceptions, — Pleading, — Demurrer. — Where  there  are  exceptions  in  the 
statute  of  limitations,  a  demurrer  will  not  lie  to  a  complaint  unless 
it  appears  that  the  case  is  not  within  any  of  the  exceptions. 

ShewaUer  v.  BergmaUy  165 

STREETS  AND  ALLEYS 

See  Dedication,  1  to  4 ;  Municipal  Corporation,  3,  4. 

1.  AUey. — Obstruction  of. — Action  for  Damages. —  When  Private  Otisen  may 
Maintain. — An  action  for  damages  can  not  be  maintained  by  a  private 
citizen  against  one  who  obstructs  a  public  highway,  unless  such  citixen^ 
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by  reason  of  snch  obBtraotion,  hu  soBtained  some  damage  peculiar  to 
himself,  and  not  suffered  by  the  pnblic  generally. 

FonUm  r,  Landry  ^  136 

2.  Sotme. — Action  by  IHvaU  GiHMefk — /^aeeial  Dcanagu, — Suffideney  of  Cofn- 
pUumlL — Where,  in  an  action  for  aamages  for  the  ol^truction  of  an 
alley,  it  is  alleged  in  the  complaint  that  the  plaintiff's  building,  in 
which  is  a  dry  goods  and  grocery  store,  and  in  which  the  post-office 
is  maintained,  and  her  bam,  corn-crib,  wood-house,  and  other  out- 
buildings are  erected  upon  this  alley,  and  that  it  furnishes  the  means 
of  ingress  and  egress  to  and  from  all  except  the  store  building,  and 
that  such  obstruction  wholly  cuts  off  such  ingress  and  egress,  an  in- 
terest and  an  injury  are  shown,  such  as  are  not  common  to  the  public 
generally.  /6. 

3.  Same. — Dedication  to  PubUc. — Deehrationa  of  Owner, — Admisaibility  of. — 
Evidenee. — The  declarations  of  a  person,  while  owning  the  land  over 
which  the  alley  alleged  to  be  obstructed  runs,  tending  to  prove  an 
intention  to  dedicate  the  alley  to  the  use  of  the  public  as  a  highway, 
are  competent.  lb. 

4.  Same. — Intention  to  Dedicate  to  i\<Wtc.— How  Determined. — As  to  whether 
a  person  intends  to  make  a  dedication  ol  ground  to  the  public  for  a 
street  or  other  purpose,  must  be  determined  from  his  acts  and  declara- 
tions explanatory  thereof,  in  connection  with  all  the  circumstances 
that  surround  and  throw  light  upon  the  subject,  and  not  from  what 
he  may  subsequently  testify  in  relation  to  his  real  intentions.        lb. 

5.  SoTne. — Dedication  to  Public. —  What  Amounts  to. — Where  the  owner  of 
the  lots  over  which  the  alley  alleged  to  be  obstructed  runs,  sold  the 
lots  with  reference  to  this  alley  as  a  public  highway,  it  amounted  to 
a  dedication  thereof  to  the  public.  lb. 

6.  Same. —  Verdict. — Sufficiency  of.—ln  an  action  for  damages  for  the  ob- 
struction of  an  alley,  where  the  verdict  upon  a  reasonable  construction 
assesses  the  damages  with  reference  to  the  alley  in  controversy,  as  an 
appurtenance  to  the  property  of  the  plaintiff,  it  covers  all  the  issues 
presented  by  the  pleadings  and  is  sufficient  to  authorize  the  rendition 
of  judgment  upon  it.  lb. 

SUBROGATION. 
See  Judgment,  1. 

SUMMONS. 

Service  by  PuhlicaJtion. — StaJLuU  Consumed.— The  statutes  providing  for  the 
service  of  process  by  publication  (Elliott's  Supp.  sections  1, 16),  re- 
quire the  publication  of  the  notice  in  three  successive  issues  ojf  the 
newspaper  in  which  the  notice  is  published,  and  that  three  full  weeks 
shall  elapse  before  the  thirty  days  provided  for  shall  begin  to  run. 
.  Four  insertions  in  the  newspaper  are  not  required. 

Security  Co..,  ete.,  v.  ArbudsUy  618 

SUPERVISING  ARCHITECT. 
See  County,  1. 

SUPREME  COURT. 

See  Change  op  Venue.  1 ;  Pleading,  5 ;  Practtcob,  2,  6,  8. 

1.  Failure  of  to  Support  Finding. — Reverml  of  Judgment. — While  a  judgment 
will  not  be  reversed  where  there  is  some  evidence,  however  slight,  to 
support  the  finding  of  the  court,  or  the  verdict  of  the  jury,  the  judg- 
ment will  be  reversed  if  the  finding  is  not  sustained  by  sufficient  ev- 
idence. Begein  v.  Brthm^  ISO 
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12.  Weight  of  Evidenee, — Beversal  0/  Judgment.— A  judgment  will  not  be  dis- 
turbed by  the  Supreme  Court  on  the  weight  of  the  evidence. 

Lake  Shore,  etc.,  R.  W.  Co.  v.  Siupak,  £10 

3.  Pleading. — Stulaining  Demurrer  to  Qeneral  Denial. — Bevenal  of  Judg- 
ment.— Where  it  appears  by  the  record  that  a  demurrer  was  sustained 
to  a  general  denial  well  pleaded  to  an  affirmative  answer,  the  judg- 
ment must  be  reversed,  as  the  Supreme  Court  is  bound  to  act  upon 
the  record  as  it  comes  to  it.  Eagle  Machine  Works  v.  At  enj,  ^1^ 

4.  Demurrer. — Exception. — Praetiee. — No  question  is  presented  to  the  Su- 
preme Court  on  a  ruling  sustaining  a  demurrer  where  the  exception 
reserved  is  to  the  rendition  of  the  judgment,  and  not  to  the  ruling  on 
the  demurrer.  State,  ex  rd.,  v.  JTeotw,  StS 

5.  Excessive  Damages. — New  TriaL — Praeiice. — ^The  assignment,  as  a  cause 
for  a  new  trial,  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, presents  no  question  to  the  Supreme  Court  as  to  the  amount  of 
the  recovery.  In  order  to  present  that  question  it  must  be  assigned 
as  cause  for  a  new  trial  that  the  amount  of  recovery  was  too  large. 

Dam  V.  Montgomery^  BS7 

SURETY. 
See  Bond,  2,  5,  6;  Promissory  Note,  1,2;  Prosbcutiko  Attorhey. 

SURETYSHIP. 

See  Judgment,  1 ;  Statute  of  Limitations,  1. 

Flea  of  Infancy. — Condusweness  of  Original  Judgment, — In  an  action  brought 
after  the  recovery  of  a  judgment,  to  determine  the  question  of  surety- 
ship, the  plea  of  infancy  is  bad.  The  original  judgment  is  conclusive 
upon  those  against  whom  it  was  rendered,  that  they  were  legally  liable 
for  the  payment  of  the  debt.  DewiU  v.  Boring,  4 

SURVIVING  PARTNER. 
See  Partnership,  1,  3,  9. 

TAXEa 

Oiiy, — Out'Lots. — Indusion  of  by  Exienrion  of  Corporate  Limits — By  an  act 
of  the  Legislature,  of  January  8th,  1847  (Local  Laws  1847,  p.  217), 
the  South  Bend  branch  of  the  State  Bank  was  authorized  to  lay  off 
into  out-lots  a  tract  of  land,  owned  by  it  adjoining  the  town  of 
South  Bend,  the  act  expressly  providing  that  the  lots  should  not  be 
a  part  of  the  town  of  South  Bend,  or  within  its  jurisdiction.  After 
the  town  was  incorporated  as  a  city  the  corporate  limits  were  ex- 
tended so  as  to  include  the  property  thus  platted  within  the  cor- 
porate limits.  Each  of  the  lots  in  question  contains  more  than  five 
acres,  and  is  used  only  for  agricultural  purposes. 

Held,  that  the  lots  were  not  platted  as  town  or  city  property,  and  under 
section  3261,  R.  S.  1881,  were  not  liable  to  be  taxed  in  excess  of  the 
township  levy  in  which  the  lands  were  situated. 

aty  of  South  Bend  v.  Gushing,  t90 

TAX  SALE. 

Insufficient  Deseriptian.—Lien. — Bepayment  <^  Purehase- Money. — Mandate. — 
At  a  tax  sale  land  was  sold  by  the  following  description :  115x138 
feet,  comer  of  Columbia  and  Sixth  streets,  section  20,  town.  23,  range 
4  west,  city  of  Lafayette. 

Held,  that  the  description,  while  not  sufficient  to  pass  title,  is  sufficient 
to  carry  the  lien,  and  that  the  purchaser  can  not  compel  by  mandate 
the  repayment  of  the  money  paid  at  the  tax  sale.    Bail  v.  Barnes,  S94 

TELEGRAPH  CJOMPANY. 
1.   Message. — Failure  to  Deliver. — Statutory  Penally . — Besidenee. — What  Cb»- 
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plaint  MuA  Show. — A  paragraph  of  complaint  seeking  to  recover  the 
statutory  penalty  for  the  failure  o;f  a  telegraph  company  to  deliver  a 
message  is  bad  where  it  fails  to  aver,  in  accordance  with  section 
4178,  K.  8.  1881,  that  the  person  to  whom  the  message  was  addressed 
resided  within  one  mile  ot  the  telegraph  station,  or  within  the  city  or 
town  in  which  such  station  is.        ELeiae  v.  WetAem  Union  TtL  Co.y  X94 

2.  Same, — Slatuie, — Refealofhy  ImpUeation, — Ad  i^  1886 ^  p.  151^  Construed. 
— Bepeals  by  implication  are  not  favored,  and  if  a  reasonable  con- 
struction can  be  found,  which  will  enable  both  the  old  and  the  new 
laws  to  stand,  that  construction  will  be  applied.  The  act  of  1885 
(Acts  1885,  p.  151)  did  not  repeal  by  implication  section  4178,  B.  S. 
1881.    There  is  nothing  in  the  said  act  regulating  the  distance  or 

I  prescribing  the  limits  within  which  telegraph  companies  shall  de- 
iver  messages.  lb. 

3.  Same. — Non- Delivery  of  Message. — Suffieieney  of  Complaint.— Mental  An- 
guish.— Recovery  of  Damages  for. — A  paragraph  of  complaint  which 
seeks  to  recover  damages  from  a  telegraph  company  for  a  breach  of 
duty  because  of  its  failure  to  deliver  the  following  message :  ''  Feb- 
ruary 21st,  1887.  Jamestown,  Indiana.  To  8.  Clements.  My  wife 
is  very  ill^not  expected  to  live.  Wm.  Beese,"  and  which  contains 
proper  averments  as  to  the  prepayment  of  the  message,  its  import- 
ance, and  the  urgency  of  its  delivery,  and  the  knowledge  of  the  com- 
pany in  reference  thereto,  and  the  uneasiness,  anguish  and  anxiety 
suffered  by  the  plaintiff  by  reason  of  its  non-delivery,  states  a  good 
cause  of  action,  and  under  it  the  plaintiff  is  entitled  to  recover  sub- 
stantive damages.  Ih. 

4.  Same. — Resulting  Mental  Anguish. — Ignorance  of  Telegraph  Company  — An- 
sioer. — InsuffieUney  of. — An  answer  to  the  above  paragraph  of  com- 
plaint is  bad  which  alleges  that  the  telegraph  company  was  not  in- 
formed when  it  undertook  to  send  the  message  by  what  appeared  on 
the  face  of  it,  or  otherwise,  that  the  appellant  would  suffer  pecuniary 
loss  and  be  damaged  because  of  mental  suffering  in  case  of  a  failure 
to  deliver  the  message.  Ih. 

6.  Same. — Impo^ianee  of  Message. — Notice  to  Company. — DuJty  of  Company. — 
Negligence. — When  the  importance  of  a  telegraph  message  appears 
on  its  face  the  company  will  be  held  to  have  notice  of  the  urgency 
for  its  delivery,  and  to  have  contracted  with  reference  to  it.  It  is  the 
duty  of  the  company  under  such  circumstances  to  make  prom{>t  and 
reasonable  effort  to  deliver  the  message  to  the  person  to  wnom  it  was 
addressed,  and  failing  to  do  so  the  company  will  be  guilty  of  negli. 
gence.  /6. 

6.  Same. — Non-IkliiMry  qf  Message. — Mental  Anguish. — Right  to  Recover 
for. — Measure  cf  Damages. — When,  at  the  time  of  the  delivery  of  a  mes- 
sage to  it,  the  telegraph  company  has  information  that  mental  an- 
guish might,  and  most  probably  would,  come  to  some  person  in  case 
it  failed  to  act  promptly  in  transmitting  and  delivering  the  message, 
such  a  result  is  within  the  undertaking.  In  such  a  case  the  senoer 
of  the  message  is  entitled  to  recover  damages  for  the  mental  suffering 
which  he  endured,  and  his  measure  of  damages  is  the  amount  paid  for 
the  transmission  of  the  message,  and  in  addition  what  would  seem  to 
be  just  as  a  compensation  for  his  mental  anguish.  lb. 

TELEPHONE. 

TeUphonie  Service. — Mandate. — Under  the  laws  of  this  State,  telephone  com- 
panies may  be  compelled  by  mandate  to  furnish  telephon«!s,  with  the 
necessary  connections,  to  any  one  desiring  them ;  and  it  is  no  de- 
fence to  say  that  the  person,  or  corporation,  engaged  in  furnishing 
telephonic  service  does  not  rent  telephones,  but  furnishes  such  serv- 
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ice  by  means  of  pnblie  stotions  only.    Following  Ceniral  Vmon  Tds- 
phone  Oo,  y.  8lai§,  ex  reL,  118  Ind.  194. 

Central  UnioulkL  Oo.  v.  SuUe,  ex  reL,  118 

TENANTS  IN  COMMON. 
8eeDEBD^2. 

TENANTS  BY  ENTIBETIE& 
See  Atiobnxt  akd  Gusnt,  4. 

TIME. 
See  Mabbiaoe  Comtbact,  2. 

TITLE. 
See  Attaohmsnt;  Deed,  1,  3;  Inburavob,  2 ;  Mobtoaqe,  7. 

TOWNSHIP  TRUSTEE. 

1.  Ooniraetion  of  Debt  by  in  Exeees  of  Fond  on  Hand. — How  May  be  Made. — 
Oounty  OommiaeionerB, — A  township  trustee  has  no  power  to  bind  his 
township  by  contracting  a  debt  in  excess  of  the  fund  on  hand  to 
which  the  debt  is  chargeable,  and  of  the  fund  to  be  deriyed  from  the 
tax  assessed  acainst  his  township  for  the  year  in  which  such  debt  is 
to  be  incurred,  without  first  procuring  an  order  from  the  board  of 
county  commissioners,  as  provided  in  sections  6006  and  6007,  R.  8. 
1881.  Boyd  y.  Black  Schocd  2>.,  1 ;  Boyd  y.  Black  School  2y>.,  600 

2.  Same, — SAool  SuppHea. — Purchase  </  without  Authority, — Suit  to  Reeaeer 
for, —  Value  of  Property  Received, —  Whai  Townehip  May  Show  as  to, — Re- 
scission  of  Contract, — Tender. — Evidence, — When  the  trustee  of  a  school 
township  undertakes  to  bind  his  township  by  contracting  a  debt  in 
disregani  of  the  aboye  sections,  and  property  has  been  receiyed  and 
retained  which  is  beneficial  to  the  townsnip,  it  is  competent  for  the 
township  to  show  that  the  property  is  worth  less  than  the  contract 
price,  without  offering  to  rescind  the  contract  or  tendering  back  the 
property  received.  lb, 

8.  Same,^ Invalid  Contraet  for  School  Supplies, — Right  cf  Recovery  againd 
Towndwp. —  What  Based  upon, — Extent  of  TovmahipU  Obligation, — Where 
it  appears,  in  a  case  like  the  present,  that  the  contract  was  invalid 
for  want  of  a  compliance  with  the  statute,  the  right  to  recover  does 
not  rest  upon  the  contract,  but  upon  the  fact  that  the  township  re- 
ceived and  enjoyed  the  benefit  of  property  suitable  and  necessary  for 
the  use  of  the  schools.  In  such  a  case  the  township  is  only  bound  to 
pay  the  actual  cash  value  of  what  it  received.  lb. 

TRESPASS. 

1.  Special  Plea  in  Bar, — Ineuffieiency  of. — In  a  prosecution  under  section 
1941,  R.  S.  1881,  a  special  plea  in  bar  is  bad,  which  avers  that  at  the 
time  of  the  alleged  entry,  the  lands  entered  upon  did  not  belong  to 
the  tenant  in  possession,  who  was  alleged  in  the  affidavit  to  be  the 
lawful  occupant  of  the  lands,  but  were  owned  in  fee  simple  by  an- 
other person.  State  v.  Bumsj  427 

2.  Same—Section  1941,  R,  S,  1881,  Construed.— Ownership  of  Land  Entered 
upon, — Allegation  in  Indictment  as  to. — Landlord  and  Tenant, — The  of- 
fence defined  by  section  1941,  R.  S.  1881,  consists  iii  entering  unlaw- 
fully upon  the  lands  of  another  after  having  been  forbidden  to  do  so 
by  the  owner  or  occupant.  The  indictment  may  properly  allege  the 
ownership  of  the  land  to  be  either  in  the  tenant  or  the  landlord,  and 
the  offence  may  be  maintained  by  proving  an  unlawful  entry  after 
being  forbidden  by  the  lawful  owner  or  occupant,  or  his  agent  or 
servant.  lb. 
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5.  Sasme, — Adion  for, —  Who  may  ifatntotn. — Tenant  tn  Poneaaion. — One 
who  is  in  the  exclusive  possession  of  real  estate  as  tenant  under  a 
lease,  is,  during  the  continuance  of  his  tenancy,  to  all  intents  and 

Snrposes  the  owner,  and  may  maintain  an  action  against  a  wrong- 
oer,  which  can  not  be  defeated  by  showing  the  title  to  be  in  some 
one  other  than  the  plaintiff.  A  tenant  in  possession  is  deemed  the 
owner  in  law.  Ih. 

TRIAL. 

See  Attachment,  1. 

TRIAL  BY  JURY. 
See  PluxniDiHos  Supplementary  to  Ezaoimov,  2. 

TRUST  AND  TRUSTEE. 
See  Gift,  4  to  6. 

VENIRE  DE  NOVO. 
See  Pbaotige,  3. 

VERDICT. 

See  Municipal  Ck>BPORATioN,  6 ;  Pbactice,  3 ;  Streets  and  Alleys,  6.. 

AmendmenL — It  was  not  error  to  permit  the  pry  while  in  the  boz^  and 
before  their  discharge,  to  amend  their  verdict  by  inserting  the  word 
<'  days  "  after  the  word  ''  thirty.''  Qiftifm  y.  SUOe,  59 

2.  Special. — Submimon  cf  Draft, — When  the  jury  is  instructed  by  the  court 
to  return  a  special  verdict  in  a  cause,  either  party,  under  the  super- 
vision of  the  court,  has  the  right  to  submit  to  the  jury  a  draft  of  a 
special  verdict  embracing  the  lacts  in  the  cause  which  he  believes  the 
evidence  tends  to  prove.  Lake  Shore,  etc.,  B.  W,  Oo.  v.  Stupak,  210 

3.  Same, — Draft  Embracing  Additional  Fa/Ue, — SubmM4m  <^hjf  Advemry. — 
In  such  case  if  the  draft  presented  should  omit  some  fact  which  the 
opposite  party  thinks  should  be  passed  upon  by  the  jury,  he  has  the 
nght  to  submit  a  draft  prepared  by  himself,  embracing  such  additional 
fact,  but  the  question  can  not  be  raised  by  objecting  to  the  submission 
of  a  draft  by  his  opponent  containing  matters  proper  to  be  submitted. 

lb, 

4.  Same, — Infermee, — Nothing  can  be  added  to  the  special  verdict  by  in- 
ference, lb. 

6.  Supported  by  Evidence. — Answers  to  Interrogatories. — New  Trial. — Where 
there  is  no  conflict  between  the  answers  to  interrogatories  and  the 
general  verdict,  and  the  general  verdict  is  supported  by  the  evi- 
dence, a  new  trial  should  not  be  granted  because  the  answers  to  in- 
terrogatories are  not  supported  by  the  evidence. 

Burkhart  v.  Oladish,  SS7 

6.  OeneraL — Answers  to  Interrogatories. — New  Trial. — Motion  for. — Euidenee. 
— If  a  general  verdict  is  supported  by  the  evidence  a  motion  for  a 
new  trial  will  be  overruled  which  assigns  as  a  reason  that  it  is  not  so 
supported,  without  regard  to  the  manner  in  which  interrogatories 
may  be  answered.  C^ieago,  etc.,  B.  B.  Co.  v.  Kennington,  409 

7.  Special  Beplevin. — Bight  <f  Possession. — Demand. — Sufficiency  of  Averments 
as  to, — A  special  verdict  in  an  action  of  replevin  which  finds  that  the 
plaintiff  was  and  is  the  owner  of  the  animal  in  dispute,  and  follows 
this  finding  with  a  statement  of  facts  showing  such  ownership,  is  not 
open  to  the  objection  that  a  conclusion  of  law  merely  is  stated.  A 
sufficient  refusal  by  the  defendant  to  deliver  the  animal  to  the  plain* 
tiff  is  shown  by  a  statement  in  the  special  verdict  that  the  plaintiff 
made  a  demand  of  the  defendant  of  the  property  described  in  the 
complaint,  and  after  said  demand  was  made  plaintiff  caused  a  writ 
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of  replevin  to  be  issaed  and  replevied  the  property  from  the  defend- 
ant. Hiffner  v.  Bamardj  4^ 

8.  Same. — Penonal  Braperty,--'BMhtful  Ponemon  Shawn. — Oimiimtalion  of 
Bight  I^rtgumed. — When  the  facts  stated  in  a  special  verdict  show  a 
rightful  possession  of  personal  property,  the  continuation  of  the 
right  must  be  presumed  until  the  contrary  is  made  to  appear.       lb, 

9.  Contradiclory  Anmoen  to  ItUerrogoUoriet. — In  an  action  against  an  at- 
torney to  recover  money  collected  bv  him,  on  notes  placed  in  his 
hands  for  collection,  which  he  failed  to  pay  over  on  demand,  the 
jury  rendered  a  general  verdict  for  the  plaintiff,  and  also  answered 
two  interrogatories,  as  follows :  ''  1.  Did  the  plaintiff  make  a  demand 
on  the  defendant  for  payment  before  the  commencement  of  this  suit?" 
Answer.  "Yes."  "2.  What  was  said  when  the  demand  was  made?" 
Answer.  "'How soon  can  you  make  the  collection?'"  Defendant's 
motion  for  judgment  on  the  interrogatories  was  sustained. 

Hddf  in  an  action  to  review  the  judgment,  that  the  answers  to  the  inter- 
rogatories are  contradictory,  and  that,  therefore,  judgment  should 
have  been  rendered  on  the  general  verdict. 

Hdd,  also,  that  the  second  interrogatory  was  improper,  since  it  called  for 
a  statement  of  evidence  and  not  of  fact.  Gates  v.  ScoUj  4^9 

10.  Improper  Judgment  upon. — ExeeptionB  — If  the  judgment  does  not  follow 
the  verdict,  or  is  not  such  a  judgment  as  the  party  is  entitled  to 
have  rendered  upon  the  verdict,  to  present  any  question  as  to  the 
amount  or  form  of  the  judgment  it  is  necessary  to  make  a  motion 
to  modify  the  judgment,  and  properly  reserve  exceptions  in  case  the 
motion  is  overrule.  Berk^  A  Qay  FkumUure  Oo.  v.  HauaUf  50f 

WARRANTY. 
See  Mabinb  Inbubancb,  3 ;  Sale,  1, 3. 

WAY  OF  NECESSITY. 

See  Easement. 

WIDOW. 
See  Dboedentb'  Ebtatbb,  1 ;  Wnx,  1. 

WILL. 

See  Decedertb'  Estates,  1, 2. 

1.  Oonatrueiion  of. — Widow. — lAft-Etiait. — One  of  the  items  of  a  will  was 
as  follows :  "  I  will  and  bequeath  to  my  wife,  H.  E.  C,  all  my  real 
estate  and  personal  property  for  her  maintenance  and  the  mainten- 
ance of  my  four  cnildren  (naming  them);  my  said  wife  shall 
have  full  control  and  management  of  my  said  property,  to  sell  or 
dispose  of  any  or  all  of  said  property,  and  to  collect  all  debts  due 
me,  and  to  do  any  and  all  things  necessary  to  fully  settle  up  my  es- 
tate without  administration,  or  being  accountable  to  any  person, 
court  or  tribunal."  It  was  provided  further,  in  another  item,  that 
any  of  the  estate  remaining  after  the  death  of  the  testator's  wife 
should  go  to  his  cUildren  in  equal  portions.  There  were  other  items 
providing  that  the  wife  should  manage  the  estate,  school  the  chil- 
aren,  with  directions  as  to  the  building  of  a  house,  and  as  to  the 
manner  of  controlling  the  estate.  The  widow  bavins  married  after 
the  death  of  the  testator,  had  one  child  by  her  second  husband,  and 
afterwards  died ;  and  after  her  death  the  child  died.  The  children 
by  the  first  marriage  all  survive,  and  the  land  devised  was  never 
sold. 
BM.  that  the  wife  took  only  a  life-estate  in  the  land,  with  a  power  of 
disposition  limited  to  the  purposes  named  in  the  will,  and  that 
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neither  her  hasband  nor  her  child  by  him  took  any  interebi  in  the 
land  at  her  death.  Jenkins  y.  Comptimy  117 

2.  Mental  CapaeUy  of  Testator. —  What  Sufficient  in  Law, — The  law  reauires 
one  who  would  execute  a  valid  will  to  possess  mind  enough  to  kbow 
the  extent  and  value  of  his  property,  the  number  and  names  of  the 
persons  who  are  the  natural  objects  of  his  bounty,  their  deserts  with 
reference  to  their  conduct  and  treatment  towards  him,  their  capacity 
and  necessity,  and  that  he  shall  have  sufficient  active  memory  to  re- 
tain all  these  facts  in  his  mind  long  enough  to  have  his  will  prepared 
and  executed.  BurUuirt  v.  Gladisk,  SS7 

3.  Same,--Term  ''of  Unsound  Mind."—  What  Included  Under.— The  term 
"  of  unsound  mind,"  under  section  2556,  K  S.  1881,  includes  every 
species  of  unsoundness  of  mind.  lb. 

4.  Same. — Delusions. — Impairment  of  Mind. — A  person  possessed  of  delu- 
sions, whose  mind  is  impaired  to  that  degree  which  the  law  upon  the 
subject  of  wills  recognizes  as  amounting  to  insanity  or  unsoundness 
of  mind,  is  incapable  of  making  a  valid  will.  lb. 

5.  Same. — Contest  of. — Oompltxint. — Suf^ciency  of  when  Tested  by  Assionment 
of  Error, — A  complaint  in  an  action  contesting  a  will  which  charges 
that  the  testator's  mind  was  so  far  affected  that  he  no  longer  pos- 
sessed a  sound  and  disposing  mind  and  memory,  is  sufficient  when 
tested  for  the  first  time  in  the  Supreme  Court  by  an  assignment  of 
error.  .   lb. 

6.  Same. — Defective  Complaint. — Cured  by  Verdict. — Under  such  an  allega- 
tion as  above,  prooi  was  admissible  showing  the  extent  to  which  the 
testator's  mind  was  impaired,  and  the  defective  allegations  in  the 
complaint  would  be  cured  by  the  verdict  of  the  jury.  lb. 

7.  Same. — Evidence.— Sufficiency  of  to  Show  Mental  Unsoundness. — Where  the 
evidence  in  an  action  to  set  aside  a  will  tends  to  prove  that  the  tes- 
tator was  addicted  to  the  excessive  use  of  intoxicating  drink  ;  that  he 
was  insanely  jealous  of  his  wife,  a  woman  of  good  reputation  for 
chastity ;  that  he  persistently  denied  the  paternity  of  two  of  his  chil- 
dren, and  charged  that  one  of  them  was  the  child  of  his  son-in-law ; 
that  he  charged  his  wife  with  being  too  intimate  with  all  of  his  sons- 
in-law,  as  well  as  with  other  men,  and  frequently  beat  and  abused  her 
on  account  of  her  supposed  infidelity ;  that  finally  he  shot  her  to  death 
and  then  committed  suicide,  leaving  a  written  statement  proving  that 
he  took  her  life  on  account  of  her  supposed  infidelity,  there  being  no 
foundation  for  his  charges  against  her,  the  testator's  unsoundness  of 
mind  at  the  time  of  his  death  is  sufficiently  shown.  lb. 

8.  Scone. — Testimony  of  Non- Expert  Witness. — Basis  of  Opinion.— Evidence  as 
to, — A  person  who  is  not  an  expert  can  not  testify  as  to  the  mental 
condition  of  another  without  giving  the  facts  upon  which  the  opinion 
to  be  stated  rests.  76. 

9.  Same. — Conduct  and  Conversations  of  Testaior  in  Family. —  Testimony  as  to. 
— Parlies. — In  giving  the  facts  upon  which  the  witness  bases  his  opin- 
ion, he  should  be  permitted  to  state  every  fact  which  could  be  rea- 
sonably made  the  foundation  of  an  opinion  as  to  the  mental  condition 
of  the  testator.  Under  this  rule  the  parties  to  the  suit  were  properly 
permitted  to  testify  to  the  conduct  and  conversations  of  the  testator 
m  his  family.  76 

10.  Same. —  Work  Done  by  Plaint^  for  Testaior. — Evidence.  —  Tt  was  not  error 
for  the  court  to  permit  the  parties  and  other  witnesses  to  testify  as  to 
the  kind  and  quality  of  work  and  labor  performed  by  the  plain tifik 
for  the  testator  during  the  time  they  lived  at  home,  and  their  conduct 
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towards  him,  such  evidence  going  to  show  whether  the  will  was  nat- 
ural or  unnatural,  and  whether  the  parties  disinherited  had  so  con- 
dncted  themselves  tbVards  the  testator  as  to  merit  disinheritance.  Ih. 

11.  Same, —  Witnets. — ItUimaeyofwUh  Wife  of  Tutaior, — The  testimony  of  a 
witness  with  whom  the  testator  haa  frequently  charged  his  wife  with 
improper  intimacy,  that  he  had  never  had  sexual  intercourse  with  the 
wife  of  the  testator,  was  admissible  as  tending  to  prove  the  allegation 
of  the  complaint  that  the  testator  in  making  such  charges  was  influ- 
enced by  insane  delusions.  /6. 

WITNESa 

See  Crimiiyal  Law,  4 ;  Gift,  6;  Lifs  Insubaivce,  4,  5 ;  Nbgugence,  5 ; 

Bailroad,  4 ;  Salb,  2. 

1.  Competeney  of, —  Waiver, — DepoeUions, —  Where  depositions  are  taken 
to  break  the  force  of  the  witnesses'  testimony  as  g^ven  in  the  deposi- 
tion previously  taken  by  the  other  party,  objection  to  the  compe- 
tency of  the  witnesses  is  not  thereby  waived. 

JEtna  Life  Ins,  Co,y,  Dtming,  S84 

2.  SciwK.— "IVe/imiiiary  Pro(^8  of  DecM'-'-OertificaU  ^.— 5itt  q^  ExeepOoM.— 
Evidence, — The  objection  that  the  *' preliminary  proofs  of  death" 
are  not  shown  to  have  been  made  to  the  company  as  a  condition  prec- 
edent to  the  bringing  of  the  action,  can  not  be  sustained,  when  a  phys- 
ician testifies  to  forwarding  a  proper  certificate  to  the  company,  and 
the  bill  of  exceptions  recites  that  the  certificate  was  read  in  evidence 
to  the  jury  by  tne  insurance  company.  lb. 

3.  OroU' Examination  nf, — Refutal. — HartnlesB  Error. — There  is  no  availa- 
ble error  in  a  ruling  sustaining  an  objection  to  cross-examining  ques- 
tions when  afterwards  a  full  cross-examination  of  the  witness  on 
the  subject  is  permitted.  Fenwylvania  Co.  v.  Marion^  4^6 

4.  Same. — Testimony  on  Former  TriaL — BiU  </  Exeeptums  Coniaimng, — /«- 
admiMtbUUy  of  to  Contradict  Witneas  at  BetriaL — A  bill  of  excei>tions 
containing  the  testimony  given  by  a  witness  at  a  former  trial  is  in- 
admissible for  the  purpose  of  contradicting  or  impeaching  the  same 
witness  at  a  retrial  of  the  same  cause.  lb. 

WOBDS  AND  PHRASEa 
See  Life  Insubakce,  3;  WHiL,  3. 

WRITTEN  INSTRUMENT. 
See  CoKTRACT,  3;  Promisbobt  Note,  4, 10. 
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